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| To the King's moſt Excellent Majeſty, 
CHARLES II. 
By the Grace of God, 


King of Great Britain, France, and Ireland , 
CONS of the Faith, Se. 


Mot Gracions Soveragn, 


85 . : wich becomer 4 Loyal 
. d Obedient Subject, I 
1 IG 4 offer up unto Dur Royal 
> = ht SA a Patronazge, the learned 
nf e Prudent , 
Grave a Plow * The Author deceaſed, , 
and now with God ; when be left the World, be 
teft with me theſe precious Fruits of bis Travel 
= in 


The Epiſtle Dedicatory. 


in tbe Common Laws of England; and it bath been 
my care, to ſend them abroad for the publick, good: 
But it was firſt in my purpoſe, to dedicate tbem to 
your Sacred Majeſty (the grand Mecœnas of the 
Common Law, ) aſſuring my ſelf, the uſefulneſs to 
be ſuch, and your Majeſties diſpoſition ſo Princely, 
that you would not deny to receive them with a 
gracicus Hand: But unhappily hindered of my 
purpoſe (to. mine unſpeakable grief) by the extream 
difficulty of publick Addreſs to your Majeſties Sa- 
cred Perſon, divided from your good Subjects, by 
the cruel, wicked, bloody, and deſperate praflices 
of borrid Intruders and Ofurpers, inforced to yield 
zo the neceſſity of the times , I ſent forth the two 
former Works of this eminent Judge , with a Pre. 
face only, to encourage Gentlemen in the $ fly 77 
that Lam, which T conceived was the befi way, not 
only to evidence your Majeſties moſt juft, undoubt- 
ed, and bereditary Right to your three Imperial 
Crowns, of *your now-again famous and flouriſhing 
Kingdoms ; but likewiſe'to reſtore your Majeſty to 
your Prerogative Royal, and to give you” that 
S. upremacy b 6 in due to your S n. Aut bo- 


K 


5 


[ 1 ; . 9 
— b 3 . 23 
0 * 


The Epiſtle — 


—— ————— 


Aud now thoſe black and bloody C houtt:are bap- 
pih diſße led by the mird bur Hrigbentſr f Tour 
Mic ier preſence, Id whom, ſhould Iledicat ay 
Role of this learned Fudge, ubnt eto Your Royul 
Svbdneſt, ib "whoſe Ser dice Iu bude deuoted my 
Tongue, ad Pen, and Heart, qund all the Offices of 
ny lift; andulpon Rom, noti:only thecEyar, and 

Hearts; an Hopes off all Your: wy loyal Subjefts, 
(deligbted to ſee the Wdderation of Your Govern. 
ment,) but of all the Protefiant World, are fixed, 
(as the true Heir, and real Inberitor of Tour Roy- 
al-Fathers Graces and Vertuet ,\our ldte Ning of 
ever bleſſed Hemory uni now«mat?'glorious-Saint 
ind Martyr)-wboſe\Diwvine and Heavenly Infiry: 
Hions,together with the Gifts of Nature and Grace, 
herewith. God bath richly flared: Tour Princely 
Mind, calls Ton to great:Matters, and promiſeth © 
great Effets, and fills with great Hopes. ,. all thoſe 
that fear God; who eſteem Tou ac a Plant of Gods 
own ſetting, bich he dreſſeth with his own Hand, 
watereth with-bis Gree, and. dai fruihifer eth to 
55 — ONE 0 


* 


1 Royal 


| The Epiſtle Dedicatory. | 


- Royal'Sir, | 

be — and a of the Lew, 

Paftice; Gourrnment,, andehe bappy Policy of our 
Covil Stave (next under G) dur 0 Tour ſelf, 
being id th Nation another: Charlemaine; > fora 
# ws bis Tmpreſe pou tb Reverſe of bi Coin 
Decem Præcrptorum cuſtos Garalus Magnus; ) 
ſo may u y ( next under Defenſpr Fidei ) be 
enpraven ups the Circle of . Your. Crown Lig 
_—_— cuſtol Garolus Secund WJ. 


TIS mn. 


bab "i * England is hin ee but 4 an 
witficial 'Perfeltron of Regſon; und therefore 
my Lord Coke rells , If all tbe. Regſon that ie 
diſperſed imo ſo many ſeveral Hleads; were united 

auen, into ene, yet be could not mul ſuch a Lam a the 
Prefs cmi. I A England becauſe by many. ſurceſſons of 
Ager it bath been fined and refined, by an infenite 

number of grave and wiſe Men, as now by the 
learned Labours of th Reverend Judge, aud by 

long experience i grown to ſuch perfection for the 
Government of this Realm, as the old Rule may 

juſtly be verified of it, Neminem oportet eſſe 
ſapientiorem legibus ; No man out of his own 
private 


— — 


k 


The: Epiltle De carry. Ts 


private Reaſon, ongbt to be wiſer then the Law M 


which # the . of * _ 


N aber d 10 thie Lew 8 Privce and Arend * 


a; they be in a Body Politich,, but--alſo fur obe ſi> 


gulay benefit of tbe Chierch of Gad, the. Rights 
and Liberties whereof tbe Common Law mainttin- 
eib inviolably, being as Fudge Fortelcue: defineth 


the ſame, Sanctio ſana jubent honeſta, prohi- 


: benſque contraria.  Tbe ſame in ect which Ci- 
cero ſaith in bis feind Book De Natura Deorum, 
Lex eſt recti præceptio, pravi eſt depulſio 
Wherefore Religion and the Lam do ſtand taget ber, 
do mutnally upbold each other, and are concentred in 
their original, and end, they both come from God, 


and tend to God. And as Religion, ſo the Low. 
was given, Ut cives faciat bonos, ſairb ihe Phi. 


loſopber, And therefore the Law in a Chriflian 
State is not only convenient, hut neceſſary, that ng 
State can ſtand and flouriſh without it. Hence it 
ir, that where Religion doth find a due regard, 4 
conſcientiow praffice, and the Law 4 willing (ub- 
miſſion, and @ chearful obedience ; there, if auy 
where in the World , the Prince will be gloriouc, 


and the People boy. 
Excelles 


_ — 


Excellent Sovereign; ; 
' Your weighty Affairs do call me of, * command 
breviiy; I will yield obedience in botb, but nuff 
firft bumbly crave. Your pardon in uſing Tour moſt 
Illuftrious-Name in the Dedication of theſe Books. 
It hath been no unuſual thing to dedicate to Kings, 
the Writings of famous Men ; nor will it be in- 
glorious to Y onr' Highneſs ibo vouchſafe theſe our, 
Patronage ; ; for whilſt Nou countenance worth and 
worthy men, Tour Vertueapill contend. with Your 
Fortune, and your Goodneſs; bear up un equal bal. 
lance with your Greaineſr; and then Pall the de. 
ceaſed 4 uthor, in theſe deſerving V. orks of hu, 
live before you, who for bis inter merits was made 
1 Fudge of this Realm by Jour Royal Fat ber 5 dC 
ne cording to that ancient and honourable rule and may 
of Lam - Preferment mentioned by Fleta, N ec Pre: 
ce, nec Pretio, nec Præmio: Aud having bil. 
fully and faithfully ſerved in that. plave above Six- 
teen years, and by ba exceeding care and pains in 
that ſervice, worn out his weak and aged Body, 
bumbly petitioned His Majeſty; that be might ren- 
der up the Office He gave him, and wholly retire 
into the Country. | 


The Epiſtle Dedicatory. 


To 


| 


The Epiſtle Dedicatory. 


To which Petition, your Majeities Royal F 2. 
ther gave a moft gracious Anſwer , mentioned at 
large in my Preface to the T bird Part of this wor. 
thy Judges. Reports, though firſt Printed, which 
cannot be.expreſſed but in bis own "words, without 
* to bis Wenne files vir. KT 0 


8 > 


89 


| "Toh tha Aa all Our 1 Subjefts: 5 wit 


have and-thall-faithfulky:ferve Us , (as We de. 
clare this Our Servant hath done) may know, 
That as we ſhall ever expect, much leſs require 
or exact from them performances beyond what 
their Healths and Vears ſhall enable them; ſo 
We ſhall not diſmiſs them without an A ppro- 
bation of tR&t'Sdfviee!, hen We ſhall find 
they deſerved it, much leſs expoſe them in 
their olch A ge: tb noglet &c. And thereupon be 
continued him ſtill ꝓudge of the Kings Bench, and 
ce him the wy Allowance and Fee be paid to 

G reſt of the Ju 9, till a Certiorare came from 
5 — Ju , eaden and Earth, to remove 
bim from a Humane Bench of Law, 10 a Heavenly 


T brone of Glory. 


And 


The Epiſtle Dedicatory. 


— 


And now I beſeech Tour Majeſty , as the juſt 
payment of a due Debt to the Honourable Aſbes of 
this worthy Judge, my dear Fatber-in-law ; and 
as the earneſt of a far greater, to the Father of our 
Country, Tour Sacred Majeſty, to accept tha poor 
Oblation from the Heart and Honds of bim, who 
makes it bis daily Prayers,T bat You may live long, 
and triumphautly Reign, and that Tour Scepter 
may like Aarons Rod bud aud bloſſom, and be an e. 
ternal T eftimony againſt all Rebels : 


Your Majeſties 


moſt Loyal Subject 


Harbottle Grimſton. 


* 4 * o * 4 
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Samuel Browne 


4 all knowing the great Learning, 
W Wiſdom and Integrity of the Au- 


Book, in the ſame Letter and. Dialect as now is 
Printed. | 


Robert Foſter 


Orl: Bridgman 


| Matthew Hale 
Thomas Mallet 


Robert Hyde 
Edward Atkins - 


| Thomas Twiſden 
| Thomas Tyrrill 


Chr: Turner 


Wad. Wyndham. 


TO 


thor, Do (for the Common good) 
Allow. and Approve the 'Publiſhing of this 
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„ T '0 
THE STUDENTS 
OF THE 


COMMONLAWS 
ENGLAND. 


EAS O N is the life of the Law, 0. fer 97h 
N ſanh that grave Father and Sage 
thereof, Sir Edward Coke; N ay, 
the Common Law it ſelf is no- 
| A thing but learned Reaſon, or the 
Nettes of Reaſon, gotten by much fiudy and 
obſervation; which by many ſucceſliog of Ages 
hath been fined and refined by an infinite num- 
ber of grave and learned men, and, by long expe- 
 rience,grownto ſuch a perfection for the govern- 
maeent of this Realm, as the old rule may be juſtly 
verified of it; No man of his own private reaſon d 
ought to be wiſer than the Law. This Law, as 
ſaith the ſame Author, conſiſteth᷑ of three parts : 
Firſt, on Reports and judicial R Av Second- 
ly, on Statutes contained in Acts and Records cal. — 
of Parliament; And thirdly on the common Cu- Kare 
ftomes of the Realm, grounded upon Reaſon, Ie 
and uſed time out of mind, &c T be Conſtruction 
and Explanation of all which belongs to the Judges 
of the Realm ( For though the Law is the R ule, ud ge. 
2 yet 


— 
252 
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et in it ſelf it is but mute; The Judge is Lex 

loquens) whoſe Fudgments and Reaſops given in 

Court, lyſt they ſhould vaniſh with the breath that 

uttered them, or being written in the memory of the 

bearers only, ſhould be more frail and fluid than bu- 

ona poone Nane nature it ſelf, The wiſdom of our. former 
mens Kings appointed four Reporters, to commit to 
Cak. Price writing, and truly to deliyer,. as well the words 
raps” ſpoken,as the Judgments and R ealons thergypon 
given in our Courts at Weſtminſter , who were 
choſen men, and conferred altogether at the ma- 

king and ſetting forth any Book of Reports; 

which Book in reſpect of the number of the Re- 

porters and their approved learning, carried great 

credit, as juſtly it deſerved, ſaith Mr. Plowden. 

Hence it u, That all our Year-books of Law-Re- 

ports, from the beginning of the Reign of King Ed- 
ward the third, until the latter end of King H enry 

the eighth, received their being, and continue their 

. with ur to this preſeus. If we bave ſence fail- 

in the number of the Perfous reporting, it bath 

been amply recompenced in the Grandure and Au- 

thority of one ſingle Author, Sir James Dyer chief 

Juſtice of the Common Pleas, by whoſe great learn- 


ing and affiduous indy, the faid Pudgmants and 


Lam- Reſolutions hade been tranſmitted and perpe- 
tuated until the twenty fourth year of the reign of 
the late Q. Elizabeth; fence, when vbero hath not 
been any continuation or dependance of term os time 
in the Lord Cokes Reports, or in any other appro- 
ved Lam - Aut bor, to this preſent whereby a conſtant 


eries 
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Series or Diary of our Law reſolutions , in our 


Courts at Weſtminſter , might have been propa- 
gated unto ws. By which Interſtitium in theſe li- 
centious times, Non tam Reſcripta, & Judicum 
ſcita, quam propudia & ſæverioris literaturz im- 


—— —— 


properia immodice ſcaturiunt. A multitude of fly-- 


ing Reports (whoſe Authors.are as uncertain as 
the times when taken, and the cauſes and reaſons of 
the Fudgments as obſcure,as by whom judged) hade 
of late ſurreptitiouſiy crept forth ; whereby, inſtead 
of that plentiful and profitable increaſe, wbich hoſe 
fields (thus by a vigilant buzbandman tilled ) would 
have yielded to our Students , we bave been enter- 
tained with barren and unwarranted Products. In- 
{celix lolium & ſteriles avenz , which not only 
tends to the depraving the firſt grounds and reaſon 
of our Students at the Common Lam, and the young 
Practitioners thereof, who by ſuch falſe Lights are 
miſled, and thereby their Clients Canſes either de- 
layed or miſcarried, and multiplicity of Law Suits 
rather cheriſhed then ſuppreſſed * But alſo to the 
contempt of our Common-law it ſelf, and of divers 
our former grave and learned Juſtices and Profeſſors 
thereof, whoſe honoured and reverend names have 


in ſome of ibe ſaid Books been abuſed and invocated 


to patronize the indigeſted crudities of thoſe Plagi- 
aries: Ihe Wiſdom, Gravity, and Juſtice of our pre- 
ſent Fuitices, not deeming nor deigning tbemthe leaſt 
approbation or countenance in any their Courts pur- 
ſuing therein the judgment and practice of the Re- 
verend Sir Henry Hobert, who ( when Serjeant 

 Henden, 
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Henden, Termin. Mich. 20 Jac. at ibe Common- 
Pleas Bar in Godfry W ades Caſe , voucbed for 
authority Daliſons printed Reports) demanded of 
him by wbat warrant thoſe Reports of Daliſons 
came in print. | + | 

Having tberefore many, or rather one continued 
fifty years work by me, of the ſummary Reports or 
Commentaries of that grave, pious, and learned Fu- 
flice Sir George Croke Kr (which be began about 
the time when the Lord Dyer ended bis Reports; 
and is uninterruptedly continued by bim (our Au- 
thor) until near bis deceaſe; and) not willing to de- 
prive this preſent Age or Poſterity of ſo much good; 
fearing alſo leſt after my deceaſe , they ſhould be ob- 


* Thercbecer- truded to the Publick by an incurious Lam band 


maliis ad or through ſordid ignorance of ſem others, be pro- 


Ceremonies pe- 


cularly a flituted in the contemptible Pampblet-dreſs and 


priated and an- 


oY om; Character of ſuch their bligd and miſhapen Reports 


ed amongſt us ; : 0 

e g (dignum patella operculum) as ſome of our late 
—— cms Fublices and Profeſſort of Law are in that kind a. 
ought not with- 5 | 

our the fapreme Hyeſed ; & Mphereby the very Majeſty of the Law 


authority be | 1 
changed or ar FF prophaned, the authority of Reports leſſened, and 


coſe ache the matters in their Books rendred leſs uſeful to our 


obſerved by our 


auhor in we Students, I bave taken upon me the reſolution and 


— 


creation of Ser- 


&c. And ſuch 
— of tbeir dark originals ; they being written in ſo 
Recors of ſmall and Cloſe an band, that I may truly ſay they 
gau unde, are folia ſybillina, as difficult as excellent, and bave 
the printing of 

Lav Reports thereunto added the ſeveral T ables and Indexes of 
their proper 


Leer and the Names of the Caſes, and tbe chief Matters 
tive Language. 5 WE | 
therein contained, I would have ſent them forth 

in 


jeants at Lav, rack of extratting and extricating theſe Reports out 
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in their native Idiome, tbe proper and peculiar 

phraſe of our Common-law, wherein they are ſuc- 

ciuftly, ſenſibly, and fully reported, (There being —— 
many words in them ſo appropriated, as that they | 
cannot be fo legally expreſſed by any other 
word, or by any periphraſis or circumlocution ) 
if not otberwiſe by preſent autbority inhibited: And 


in regard the whole work # too voluminous to be 


compriſed in one Bool, 1 bave according to the au- 
cient method obſerved in Our Law Reports, reduced 


them to the number of. our my and Queen, in 


whoſe Reign taken ; and as well in obſervance of 
tbe adviſe of the Lord Coke to tbe Students of our 


Common Lam, That they ſhould firſt read the la- coun: | 


ter Reports, becauſe for the moſt part the later 
Reſolutions and Judgments are the ſureſt, and 
therefore beſt to ſeaſon them therewith at the be- 
ginning, both for the ſetling of their Judgments, 
and retaining them in memory, and are eaſier to 
be underſtood than the ancient; Ar alſo for tbat I 
would in a ſeaſonable time provocare ad vivos, up- 
on Tacitus grounds, and not improperly in bis own — 
words, it being now ultra quindecim annos(gran- 
de mortalis ævi ſpatium) in quibus multi fortui- 
tis caſibus intereiderunt; pauci, & ut ita dixerim, 
non modo aliorum, ſed etiam noſtri ſuperſtites ſu- 
mus, exemptis è media vita tot annis, quibus ju- 


venes ad ſenectutem, ſenes prope ad ipſos exactæ 


ætatis Terminos per ſilentium venimus ; above 
© fifteen years ( a great part of mans age ) wberein 
many have been waſted by uſual chances, a few 


f 


"The Dy "par 


Ecelefiaſticus 
aprons. © 20ahed up lait of all , as one that gathereth after 


© of u only remaining that have overlived, as I may 
* ſay not only others ,- but alſo our ſelves. , 7 mary 

| Years ſubdulted 07 tbe "midſt of our life, i 
* which we proceeded in ſilence from young men to 
© aged, from aged almoſt to the grave ; In which 
ſpace tbe chief both at Bench and Bar have been 
taken from us by death, ſome few only who were 
then Anteſignani with them, and now Primi cerii 
in foro noſtro Weſtmonaſterienfi remaining alive 


with my ſelf (who for the greateſt part of the time 


in taking theſe Reports bad the bonour to be at the 
feet of this Gamaliel) whom J may vouch 10 atteſt 
with me, the candour andi integrity of our Aut bor, as 


well upon the Bench, as in writing ibis wor -where- 


in be never ſought to draw to bimſelf , tbe glory of 
any argument or opinion delivered by another, but 
were be at the Bar or Bench, bath faithft fully ſet 
down his. ſaid Fudgment or Opinion, and yielded bin 
bis due commendation. I bave therefore firſt pub- 
liſhed the laſt part of bis Reports, conſifling of ſuch 
aboice ꝓudgments and Reſolutions only wherein bim- 
Jeff wasboth Fudge and Relator who without oſten- 
tation might bave fitly applied that of Syracides un- 
th himſelf, Ego ultimus evigilavi, tanquam is qui 
ſpicas legit poſt meſſores, profeci benedictione Do- 
mini, & tanquam vindemiator, implevi torcularis 
lacum *Confi derate, me mihi non ſoli laboraſſe, 
ſed omnibus quærentibus eruditionem : * 1 am a- 


© them in tbe Vi intage, in the bleſſing of tbe Lord I 


© am increaſed, and have filled my Wine-preſs like a 
* Grape- 


53 ( * ** 


— 


The Preface. 


© Grape-gatherer : Behold I bave not laboured for 
© my ſelf alone, but for all them that ſeek knowledge. 
Zo whoſe worthy memory I think my ſelf obliged, 
prx-libaminis loco aliquid parentari. 
This Reverend Fudge Sir George Croke was 
defcended of an ancient and illuſtrious Family called 
le Blount, is Anceſtor in the time of the Civil Diſ 
ſention betwixt York and Lancaſter (as Fuſtice 
Markham, taßing part with K. Edward the fourth, 
was relegated during tbe Reign of K. Henry the 
ſixth;and as fuſtice Forteſcue, ſiding with Hen. the 
frxth,abſented himſelf in the time of K. Edw. the 
fourth, ſo)being a fautor and aſſiſtant unto the bouſe 
of Lancaſter , was inforced to ſubduct and conceal 
bimſelf under the name of Croke , till ſuch time as 
K Henry the ſeventh moſt happily reconciling tboſe 
different Titlet, this our Anceſtor in his Poſtlimi- 
nium, aſſuming bis ancient name, wrote bimſelf 
Croke,alias Blount, (that of Blount being altoge- 
ther omitted by our Fudges Father upon the marrte 
age of bis ſon and heir Sir John Croke with the 
daug bter of Sir Michael Blount of Maple Dur- 
ham in tbe County of Oxon) T bis Croke alias 
Blount had Iſſue Sir John Croke(Grandfather to 
our Fudge )wbo being a Six Clerk in Chancery was 
reſtrained marrying, until enabled by the Statute of 


14 Hen. S. and being in much favor with the King, ca. Hs: 


was by him made one of tbe Maſters of Chancery. 


He took to wife the daughter of Sir Ambroſe Cave 


of Leiceſterſhire Knigbt, by whom be bad Iſſue Sir 
John Croke of Chilton in the County of Bucking- 
b ham 
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ham Ke. a man of great modeſty, charity,and. piety; 
who inthe year of Q. Elizabeth was by her made 
the firſt high Sheriff for that County dix ided from 
Bedfordſhire: He took to. Wife Elizabeth the 
Danghter of Alexander Unton Eſq; and by ber 
bad Iſſue five Sons, viz. Sir John Croke, Henty 
Croke, our Author, Sir George Croke, Paul- Am- 
broſe Croke,and William Croke. Sir John Croke, 
eldeſt Son of Sir John, inherited bis Fathers Vir- 
tues and Fortunes, and was very famous for bis wiſ- 
dom,eloguence,and knowledge in our Laws : Being 
Speaker of the Parliament anno 43 Eliz. be recei- 
ved bis Elogium at the end thereof from ber Ma- 
jeſty, T hat be had proceeded therein with ſuch wiſ- 
dom and diſcretion, that none before bim bad deſer- 
ved better. He was Recorder of London, and, in 
Paſch. primo Jacobi Regis, Knighted, and made 
Serjeant at Law; and, in Ferm. Faſch. ann quinto 
of the ſaid King, aduanced by bim to be one off hit 

Fuſtices of the then Court of Kings Bench, where 
he ſo continued until the twenty third of January, 
in the ſeventeemb year of the ſaid Kings Reign, at 
which time he departed thit life at his honſe iu Hol- 
bourn, leaving bebind bim a plentifh} Eſtate aud 
Iſſue. Henry Croke the ſecond Sou, and Paul- Am- 
broſe Croke the fourth Son, were graue Profeſſors 
of the Common Law, and the 5 of them Reader of 
the Inner-Temple, William Croke, the fifth Son, 
was 4 man of an bumble ſpirit, and piquſiy diſpoſed, 

addifting bimfelf wholly to a Country life, - 
| Sir George Croke the third Son, and Author 
* of 
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of this Work, was born about tbe ſecond year of the 
reign of . Elizabeth, and paſſed over bis infancy 
and tender years under the wings and care of a myſt 
diſcreet and loving Mother , in the exerciſe of all 
good qualities, giving thereby very early ſigns cf his 
future perfection in learning:Vhben time & diligent 


inſtruction bad made him fit for a remove he was ſent 


to Oxford. to improve tbe talent of bis natural inge- 
nuity, with the help of the Arts, and ftudy of Philo- 
ſophy. After ſome abode there, he was again tranſ- 
planted to the Inner-Temple ; where he imployed 
tbe remaining part of bis youth in the Study of our 
Common Law,and was doubleReader of that Houſe. 
Upon the twenty ninth of June,anno,21 Jac. he re- 
ceived his Writ of being Serjeant at Lam, and the 
ſame day was Knighted, and made the Kings Ser- 
jeant:Upon the eleventh of Febr. anno 22 Jac. he 


was created one of the Juſtices of the Common recen cn 


Bench , and continued in that place until Mich. 
Term. anno 4. Car. Reg. at which time upon the 
death of that learned and grave. Fudge Sir John 
Doderidge he was advanced to be one of the Fuſti- 
ces of the then Kings Bench; from whence I ſhall 
take 4 ſhort ſurvey of bim. He was of a mot prompt 
invention and apprehenſion, which was accompanied 
with a rare memory, by means whereof, and through 
bis ſedulous und indefatigable induſtry, he attained to 
a profuund Science and Judgment in the Laws of the 
Land, and to a fengular intelligence of the true rea- 
ſons thereof, and principally in the forms. of good 
pleading. He was of an univerſal and admirable 
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experience in all other matters which concerned the 
Commonwealth. He beard patiently,and never ſpake 
but to purpoſe, and was always glad when matters 
were repreſented unto bim truly and clearly; be bad 
this diſcerning gift to ſeparate tbe truth of the mat- 
ter, from the mixture and affection of the deliverer, 
without giving tbe leaſt offence. He was reſolute and 
ftedfait for truth; and as be defired no imployment 
for vain gloryzſo be refuſed none for fear; and by bis 


Bakers Chron. wiſdon and courage in conſcionably performing bis 


charge, and carefully diſcharging bis conſcience, and 
his modeſty in ſparingly ſpeaking thereof, be was with 


ont envy,though not without true glory. To ſpeak of 


bis integrity and forbearing to take bribes, were 4 


wrong to bis virtue. In ſum, what Tacitus ſaith of 
Julius Agricola, bis wife's father, who was a Go- 


vernor in our Britain, I may truly ſay of this Agri- 
cola, our reverend Judge, my wife's father Agrico- 
la tempore curarum, remiſſionumq; diviſa; ubi 
conventus ac Judicia poſcerent, gravis, intentus, 
ſeverus, & ſœpius miſericors; ubi officio ſatisfa- 
ctum, nulla ultra poteſtatis perſona, triſtitiam & 
arrogantiam & avaritiam exuerat; Nec illi, quod 
eſt rariſſmmum, aut facilitas, authoritatem, aut ſe- 
veritas amorem, diminuit. 7 hat he well and diſ- 
* creetly divided the ſeaſonr of bir affairs and va- 
* cations. In timer of Audience and Fudgment be 
© was grave, heedful, auſtere, and yet merciful too. 
* T bat duty performed, no faceany more or ſhem of 
authority; ſevere and ftarely looks were'laid apart 
© 72 ſuch ſort, that neither his gentle and courteous 
| „ 
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© bebaviour weakened tbe reverence, nor his ſeveri- . 
ty the love due to bis perſon. He was of a ſtric 
hife to bimſelf, yet in conver(ation full of ſweet de- 
portment and affable, tender and compaſſionate, ſee- 
ing none in difireſs , whom be was not ready to re- 
ſieve: nor did I ever behold him do any thing more 
willingly than when be gave Alms. He was every 
way liberal, and cared for mony no farther than to 
illuſtrate bis vertnes. He was a man of great modeſty 
and of a moſt plain and ſingle beart, of an ancient 
freedom and integrity of mind, efteeming it more 
honeſt to offend. than to flatter, or hate. He was re- 
markable for boſpitality, a great lover and much be- 
loded of his Country,wherein be was a bleſſed peace- 
maker, and in thoſe times of conflagration was more 
for the Bucket than Bellows, often pouring out the 
waters of his tears to quencb thoſe beginning flames 
which others did ventilate. In Religion be was de- 
vout towards God, reverent in tbeChurch.,attentive 
at Sermons and conſtant in Family Duties H hileſt 
he lived, be was the example of the life of faith love, 
and good works, to ſo many as were acquainted with 
bis equal and even walkings in. the ways of God, 
through the ſeveral turnings and occaſions of bis 
life: and though now dead ftill continues to do good, 
being tbe Founder of a Chappel,wbicb be cauſed to 
be dedicated and ſet apart for the Service and Wor- 
ſhip of God, and for the eaſe of the Inbabitants of 
Studeley (being an Hamlet and Member of Beclr- 
ley in puckinghamfhire, and at leaſt two or three 
miles diſtant from that Pariſh Church) as alſo of an 


Hoſpital 
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Hoſpital for poor People, both which be endowed 
with a liberal revenue. At laſt this pious and learn- 
ed ꝓudge( finding bis Age and Infirmities to increaſe, 
and being deſirous, before he put off bis decaying and 
declining body, to have ſome leiſure to examine his 
life, and to prepare for that great Day wherein all 
muſt render an accompt to the ſupreamFJudge of their 
Attions) was an bumble ſuitor to the late King for 
bis Writ of Eaſe, which was denied, and yet in ef- 
fef granted: And for the rarensſs,I ſhall recite both 
Petition and Anſwer which are as followetb, &c. 


To the Kings moſt Excellent Majeſty. 
The bumble Petition of your Majeſties bumble 
Servant Sir George Croke Kt. one of the Fu- 
ſtices of your Bench, _— | 
Humbly ſheweth, 3 | 
= at he having by the gracious favour of 


our Majeſties late Father of famous me- 


mory, and of Your Majeſty, ſerved your Maje- 


ſty, and your ſaid late Father, as a Judge of your 
Majeſties Court of Common Pleas, and of your 
Highneſs Court called the Kings Bench, above 
this 16 years, is now become very old , being a- 
bove the age of 80 years: And by reaſon of his 
{aid age and dulneſs of hearing, and other infirmi- 
ties, whereby it hath pleaſed God to viſit him, he 
findeth himſelf diſabled any longer to do that 
ſervice in your Courts, which the place requireth, 
and he deſireth to perform; yet is deſirous to live 
-1d die in your Majeſties Favour. 


His 


—— ——— wü Y 


The Preface. 


Hi moſt humble ſuit is, That yaur Majeſty 
will be pleaſed to diſpence mith bin further 
attendance in any your Majeſties Courts; 
j that ſo be may retire himſelf and expelt 
EH Gods good pleaſure': And during that little 
5 remainder of bis life, pray for Tour Maje- 
5 ſties long Life and happy Reign. 
George Croke. 


The Kings Anſwor. 


Pon the humble addreſs, by the humble Pe- 
tition of Sir George Croke Kt. who after 
many years Service done both to Our deceaſed 
Father and Our Self, as Our ſaid Fathers Serje- 
ant at Law, and one of his and our Judges of 
Our Benches at Meſinuuſter, hath humbly be- 
fought Us, by reaſon of the infirmity of his old 
Age(which diſableth him to continue to perfoxm 
to Us that Service, he much deſireth to liave ac- 
cording to his duty done) his further attendance 
might be by Us in Our Grace diſpenſed with; 
to the end all Our loving Subjects, wha have, 
and ſhall faithfully crve ls (as We declare tht 
Our Servant hath done) may know, hat as We 
ſhall never expect, much leſs require, or exact from 
them performances beyond what their healths and 
years ſhall inable them; ſo We ſhall not diſmiſs ** 3&6 
them without an approbation of their Service, 
when we ſhall find they fhall have deſerved it, 
much leſs expoſe them in their ald Age to neglect. 
As Our Princely teſtimony therefore, That The. 
al 


— 
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ſaid Sir George Croke being diſpenſed withal, pro- 
ceeds from Us, at the humble requeſt of the ſaid 
Sir George Croke (which We have cauſe and do 
take well,that he is rather willing toacknowledge 
his infirmity, by his great Age occaſioned, than 
that by the concealing of the ſame any want of 
Juſtice ſhould be to Our People) and not out of 
any Our leaſt diſpleaſure conceived of him; do 
hereby declare Our Royal pleaſure , That We 
are graciouſly pleaſed , and do hereby diſpenſe 
with the ſaid Sir Geo. Crokes further attendance 
in Our ſaid Bench at Weſtminſter , and any Our 
Circuits. And as a token of Our approbation of 
the former good & acceptable Service, by the ſaid 
Sir George Croke , done to our deceaſed Father 
and Our ſelf ; do yet continue him one of Our 
Judges of Our ſaid Bench: And hereby declare 
Our further will and pleaſure to be, That during 
his, the ſaid Sir George Crokes life, there ſhall be 
continued and paid by Us unto him, the like Fee 
and Fees as was to him, or is, or ſhall be by Us 
paid to any other Our judges of Our ſaid Bench 
at Weſtminſter, and all Feee and Duties, ſaving 
the Allowance by Us to Our Judges of Our 
ſaid Benches for their Circuits only. 

Soon after, this good Fudge(having been an early 
laborer in tbe Lords busbandry,and endured the beat 
of the day till the eleventh hour wbereby be obtain'd 
tbe promiſed peny of this life, which Wiſdom bath 
in ftore for ber Children, viz. length of days on his 
right hand, and on his left riches and bonour)made 

an 
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an boly retreat to bis Houſe at Waterſtole in OK 
fordſhire; where , full of F aſſurance that Chriff 
would be unto bim in int advantage, he not lon; 
after chearfully refs ned up bis Soul into the bands 
of bim that gave it. And upon his Tomb, there e- 
refed, at the charges of bis virtuous Lady and Re- 
liff, Mary, the Daughter of Sir Thomas Bennet 
Knight, for the laing memory of bis Nume, whoſs 
ſervice deſerted the favour ＋ bis 1 and CoM: 
try, there ws this I nſcription -\ 


Georgius Croke Eques Auratus ,unus)uſticiaci 
orum de Banco Regis, Judicio linceato & animo 
preſenti inſignis, yeritatis heres, Quem nec minæ 
nec honos allexit ; Regis authoritatem & populi 
libertatem qua lance libravit; Religione corda- 
tus, Vita innocuus, manu expanſa, corde humili 
pauperes irrogavit; Mundum & vicit & deſeruit 
anno ZEtatis ſux LX XXII. Annoq; Regis Ca- 
roli XVII. Annoque Domini MDGXLL 


I hereunto I ſhall ſubjoyn 


Cui pudor, & Juſtitiæ ſoror — 


Incorrupta fides, nudaque veritas: 
Quando ullam invenient parem? 


c ......- Unto. whom both IM. odefty, 88 
And Juſtice Siſter (Paith from Scandal clear) 
And naked Truth: When will they find a Peer? 


Concerning the whole work it ſelf, I may, I think, | 
and not immodeſtly, uſe the words of the Roman Pre- 


co Proclaming tbe Ludi ſeculares Venite & vi- 
C dete 


Ode 24. 
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Cok. Lit. 9. a. 


dete quod nemo mortalium vidit aut viſurus eſt, 


A work of our Lam. Reports by one man taken and 
continued beyond a fubile: whereoftbs part contains 
tbe Caſes of ſo late time, that thereby it hath the ad- 
vantage of former Opintons concerning moſt of the 
Queres controverted in tbe elder Books giving a re- 
ſolution to many of them : And hath alſo clearly ex- 
plained ſeveral of our late Statutes delivered divers 
moſt exact Rules for pleading; and carefully ſet down 


all legal Formalities in the Creation of Serjeants at 


Law, Judges, &c. with other the Ceremonies and 
Orders of their precedency, their times of ſetting in 
Court, keeping of Efſoynes, adjournment of Termr, 
and other ſuch ancient Rights und Uſages of our 


— 


— = 


Common Lam; whereby tbe honour and very bein 
thereof bath been preſerved. Of all which I would 
reminde our Student of the obſervation, which is 
given him by Sir Edward Coke, That there is no 
Knowledge, Caſe, or Point in Law, ſeem it of ne- 
ver ſo little accompt, but will ſtand him in ſtead 
at one time or other; and therefore, in reading, 
nothing to be pretermitted. _ 


T be method berein uſed is [ihewiſe conſiderable ; 


not being ſtuffed with the Pleadings at large, and 


their many continmances, with the ſame Arguments 
at Bar and Bench reinforced pro & contra: But 


here the Caſe ic ſbortly lated according to the points 
ed and adjudged, the rea- 


in La, therein to be diſcuſſes 
ſons plainly and ſuccenttylaid damn, und yet the mat- 
ter intended truly uttered, aud as near as may be, iu 
the name and words of the party who deliver d it, 


and 
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and the former Authorities to warrant the ſame ſum- 
martly voucbed;ſo as the Bool in (ad compendium 
præparatus quamumqʒ ratio paſa eſt; ita modera- ing day. 


hiſt. inſcripta. 


s Y 


te repreſſus, ut nec prodiga ſit in ea copia,nec darn- 
noſa concinnitas) already abridged, and as far as the 
ſubje matter will permit, equally ballanced ; ſo as 
neither itt affluenence ſball cloy, or its conciſeneſs be 
a:leſs.to our Students, I bis Book alſo paſſeth in ſure- 

y of Lam, moſt of our former Reports, which were 

chiefly compoſed of the ſadain ſeecbes of theFuſtices, 

on the motion of Caſes by the Serjeants & Coun- 

ſellars at the Bar: But moſt of the Caſes herein, he rng 
matters in Law tried upon Demurrer, or by ſpecial au 
Veraitt,containtrig matters in ham, wbich both were 
debated by tboſe of the Bar and Bench to the utter- 

awoil; and in tbe end allowed, or for the canſe ſhewn, 
diſallowed, and whereof the Aut bor himſelf had a 
2 argued, and after great deliberation , 

gave bx Judgment or reſolution in every of them: 

And ſo tbey be moſt. firm and ſare to truſt unto. 

And whertas it i vbe advice of Sir Edw. Coke 

to Students] That they ſhould look not only to oer 
the; Caſes reported; but unto the Records of theõõ 
Pleadings and Judgments therein, which much ne-, 
confirm the eredit of the Report L 4nd the Rea- 

ders ſurety of the Law. In moſt of the Caſes bere 
reported the number Roll, when and where entred, is 
prefixed; that tbereby i any ſcruple or doubt of Er- 

ror ſhould be in tbe Report, ibe Student might have 

a ready recourſe tbereunto: And herein alſo I ſhall 
further ſecure you, that as already before the publiſh- 
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ben feen, ing hereof, moſb of the preſent Tuſbices bave har 
2 — pernſal of dhe authemtiok anu original Mun ſoripa- 
1. wrt Hoon of theſe Reports, cmpoſed in rear ganuins lan- 
tl ofthe d greg: So w ben the ref of them for the publick gauoul 
vil Law that all 3 WP. . 

ar rime none fhull either im tbeir original, or by tranſlatiow hr made 


ever profeſſed 5 5 
it. . — the common, 1 ſhall wit 2 zbe 6 are ander CWeNence,, 
eſerve them,as choice 


r >” 


Eemperor Lo- 


tharius 1 r. cook hke anot ber 0 | Pyſane letter 5 Pr 


Amal. he there * | | 7 . 2 
pern MMonumems of bi great prudence and ummeariei u- 


copy of the 


belt on duſßßry tbav colletted them; and will le ready at any 
dene guc time hereafter to produce them for progf or co fe- 


yoni. 12885008 Of whes ] have or foal publiſh ont of then 
Liter Pins: ben by the honourable Fmſtrees, or upon any ih- 
ruth ten dee portant occaßon, I hall be erammis required. 
Pn. I fball not need to apologix'e for iy ſelf in making 
brought forh public lt theſe Reports, wherein 1 had ibe only pro- 
light, or over priety, hy tbe free donation of the Reverend Aut hurr 
Gen Go: £ be Work d bope will nor need it. If Þfind tb dr. 
mn rm uuf ceptable, I fball cheerfully give birth to the other vo- 
teen hemes of this eminent Perſon. For as is is my com. 
fort (ibat God bath vonchſafed; ) ſo it ſball bo my 
endeavom that I may any way(#bongb.bus thus in- 
ſtrumentally) uſe my hand in ibs leaſt ſervice rend- 
ing to a general good; Det Deus ut perficiam. 


Harbottle Grimſton, 


#$h 4 f 
From my Manor Houſe of Gor- 
-Baitbury, Miy J. 1555. 0452. 
Hæe ſtudia Adeleſcentium unt, Senectutem oblectant, 
Secundas res ornant, Adverſis perſugium præbent, 
Delectan domi, Non impediuht forks, 
nobiſcum, Peregrinantut, Ruſticanturf. 


Cicaro pro Arch Porta. 


An no 


Petnectant 
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RnB 18 


—— Zo 2 day 1 in he 
n our Lord God 1628. By whoſe 
' Aemite all che Juſtices Patents — Dier 1654. 


8 void: Whereupon King Charkes ſigni 
fed his Pleafore te to the Lord Keiſer 
Thae 1 in n Judicial places ſhould rerain them, as exper, 
and be new impowred ; And accordingly Sir Rendolph 
Crew, chief Juſtice of the Kings Bench, received a new 
Writ; And Sir Henry Hobert, chief Juſtice of the Common 
Bench 2new Patent, and were ſworn de no. The farne 
day alſo Sir Thomas Coventry, Attorney General, and Sir 
Robert Heath, Solicitor General to the late King, had new 
Parcnts ſent them, and were again ſworn. And like Pa- 


tents were made for the other Juſtices, with recital of 
their ſeveral places (as they were in antiquity) and of 


their Removes or changes. Juſtice Jones was fworn one 


of the Juſtices of the Kings Bench,and my felt, at the ſame 


6 


time, at the Lord Keepers Houſe, was fworn (again) one c. 


of the Juſtices of the Common Bench; And afterwards the 
other Judges, as they came to London, took their Oarhs 
and received their Patents; and although there had been 
4 Proclamation made, That all the Judges might hold 
and execute their ſeveral Offices as formell y; yet we 
conceived it ſafeſt, That none of us ſhould intermeddle 
until we were re- Authorized by our new Patents, and 
ſworn ancw. 
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Termino Paſchæ. 
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This Vacation, Sir 7ohn Walter, Attorney to Prince 
Charles, before he was King, and Sir I homas Trevor the ſaid 
Princes Solicitor, were appointed the Kings Serjeants, and 
Writs directed unto them retornable in Chancery , who 
thereupon, in the Vacation, appeared before the Lord 
Keeper at his Houſein Veſtminſter, and there took the 
Oath for Serjeants, and then alſo ſworn the Kings Serje- 
ants, and their Patents there delivered them. Afterwards 
Sir Henry Telverton received aWritto be Serjeant,retorn- 
able in Chancery the fourth day of May ( which was the 
firſt day of the Term) with a Warrant alſo to be one of 
the Juſtices of the Common Bench,and thereupon he made 
ſuit to the chief Juſtice, That he might have his Robes 
and Coyfe put upon him in the Treaſury wo Common 
Bench, and be diſpenſed with for returning. in his party- 
colourcd Robes " Serjeants-Iun to Weſtminfler, as the 
manner is of new Serjeants: Upon this occaſion all the 


Juſtices and Barons met at Serjeants-Inn, by appointment 


of the chief. Juſtice, where Sir Henry Zelverton then ſhew- 
ing the reaſonableneſs of his requeſt(becauſe by the ſud- 
denneſs of his Calling he was unprovided for the ſolem- 
nities) cited a Preſident, viz, That Sir Edward Coke being 
Kings Attorney; was made Serjeantand chief Juſtice of 
the Common Pleas, and ſworn in Chaxcery the ſame day, 
and then his Robes and Coyfe being put on in the Treas 
ſury ofthe Common Bench, by Sir John Popham chief Ju- 
ſtice, and by Sir Thomas Flemming chief Baron, he was 
led in his party Robes to the Common Bench Bar to make 
his Count, and there took the Oath of chief Juſtice all 
in one day. And he likewiſe deſired, that ſo it might 
be done to him, but all the Juſtices conceived it was not 
a Preſident to be followed, being part of the Ceremony 
for the Creation of Serjeants, which ought to be per- 
formed in ſolemn manner; Nor could it be convenient 
to ſuffer any more ſuch examples. Therefore they of 
reſolved, That the Writs of the ſaid Serjeants retornable 
immediate to appear in the Vacation, and then ſwear 


them at the Lord Keepers Houſe, was not legal and ac- 


cording 
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anno primo Caroli Regis. 


cording to the courſe of Law : For alchough the Chan- l 


cery be always open to purchaſe general Writs, or try 
matters of Equity, to have Writs retornable immediate. 
yet this Writ, which is of ſo high a nature as to command 
ad comparendum & recipiendum Statum, & gradum ſervien- 
tis ad legem, ought to be — at a day cer- 
tain in Term, and not in the Vacation when a day can- 
not be prefixed (as of neceſſity ought to be) for the per- 
formance of all the Ceremonies requiſite for that Cal- 
ling: Whereupon they moved the Lord Keeper to have 
other Writs directed unto them, to take the ſaid Eſtate 
and Degree, retornable in Chancery, May the 4th bein 

the firſt of this Term, which was done accordingly, — 
they ſworn there by agreement amongſt themſelves in 
this order. Firſt, Sir John Walter , who had a Warrant 


to be the Kings Serjcant, and appointed to be chief Ba- 


ron (in the place of Sir Laurence Tanfield, who died the 
oof April before) Then Sir Henry Jelverton, who had 
— the Kings Attorney, and was ancient to them both, 
and laſtly Sir I homas Trevor, who had alſo a Patent to be 
the Kings Serjcant: And on Tueſday, May 10. in the 
ſecond week of che Term, the ſaid Sir Fohn Malter being 
of the Inner Temple, Sir Henry Jelverton of Grays Inn, and 
Sir Thomas Trevor of the Inner Temple, with the Benchers, 
Readers, and others of thoſe Inns of Court, whereof 
they · reſpectively had been, being attended by the War- 
den of the Fleet and Marſhal of the Exchequer, made 
their appearance at Serjeants Inn in Fleetſtręet, before the 
two chief Juſtices, and all the Juſtices of both Benches. 
And Sir Randolph Crew, chief Juſtice, made a ſhort ſpeech 
unto — (becauſe it was intended they ſhould not 
continue Serjcants to practiſe) he acquainted them with 
the Kings purpoſe of advancing them to Seats of Judi- 
cature, and exhorted them to demean themſelves well in 
their ſeveral places. Then every one in his order made 
his Count (and defences were made by the ancient Ser- 
jcants) and their ſeveral Writs being read, their Coyts 


and Scarlet-hoods were put on them, and being arrayed 
| in 
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in their brown- ble w Gowns, went unto their Chambers, 
and all the Judges to their ſeveral places at Weſtminſter, 
and afterward the ſaid three Serjeants, attired in their 
party. coloured Robes, attended with the. Marſhal and 
Warden of the Heet, the ſervants. of the ſaid Serjeants 
going before them, and accompanied with the Benchers 
and others of the ſeyeral Inns of Court, of whoſe ſociety 
they had been, walked unto MVeſtminſter, and there placed 
themſelves in the Hall over againſt the Common Pleas Bar. 
And, the Hall being full, a lane was made for them to 
the Bar ; then (the Juſtices of the Common Bench being 
only in Court) they recited their ſeveral Counts (and ſe- 
rre:r0Rep99 yeral defences made to ſeveral Counts, and had their Writs 
= read, Tne firſt and third by Brownlowe the chief Pro- 
thonotary, and the ſecond by Goulſton the ſecond Pro- 
thonotary. And Sir Fohn Walter and Sir I homas Trevor 
gave Rings to the Judges with this Inſcription; Reg? Legi 
ſervire libertas. And Sir Henry Tehverton gave Rings, where- 
of the Inſcription was Stat Lege Corona, and preſently af- 
ter (they all ſtanding together) returned to Serjeants Inn, 
where was a great Feaſt, at which Sir James Lee, Lord 
Treaſurer, and the Earl of Mancheſter, Lord Preſident of 
the Council were preſent. 2 
And upon Thurſday the Twelfth day of May, Sir Hen- 
ry Telverton was made Juſtice of the Common Bench (be- 
bal r ing the fifth Juſtice) and the ſame day Sir John Walter 
was ſworn chief Baron, and Sir I homas Trevor, one of the 
Barons of the Exchequer. 


Termino 


Termino Paſchæ anno primo Caroli Regis 
in Communi Banco. 


Hamond verſus Dod. 


E T, upon an Obligation conditional,reciting  «: 
whereas ſuch Copy- hold Lands were to de ſur⸗ 
9 rendredby A. S. at her full age, to the uſeof 

the taid He mond and Gay, and their heirs, and 
that Gay ſhould pay to Hamond thirty thas 
pound at fuch a dap, and it he failed, it ſhould 
MESS de to the uſe of Hamond and his heirs. It 
was convitfoned, That tt the ſaiv Obligoz p2ocured the ſain 
A. S. at her full age to ſurrender to the uſe of Hamond and his 
heirs, and if Hamond and his heirs might have and enjoy the 
ſaid Lands to him and his heirs, That then, &c. The Detendant 
pleaded that Gay did not pay the thiry thꝛie pound, and that the 
ſaid A. S. came of full age ſuch a day, aud afterwards at ſuch 
a Court, in full court, did Krrender, releaſe and quit claim, to 

the now Plafntiff,being in poſſeſſion, all her right, eſtate and inte- 
reſt in the fatv-Cenements, 8c. and that the Plaintiff alwates af- 

ter might have enjoyed the ſaid Tenements, &c, The Plaintiif 
replyeth, Quod bene & verum eſt, That the ſaid A. S. din ſurrender 
&c,prout, But that afterward,( viz.on ſuch aday )the (aid.Gay eu⸗ 

tred and cxpelled him, &c. TUhereupon the Defendant demurres: 

And now this Term, it was moved by Athoe Serjeant, That 
this Replication was good, without ſhewing that the Expulſion 267.315. 
was foz title; becanfe by the Obligation he hath taken upon him⸗ 

ſelf, to defend againſt all titles: Vid. 2. Edw. 4 fol. 15, If à Replicati- c % 8.1204, 
on be not good. pet if the barr be ill in ſubſtance, Judgment ſhall = Cr. 133. 
be fo; the Plaintiff: Vid. Coke 3. Rep. fol. 52. Ridgway's caſe. But 

it was reſolved, That this Replication is nat goov,becauſe He hach u, 857. 
not ſhewn that he was — lawful title. m the — —_ 

- | ond 99. 33. 14. 
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1 Termino Paſchæ anno primo 


Bond doth not extend unto it: Vid. 15. Eliz. Dyer. fol. 328. & 
26. Hen 8. fol. 3. It was alſo held, That the Barr (that ſhe lurren⸗ 
dꝛed andteleaſed in Court,) is good and certain enough, accoꝛding 
c. 5. . 121-4 tg common intendment. And although it be not ſaid, that ſhe ſur⸗ 


— 


J.. 5h. tendred to the uſe of the Plaintiff; pet being alledged to be lur⸗ 


G5. 15277 rendred and relealed in Court, and accepted by the Plaintiff, and 


confeſſed in the Beplication, Jt was a ſurrender to the uſe, &c. 
and good enough, &c. 85 : 


Holme verſues Lucas. 


Sſumplit, The Declaration and TUrit were, Qudd cum in- 
A debitatus fuit to the Plaintiff,in fifteen pounds. In conſidera- 
tion whereof, he aſlumed to pay unto the Plaintiff the ſaid fifteen 
pounds, & c. The Delendant pleaded, Non aſſumpſit, and found fo2 
X66. 5.284 the Plaintiff; and now moved in arreſt of Judgment, That this 
aCr-207- Declaration is not good, becauſe it is generally,Indebitatus aſſump- 
L. 5% * ſit; and doth not ſhew fo2 what cauſe, viz, fo: merchandiſe ſold, oz 
Hob. 5. money lent, o2 fo2 other cauſes which lye in contract: Foz if it were 
Indebitatus by judgment, -02 by ſpectalty, which lyes not tn con- 
tract, an Aſſumpſit in conſideration thereof. would not lye; becauſe 
damages recovered in an Aſſumpſit,cannot be a barr to a debt upon 
7. 415 Aa recodor ſpectalty, Henden Serjeant fo the Plaintiff agried, 
| That ſich, a Declaration had not bien good, ff the Defendant had 
demurred unto it: but having now pleaded Non aſſumpſit, and the 
Jury having found Quod aſſumpſit. Jt ſhall be intended, That he 
aſſumed foꝛ ſuch a debt which lyeth in Aſſumpfit. And therefoze the 
Defendant hath made his Declaration good; and as to this point, 
Divers pꝛecedents hade been in this Court. That after verdict, it 
bath bien held good: And the Plaintiff had juugment; and many 
pꝛecedents were alledged to have bien the other way, in the Kings 
Bench and Erchequer Chamber: 4 it was appointed. 
That pꝛecedents on bath ſides ſhould be ſearched. And in the mean 

Reolv. po. 31. time, Curia adviſare vult. Wo - 

Bexl, 148. Arſcott verſus Heale, in the Exchequer Chamber, 

3. Rror of a Judgment in the Kings-Bench, in debt, upon an 
Obligation of two hundzed pounds, conditioned foz the pay- 
ment of one hundꝛed pounds by John Arſcott, John Chicheſter, and 
John Vigniers, oz any of them. They being all joyntly and ſeveral- 
ly obligoꝛs: The Defendant John Arſcott pleads, That he paid it 
at the day. The Plaintiff replies, That neither the laid John Ar- 
ſcott, John Chicheſter, no; JohnVigniers,nec eorum aliquis had pain 
the ſatd hundꝛed pounds at the day, Et hoc petit quod Inquiratur &c. 
& prædictus Johannes Arſcott ſimiliter. The Jury found, That the 
fozeſaid John Arſcott had not paid the ſaid hundzed pounds, as the 
Deklendant had pleaded; and thereupon Judgment was 3 
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foz the Plaintiff: And the Erroꝛ aſſigned, was, becauſe the Uerdit 
was not acco22ing to the iſſue; Foꝛ it might be paid by any of the 
others, which had (ufficed. But the Court yeld it to be well | 
enough: Foz the Addition of John Chicheſter and John Veigrnerr, et 19 
(not mentioned in the barr ) was but ſurplulage: And their find⸗ 3 | 
ing that John Arſcott did not pay the money, ts ſutũcient. And it 

ſhall not be intended, that any of the other two had paid it, when 207. 71. 
the Defendant ſaith that he himſelf paid it. And it it had bien pꝛo⸗ 

ved, that any of the other two had made the payment, the Jurv 
ould have bien directed to find, that the Defendant had paid it 


by ſuch, &c. Whereupon Judgment was affirmed, 
Saverne verſus Smith, in the Exchequer Chamber. 


Rror of a Judgment in an Ejectione Firmæ, upon a ſpecfal 4. 

Uerdict, the caſe was, That John Dix, being a Copyholder in 
fre of the Manoꝛ of Swaffling, had 1ſſue two daughters, Agnes tar- En 147- 
ryed to John Smith, and Margaret marryed to William Reve, and 597 
dyed ſeiled: William Reve made a leaſe fo ten years of Margarets 
part, without licence, and againſt the cuſtome of the Mano? : 
TUHich being pꝛeſented by the Homage, as a fozfeiture, the Lo2n 
ſeized upon it, and granted it to the laid John Smith and his Heirs. 
Afterward William Reve dyed, having iſſue Nicholas, who entren 
and let to the Plaintiff, fo2 thzee years, The Plaintiffentred, and 
was ejected by the Dekendant, who claims under the ſaid John 
Smith. Et ſi ſuper totam materiam, &c. The Judgment was entred 
pro eo quod videtur Curiz, That the Defendant was guilty of the 
treſpaſs and cjectment afozeſaty, modo & forma prædict. as the 
Plaintiff hath declared. Ideo conſideratum eſt, That he ſhall reco⸗ 
ver his damage afozeſatd, & e. The Erroz aſſigned in Law was. 
Firſt, That Judgment is given fo2 the Plaintiff, where it ought 
to have dien given fo2 the Defendant, Secondly, Becauſe the 
Judgment is foz the ejectment de integris tenementis, where it 
ought to have bien but of the moity. Foz the matter in Law, the 


\ caſe is, A Copyholder in fee takes husband, wha makes a leaſe fo2 


years, which by the cuſtome of the Panoz, is a fozfeiture, The 
husband dyeth: Whether this fozfeiture ſhall bind the Fee und 8 

her Heirs, after her husbands death? And it was adjudged, tt Cr. 5, 
ſhould not bind; but that the Feme ſhall have it again, aftcr her Co.. 23 4. 
husbands death. notwithſtanding the fozfeiture, Atlioe Serjeant 25 _ 
ſaid , That fo2 the firſt point, he would not inſiſt whether it were 
erro2 02 no. Fo2 he conceived the ſecond to be a manifeft erro2; be- 

cauſe the Plaintiff had no colour to have an EjzCtione firme. but 

fo2 a moity only. And the Judgment was given fo2 the whole, 

and intire Damages aſſeſſed by the Jury. Alhereupan Curia 

adviſare vult. 
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Termino Paſchæ anno primo 


TA 
Hutt. 76. 


Flight verſus Craſden. 


Sſumplit, TUhereas the Plaintiff was obliged to the Defen- 
dant in an Obligation of ſixty pounds, to pay thirty the 9.day 


ok Map 1624. That the Defendant,the ſaid. 9. of Map, in conſidera- 


3. Cr. 429. 
„ Cr. 154 


Co. Lit. 2. b. 5. 


Co. Lit. ⁊2. b. 


tion the Plaintiff would pay unto him the ſaid 30. li. upon the laid 
9. ol Yay, pꝛomiſed to deliver the ſaid Bond to be canceled, And 
alledgeth in ta&o, that he paid the ſaid 39 li. to the Delendant ac- 
coꝛding to his pꝛomiſe, and that the Detendant had not delivered 
him the laid Bond to be cancelled, but refuſed, and had cauſed him 
to be arreſted thereupon, to his damage, ac. The Defendant Prote⸗ 
ſtando that he made not any ſuch pꝛomiſe, pro placito dicit quod non 
ſolvit, &c. whereupon they were at iſſue, and being found fo2 the 
Plaintiff, Gwin Serieant moved in arreſt of Judgment, That this 
is not any conſideration to charge the Defendant. Foꝛ he received 
but his mony at that inſtant time, and conſideration ought al⸗ 
ways to be matter of pꝛolit and benefit to him to whom it is done, 
by reaſon of the charge o2 trouble of him who doth it:Otherwiſe it 
is not a ſufficient ground foꝛ a pꝛomiſe, and fo the Action lies not; 
And fo2 pꝛoot᷑ hereof, he cited 9 Edw.,g4.fol. x9, But Richardſon Ser- 
jeant fo2 the Plaintiff ſhewed, That it is conſideration ſufficient 
to have it paid without ſuit oꝛ trouble; fo2 peradventure the non⸗ 
payment at that time would be moze pꝛejudicial unto him, than 
the foꝛfeiture of the Bond would be of advantage, if he ſhould be 
fozced to ſue fo2 it. And he pꝛomiſed to do nothing, but that, which 
in honeſty and equity he ought to do, ( viz. to deliver up the Bond 
upon payment of the mony ) which pzomiſe is binding. And of 
that opinion was all the Court, fo2 the reaſons befoze alledged. And 
Hobert ſaid, if he had pꝛomiſed in this caſe, That if he would pay 


the mony in the mozning of the laid day, he would give him five 


pounds, it had been a good pꝛomiſe, becauſe the mony was paid be⸗ 
foze Sun⸗ſet, ( the time when the law appoints it to be paid:) And 
it was adjudged fo2 the Plaintiff; Harvey & Yelverton ab- 
ſentibus. | 

Sr, Upwell Caroons caſe, 


Ir Upwell Caroon, an alien bom, and not made Deniſon, ( be- 
ing Agent here fo2 the States of the Low Countreys, ) dyed in- 
teſtate. And now conteſtation was made to whom Adminiſtration 
ſhould be comitted. For the Judge ot the Pꝛerogative offered to 
commit it to thꝛee ok his bꝛothers and ſiſters children, who were 
aliens bon, and lived in the arch-Dutchels countrey. But one 
who was Gꝛand⸗child of his ſiſter, boꝛn in England and inhabiting 
here, indeavouring to obtain it, moved, That of right it appertain- 
ed unto him, being a Deniſon ; becauſe the eſtate conſiſted in 
Leaſes fo2 years, of lands, and perſonal eſtate in debts, and that 
Aliens may not have Leaſes foz years, although they —_— 
e 


Caroli Regis in Communi Banco. 9 | 


perſonal things, and therefoze pzayed a Pzohibition , Sed Curia 
adviſare vult. Afterwards in Michaelmas Term}, being again 
moved, It was reſolved by the whole Court, That no Pꝛohlbiti⸗ 

on was grantable: Foꝛ an Alien may be Adminiſtratoz, and have © Lic: 
Adminiſtration of Leaſes, as well as of perſonal things, becauſe ****+ 
he hath them in anothers right, andnot to his own uſe, And he 
may be Adminiſtratoz as well as a perſon Outlawed o2 Attainted 
may be an Executoz; And this Court hath no authozity about 
committing Adminiſtrations, 8c, Paſch, 41. Eliz. rot. 1704. Beck 
verſus Philipps. Debt bzought by an Adminiſtratoz, The De- 30. 23.1. 
fendant pleads that the Plaintiff was an Alien nee, adjudged Quod #5” 
Reſpondr a ouſter. | 


Doctor Brikendens Caſe. 


Co. bo 128. 2. 


Rohibition was pꝛayed, becauſe upon pꝛoſecution in the Spiri⸗ 

tual Court foz Tythes, Sentence was againſt the Defen- 
dant, and an Appeal ſued thereupon, and Doctoz Brikenden made 
thereby a party as pꝛomotoz of the ſuit , who was not any party 
thereto; And herein the firſt Sentence was confirmed, and this 
was in November 1623, and coſts were then awarded to Docto2 
Brikenden, but not taxed untill Hillary term 1623. that is to ſay, 
between the time of awarding the coſts, and ok taring the ſame 
came the Pardon, which pardons all offences befoze December 
1623. whereby this offence, and the coſts tared thereupon (as 
was zetended ) although they were awarded in the ſpfritual 
Court befoze the ſaiv Pardon, were alſo pardoned; and becauſe 
it was not there allowed, A Pꝛohibition was pꝛayed; but deny- 
ed. Fo2 thoſe Coffs being awarded to the party befo2e the Par- 50.Lib.s.51. b 
don, although they be tared afterwards, be not taken away by 47.155. 
that Pardon. 5 


Marſhalls Caſe, 1 
Ee firmæ After imparlance the Oefendant pleaded Aun- 9 
2, cient Demeſn, and it was thereupon demurred; Foz being af- 
ter Imparlance it came too late: But the Court doubted thereof, _ 
becauſe ſuch land is not impleadable at the common-Law , and Kis 
thefoze it came timely enough when he had not pleaded any | 
other Plea. Sed Curia adviſare vult.- 


Yel. 112. 


B3 Termino 
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Termino Trinitatis, anno primo Carol; Regis, 
in Communi Banco- 
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Lionell Farringtons caſe. 


againſt Thomas Prince and his wife, Ad reſpondendum 120. 
fo2 the Becuſancy of his wife , and abſence from Church ko 

eleven moneths, viz, from the twenty third ol Sept mber, 

vice ſſimo primo Jacobi. unto the day of the wait: per quod, Actio ac- 
creviteidem Domino Regi, & Lionello Farrington; qui tam, &c. ad 
habendum the ſaid 120. I. Upon this Declaration the Dekendant 
demurres; pro eo quod Declaratio ipſius Lionelli minus ſufficiens in 
Lege exiſtit ad ipſumLionellum, qui tam, &c.vtrſus ipſum Thomam 
manutenendum, &c. unde petit Judicium. Et quod prædictus Lionel- 

us, qui tam, &c. ab Actione ſua prædicta verſus eos habendum præ-— 

cludatur. Et prædictus Lionellus, qui tam, &c. ex quo ipſe ſufficientem 
materiam in lege, adActionem prædictam verſus eos manutenendum 
ſuperius declaravit, &c. And they jopned in demurrer; which being 
ent red in Hilary Term; Hing James departed this lite in the. vaca⸗ 
tion following; and it was moved in Eaſter Term, whether the 
02iginal zit, Declaration, Pleading and Demurrer upon that 
Action being bzought by the Jnfo2mer fo2 the King and himſelf, 
ſhould be abated by the demiſe of the King, as an oziginal brought 
by two, where, by the death of either, the Ait ſhall abate ; o2 as 
Writs oziginal brought by the Bing, in his own name only; as it 
is in Cok. 7. Rep. fol. 30. Oz whether the zit and Declaration 
only ſhall ſtand and not be diſcontinued, as it is reſolved in the ſata 
caſe: O2 whether the Writ and Declaration and all pꝛoctedings 
- thereupon ſhall ſtand by the Statute of primo Edward. 6. capite 
ſeptimo, as it ſhall do in TUrits of debt, betwirt common perſons; 

And becauſe no pꝛecedent had been pꝛoduced in ſuch caſes, and ma⸗ 

2cr.14, up pꝛecedents were, that thoſe only ſhould ſtand : But all De- 

murrers and Pleavings to inkozmations were determined: The 

Court adviſed until this Term, and ozdered, That pzecedents, 

ſhould be ſearched, to know what had bien done in Actions of debt 

upon penal Statutes, bzought by infozmation fo2 the Bing and 

party, And now being moved again, and inkoꝛming, That there 

could not any pꝛecedents be found, hat ſuch TTlzits upon that 

Statute had not been frequent, but ol late: The Court reſolved, 

that this TTlzit and Declaration, with all the proceedings thereupon, 

2 cr. 14. ſhould ſtand: Foꝛ it is mierly the ſuit of the party, and within the 

Lib.n. zo 6, Statute of primo Edward, 6. which ſhall not be — a- 

Moor 74. b ated 


L. Di: was bꝛought upon the Statute of 23 Elizab. Regine 
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Term. Trin. anno primo Car. Reg. &c. 


bated. Fo2 although the Wait be, Quod reddat Domino Regi, & 


Informatori; yet it is pꝛeſumed fo2 himſelf, be being as the ozt- 
ginal party only: Fo2 the Statute appoints, That no pzotection 
02 wager of Law ſhall be therein: And the pleading upon this 
At chews as much; viz. That the Plaintiff Farrington fhall main- 
tain his Action; And That the Declaration is not ſufficient to com- 
pel him to anſwer to the informer,never mentioning the Ring. And 
the Replication and joyning in demurrer is only by the infoz⸗ 
mer; viz. That it is not ſufficient to barr him of his Action: 


Talhereupon they all reiolved, That not only the TUrit and De⸗ 


claration, but all pleadings thereupon and the demurrer ſhould 
ſtand. Ld. Cok. Rep. 7. fol. 30. Dy, 125, 6, Edw, 6. Ficzherbert 
Nonſuit. 13. 


George Venables caſe 


His Term a Writ of Priviledge was ſigned by all the Juſti⸗ 
ces of the Common⸗Bench fo2 George Venables a Clerk un- 
der the Cuſtos Brevium,to free him from being a Sauldier, reciting, 
That it is the cuſtome and pꝛiviledge of the Court, time where- 
of, &c. That neither the Attoꝛneys noꝛ Clerks of the Court ſhall 
be p2eſſed fo Souldiers, no? elected to any other Office ſine volun- 
rate ſua,but ought to attend the ſervice of the Court, vide rhe Lord 
Coke's book ot Entries, fol. 436. where the like (Ut of pziviledge 
was granted to a Clerk of the Kings-bench, to diſcharge him 
from being pꝛeſſed fo2 a Souldier. 


JOte That upon Monday the twentieth of June this Term, 
N being the firſt day of Ofabs Trinitatu, A Writ of Adjourn- 
ment was delivered to the Juſtices to adjourn the two Returns 
of octabis Trinitatis, & Quindena Trinitatis, uſque tres ſeptimanas 
poſt Trinitat. Which was die Lung the laſt week; And that all 
pleas and proceſs, & all Returns of Sheriffs ſhould be adjourned 
to that Return. And the Writ was dared the eighteenth day 
of Fune, which was die Sabbati in the firſt Return; Which ment- 
ions, That whereas the Peſtilence much increaſed in London, the 
Suburbs & parts of Weſtminſter ; And if the Subjects of all parts 
of the Realm ſhould reſort hither for law cauſes, it would be very 
dangerous to increaſe the Sickneſs, to the peril of the Kings Perſon, 


2 Cr. 15; 


and of forraign States reſorting unto him, Therefore the King, by 


advice of his Council & Judges, &c. had appointed, &c. And there- 
upon Proclamations iſſued, bearing date the eighteenth day of June, 
anno primo Caroli Regis; ſignifying the Kings pleaſure to adjourn 
theſe two Returns untill the laſt Return; And that the laſt Return 
ſhould be held only for continuance of Cauſes and Proceſs, and 
for the Joyning of Iſſues ; but that no proceedings ſhould be up- 
on demurrers, or ſpecial verdicts; nor any Judicial hearings in any 
of the Courts of Chancery,$tarr-Chamber,{ ourt of Mards, Court of 

Requeſis, 
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Termino Paſchæ anno primoCar. Reg. &c. 
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2. Cr. 231. 
2Cr. 446. Com. 


Er. 2. 


Reque ts, Dutch, or Exchequer Chambers: And that no perſons 
ſhould be compelled to appear in perſon, but by Attorny, with a 
proviſo, That all Accountants and parties appointed to pay Money 
into the Exchequer, fhould hold their dayes in the Exchequer to 
account. And thereupon the Juſtices of the Kings Bench, Common 

leas, and Barons of the Exchequer, fate in their ſeveral Courts, & 
— divers motions in their reſpective Courts( but none upon any 
demurrers or ſpecial verdicts) and ſo continued untill eleven of the 
Clock that morning: And then in the Common-Bench, the Writ of 
Adjournmet ( enſealed and incloſed in wax, with the great patent 
Seal ) was opend;and three Proclamations made to hear the Writ of 
Adjournment read, which being done, the Cryer rehearſed the 
effeR of the Writ of Adjournment in Engliſh;that all Pleas,Proceſs 
and Appearances thereunto, were adjourned until Tres Trinitatis. 
And then the Court roſe without doing ought elſe: Nor were there 
any Eſſoyns or proceedings made upon that; Return. And upon Mon- 
day in Tres ſeptimanas Trinitatu( being the day of Eſſoyns of the 
ſaid return ) the day following , and the laſt day of the Term, the 
Court fate again, and heard all mot ions; but none upon Demurrers, 
or ſpecial Verdicts, by reaſon of the Proclamation aforeſaid. And all 
Recoveries, Fines and motions for proceeding to Tryals, were as if 
it had been in full Term. Vide Trin. 4. Edw. g. fol. 20. T- in. 11. 
Edw,4fol.z7.Trin.21,Ed.4.fol.z7.Mich.5.&66.Elizab.Dyer 225. 


Termino 
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—— 


Nr 
Termino Michaelis, anno primo Caroli Regis, in 
| Communi Banco, apud Reading. | 


He King by Proclamation three weeks before the beginning tx; 
of Michaelmas Term ( in reſpect the Sickneſs continued fo | 
great at London, and at the you thereto adjoy ning) ſignified 
his pleaſure, That the ſaid Term ſhould be adjourned from oc abis 
Mic hae lis, untill wenſe Michaelis: And, on the firſt day of ocrf alis 
Michaelis, Juſtice Jelverton( puiſny Judge) had a Writ to adjourn 2 Cr. 17. 

accordingly; it being his turn to keep the Eſſoyns. And like Writs of 

Adjournment were directed to the Juſtices of the King - bench, and 
Barons of the Exchequer: And the puiſny Judge, and Baron of every 
Court came to Weſiminſter, the firſt day of the Return being the 

day of Elſoyns) and read the Writ of Adjournment of their Courts „ 

only; and did nothing elſe. And at menſe Michaelis, the Juſtices of jg. oy 

every Court had other Writs directed unto them, to adjourn, untill 

Craſtino aui marum, to Reading. And the King, by Proclamation 

bearing date the eleventh day of October, ſignified his —— 1 

That his Courts of Chancery, Requeſts, Wards, Narr. Chamber, 

Dutc hy, and Receipt of the Exchequer, ſhould be there held. And 

accordingly the firſt day of menſe Michaelis (which was the day of 

Eſſoyns ) the puiſny Judges of all the Courts of the Kings-Bench, 

Common: pleas and Exchequer, came to Weſtminſter and read the 

ſaid Writs; and adjourned the Term unto Reading. | 


N. the mean time, vg. upon the twenty ſeventh day of Octo- 1 
ber, John Williams (Biſhop of Lincoln) Keeper of the greatSeal, 
was diſcharged of his place. And upon the thirtieth of October, be- 
ing Sunday, Sir Thomas Coventry of the Inner- Temple, Knight, the 
Kings Attorney, was made Keeper of the great Seal. And the ſame 
day Sir Robert Heath, the KingsSolicitor, was made Attorney-Gene- 
ral: And Richard Sheldon made Solicitor, and Knighted; both being 
of the Inner-Temple. . 
L pon Craflino „ Thurſday, &the day appointed 30 
Tr the Statute of 9 Edw. 2, for the Chancellor, Treaſurer & 
Jadges meeting in the Exchequer, to nominate perſons to be made 
Sheriffs tor all Counties, It was much doubted whether all the Juſti- 
ces were to come thither, it being the day of Eſſoyns, and to ſit in a 
Court; or whether they might ſtay untill quarto die poſt; And that 
one of them only ſhould come the firſt day to keep the Eſſoyns. And 
by reaſon of the ſhortneſs of the time from the change of the Lord 
Keeper, it was appointed by the King, That the day of the billing of 
Sheriffs ſhould be deferred from the uſual day; and that all the 


, Poſt. $95. acc / 
Juſtices, 


25 P 
——— 


nf Roe C4; 
— — — — 


Abe — — 


- C4 4 i Hs, 4; 
_ — Be AD 4c 14 At — 6 — 8 "xc n 4 2 8 8 9 
- 1 CO ON * a I» * — Aka 4 * . * * 
; x 7 - — rent * 2 * . "av IL VS, r P * has > . 
5 : : = 3 Aims th = . : hats der on.” 7 3 os CASSEL wy 
= n 88 3 — NI OE - - EN 2 1 7 j — — 1 — — {if 8 * * 
3 2 = a * 5 —— 8 — as TI — 
— — wh N 2 — — £ > — Sas Lane n 
y —— -= — >. > —— — — — "ned na. —n - - - r > — bs > 
— — — — — — nn 4 —— — — — « . — —— — ES — — 
5 : 2 —— — n = -— - 
RE - — — — ar — ._..___ — — — - — . — —— F RES aw 
— —— — — —— — TT OI IIS — = — — W — VII ——— — — — — — — onp — — — — — 
— — — — — ——— —— — — — — — a. — I III ” 2 4 — <—— ————— ö — - — = —— 
— — — — i — — — r yt — ——— — == == = — — 
— 3 ——— 2 EEE CE — — — DS OEEDRnS= CE EC REDD — . — —— — — . —— N — —— 1 
— 4 — : — — — — — — — ———— dB) ae — 8 
as — — — 2 — — 2 — — — IE Gs Arg 9g >_< . —— — 
2 — 8 = — g 1 ů — — 
—— 5.44 Ms Os 
» 


3 — ab -- — — 


— — 


Termino Michaelis anno primo 


Poft. 102. 
200. Dier. 223 
b. 


3 Cr. 5. 

Co. 3. 44-4 

x Rol. 808. 
Hob. aa. poſt. 
466. 


5. 
x Rol. 57. 


Moor. 141 


3. Cr. 358 


Juſtices, beſides the three puiſny Juſtices (who were to keep the 
Eſſoy nes) ſhould not eome untill Saturday; And that no Court 
ſhould fit untill Monday; For they held That the to die poſt of 
the Return is properly the day for ſitting, and not before, although 
it be after Adjournment ; as it were the Term beings without Ad- 
journment. | 


© the Tueſday following, all the Juſtices were aſsembled 
at the Lord Keepers houſe, to be conferred withall, whether 
it ſtood with Law, or was convenient to grant an Habeas corpus to 
the Warden of the Fleet, or to the Marſhal, by their Keepers or o- 
thers,to have anyPrifoner which was in execution, to appear ata day 
certain the next Term in Court; & under colour thereof, That the 
ſaid Priſoner ſhould go at large with his Keeper, in the Vacation or 
Term time, and return to Priſon at the time appointed. And all the 
Juſtices and Barons agreed, That it was not allowable or juſtifiable 
in Law: But the Warden and Marfhal have only a congenient time 
to bring the Priſoner accordingly in Court, and to caffy him back 
again toPriſon:And if they ſuffer him to go at large any longer time 
than is convenient, (And the Law ſhall adjudge what is convenient) 
it is an eſcape in him. And the Lord Keeper and all the Judges a- 
greed, That they would not grant any Habeas corpus returnable 
for a longer day, than the neceſſity of the caſe required; and not o- 
therwiſe than ſtands with Law, as in Debt, Treſpaſs, and other Ati» 
ons, Where Bail is to be put in, to anſwer to ſuits. And they admo- 
niſhed the Warden of the Fleet, That under colour of ſuch Writs, 
he ſhould not ſuffer Priſoners to go at large, upon peril to be charged 
with eſcapes. | | E 


Sir John Iſham ver ſus York, 

A Ction upon the Caſe for words, Whereas the Plaintiff is and 
hath bien Juſtice of the Peace of the County of Nozth-hamp- 

ton fo2 ten years, That the Defendant, to ſcandalize him in his 
place, and to cauſe him to be amoved out of Commiſſion, ſpake 
theſe woꝛds, I have been often with Sir John Iſham for Juſtice, but 
could never get any at his hand, but injuſtice. After verdict, upon 
not Guilty pleaded , and found fo2 the Plaintiff, it was moved in 
areſt of Judgement, That theſe wozds be not actionable; Foz it is 
not laid that he offered him injuſtice in bis office of Juſtice, oꝛ that 
be complained unto him foz Juſtice, as Juffice of the Peace, and 
be denyed it : But generally, That he could not have Juſtice : And 
it might be, that he complatned unto him fo2 matters betwixt 
party and party, fo pꝛivate offences, wherein he could not have 


_redzeſs, as from a Juſtice of Peace. Afterwards at another day 


Serjeant Crew, of Council with the Paintiff ſhewed, That the 
Plaintiff declaring that be was a Juſtice of Peace, and that the 


Defendant intending to ſcandalize him in his place , and , — 
im 


in Commun Banco, apud Reading. 1g 
him to be removed, had ſpoken, &c. And being found guilty thereof, 
it muſt be intended thoſe woꝛds were ſpoken npon that occaſion, & f 
of him as a Juſtice of Peace, and not of him as a pꝛivate perſon, oꝛ 

fo2 any pꝛivate occaſion;and compared it to the caſe of Beecbley and 

Steukley, Coke. 4. Rep. fol, 16. a. And of the ſame opinion was all x. 275. 

the Court, and thereupon Judgment was given fo2 th: Plaintiff, . , 37 


Smith Yerſas Craſhaw, Ward, and Ford, in the Kings Bench. 


He Plaintiff bzought an Act. on upon the Caſe againft the . . 

now Defendants, Fo2 that they had faſly accuſed him of 1.4“. 112. 
Treaſon , at O. in the County of Nozthfolke , and had cauſed 3; #93: 
bim at the ſaid Town to be appzchenved by the Coniable, and 224% 21 
bꝛought befoze a Juſtice of Peace, who committed dim to Moz⸗ co. 9.55. 6. 
wich-Caſtle, and that at the Affizes there, they faifly and mali⸗ 
cioufly had exhibited a Bill of Jnvictment of Treaſon, befoze the 
Juſtices of Afſize, and faifly and maliciouſly affirmed it to be +: 
true; By reaſon whereof he was detained in Norwich-pziſon , 
untill diſcharged by Pꝛoclamation. Upon: Nor Guilty pleaded 
and Uerdict fo2 the Plaintiff, tn Michaclmas Term Anno 20. 2]. 13. #- 
— Regis, it was moved in the Kings-Bench in arreſt of 
Judgement upon ereceptions then ſhewn, and Judgment there- 
upon, Quod Querens nihil capiat &c. And it was nom there reviven 
again by a new Action upon the Caſe, in nature of a Conſpiracp, 
as fo2merly. And the Defendants pleaded ſpectal matter of ex⸗ 
cuſe, and Travers the malicious accuſation, which was found 
againſt them, and two hundzed fozty pounds dammages given. 
And it was moved in arreſt ol Judgement, That this Action lies 
not, becauſe there never was any p2ecedent len that any (ſuch . 112. 3. 
Action oꝛ TU2it of Conſpiracy fo2 ſuch cauſe; was bꝛought, no2 is it 2 c. 358. 
ever mentioned in any of our books, ( fo2 the miſchief which might 
enſue to the State, ik men ſhould be deterred from diſcovering 
Treaſons. ) But all the Juſtices, after divers motions in ſeveral 
Terms, # long conſideration of. this Caſe( being the firſt pꝛecedent 
which can be ſhewn ) reſolved, That the Action well lies, fo2 it be- . Co. 9. 55-55 
ing alleadged to he falſly and maliciouliy, and by Conſpiracy exhi- * <*: 355% 
bited, and the Defendants by the Merdict found to have faſly and 
malicioufly erhibited it, Jt is not reaſon ft ſhould be diſpuniſh ible ; 
fo? then no perſon would be ſafe, if ſuch pꝛactices ſhould be ſuffer- 
ed, and the parties endangered thereby ſhould have no remedy, and 
therefoze they adjudged it foꝛ the Plaintiff: Note, the Statute and 33: C. 1. 
the wit of Conſpiracy do not in particular mention fo2 what 
cauſe,but generally declare If any falſly and maliciouſly conſpire to 
procure any to be Indicted, And here in this Caſe, it being ſet 
fozth, That they kalſly and malciouſly accuſed him of Treaſon, 
where they knew it to be falſe, and falſly and malicioully had con⸗ 
ſpired to cauſe him to be Indicted, and kalſly and maliciouſly exhi⸗ 
pited an Indictment, and had ſworn the matter thereof to oe true, 

„ whereas 


f 


— 
* 


Termino Michaglis, anno primo Caroli Regis, 


8. 
V. 3. cr. 638. 
V. poſt. 37. 


Poſt. 47 


whereas it was kalte, and they knew it to be falſe, And it is tra- 
verſep, That they did not falfly and malicioulſly accuſe him, and 


- exhibit the Indictment, which alſo is found againſt the Delen⸗ 


Ddants((o the ſubſtance of tbe Declaration is found againſt them.) 
It is good cauſe of Action, and the Defendants are not to be ex⸗ 


- Cuſed of ſuch falſities, noz the Law will not ſuffer the Defendants 


to go unpunithed ; wherefoze, by the opinion of all the Juſtices 
in the Kings Bench ( who delivered their opinions ſeriatim, viz, 
Sir Randolph Crew Chief-Jufkice ., Dodderidg , Jones, and 


| Whitlock) It was adjudged for the Plaintiff, 


Greens Caſe. 


} ; 
Reen Maped a p2ohibition ts the Eccleſiaſtical Court at Sa- 
lisbury, becauſe his CUite ſued him there to be ſeparated from 
bim, propter ſevitiam. And ſentence was there given fo2 the Yuſ- 
band againſt the TUife ; and be enfozced to pap all the coſts fox 
bis TUife: Afterward ſhe appealed; and becauſe the Husband 
wauld not anſwer the Appeal againſt himſelf , and pay fo2 the 


- tranſmitting of the Recozd, he was therefoze excommunicated ; 


and now-p2ayed a pzohibitton. The Court conceived the caſe to be 
very hard, that he ſhould be enfozced to ſpend his Money againſt 
himſeif. But becauſe it was alledged, That the courfe was ſo in 
the Spiritual Court, they would avviſe untill the next Term; 
and oꝛdered to ſtay their pzociedings in the mean time. 


Cook verſus Younger. 


Ction upon the Caſe. TUhereas the office of the under-Stew- 
ardſhip of the Courts ofthe Manoꝛ of Keyſham,and other the 
Manoꝛs of the [Biſhop of Glouceſter , was anciently an office 
grantable foꝛ term of life, with the fee ofthrie pound ſir ſhillings 
and eight pences by the year; And whereas a foꝛmer Biſhopof 
Glouceſter had granted to the Plaintiff the ſaid Office for Life, 
with the fee of thrix pounds fir ſhillings eight pence , payable 
annually at the two feaſts of the year, viz. at the Annunciatlon ot 
the virgin Mary, and at Saint Michael the Arch-Angel, iſſuing 
aut of the ſat Manoꝛs. And that the ſaid Biſhop dyed, And that 
the Plaintiff was. ready to keep the Courts of the now Biſhop ; 
But the Delendant pzetending a grant made unto him krom the 
ſaid Biſhops ſucceſſoꝛs, diſturbed him from keeping o them. Afcer 
Not Guilty pleaded and found foꝛ the Pla intiſt, It was moved in 
arreſt of Judgement, That this Grant was void, to bind the ſuc⸗ 
ceſlo2 of the Biſhop, Firſt, becauſe ths p2eſcription is, That the 
ſaid Office is grantable with a Fi of three pound fir ſhillings 
eight pence by the year, and here the payment is appointed to be 
at two feaſts of the pear. and ſo not warranted by theStatute.Se- 
condly, becauſe the pꝛeſcription is, That the Office is OED 
| 02 
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for Life, und he doth not ſhew fo2 whole life; and it thay be foꝛ the 


life of the Biſhop, who was Gzantoz: But nont of thefe ercepti- 

ons were aliowed. Aud to confirm their opimons, the Caſe of the 

Dean and Chapter of Tlozceſter in Cok.6 Rep. fol. 37. 38. a. was 
vouched, That the days of payment are not material where no bolt. 283. 
lels than the ancient rent is relerved yeatly; and that the pꝛelcri : 
tion being to grant foꝛ tife, fall be intended to be fo? the lite of the 
Gant. Thirdly, it was obſectev, That here wur u Mil ⸗ttiall, 


"the diſturbance being alledged to be in the Court at Key ſham, @ fo 
in gthet Manos Where no Utlls are, and the Trpat being per vi- 


cinetum ot the Manoꝛs, whereas it ought to be of the Mills where⸗ 
in the Panoꝛs are; it thetefoze was not good, no ap der by the 1:c. cap. 23. 
Statute ot 2 Jacob. But the Court held, That in regard lome v. 312.162. 


ok the fain Manozs are alleadged to be within thole vills, and the 170. Co. 


Litt. 12 fl. b. 


venue being of the Yano?s, It ſhall de good by the Statute, al- Co ib. 14. b 


though it were of fewer oz mote plates then it ought ko be. And 


therekoꝛe Judgment was given fox the Plaintiff, = 
21:4 Bryan verſus Wetherhead , Trin. 20: Jac. Rot, G02. 


| was found, That John Bryan being ſeized in Fee of a Tene- 
ment, called Keyſhams, in Alesbury, (being Copy⸗hold ot the Ma⸗ 
no2 of Alesbury, whereof Sir John Packington was Lozd) erected 
a building by Jncroachment upon fix foot of the waſte of the ſain 

anoꝛ, and adjoyned it to the Shop of the laid houſe, Afterwards 
Sit John Packington, in anno 33. Reginæ Elizabeth, by Jndenture 
demiled to the ſaid John Bryan, the ſaid fix foot of waſte, fo built up- 
on, and adioyning to the ſaid Ky ſhams, foꝛ an hundzed years; who, 
in anno primo Jacobi Regis, ſurtendzed the ſaid Tetiement called 
Keyſhams. to the uſe of Mary Bryan and her Heirs. And, in anno 
quinto Regis Facobi; afligned all his term in the ſaid ſir foot of 
waſte ſo built upon, to the ſatd Mary Bryan, oha, in anno 19. Jacobs, 
by Indenture let and demiled to William Wetflerhead the ſaid 
Tenement called Key ſhams, cum pertinentiis, habendum fo 70. 
years, Tho aſſigned all his eſtate to the Dekendant. And after- 
ward, in the faid 19. year of King James, the (aid Mary dyed inteſt⸗ 
ute. And Admiiniffration was committed to the ſaid Bryan; who en- 
tered upon the fatd ſir foot'of waſte ſo built upon. And whether dp 
theſe woꝛds, the Meſſuage called Keyſhams,cum appertinentiis, this 
parcell of the ſhop, built as afozeſaid and annexed tothe other ſhop, : 
thould pals oz no, was the queſtton; And it was reſolved by all! 
the Court, That it paſſed not: Foz being but a new purpreſiare, Poſt. 57.8. 
and added to the ſhop of the tenement in Anno 33 Elizabethæ, and **: 
not being found that it bad bien ufed altogether with the houſe, :? 
reputed 02 accepted as parcel thereof, ex vi termini, nothing paſſed 
but what was parcel of the houſe from the time, &c. And the ver- 
ditt hath found, That it was not 1 as parcel of the = 
om 
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Dy. 306. 


. viſe Hobart conceived peradventure it might paſs. 
ment was given fo2 the Plaintiff, 


from any time after the purchaſe, and therefoze it ſhall not paſs by 


the wozds cum petinentiis, eſpecially in a Deed; But in a De⸗ 
And judge⸗ 


Pon the thirteenth day of November, this Term, Sir Robert 
4 Heath Attorney General came into Court, and brought with 
him a Commiſſion under the great Sal directed to the Lord Keper. 
Lord Treaſurer, Chancellor of the Exchequer , {he Juſtice of both 
Benches and Barons of the Exchequer; the Kings and Jalicitor, 
commanding them & all Juſtices of Peace 1n their limits, That they 
ſhould put in execution all the Laws againſt Recuſants', according 
to the Petiticn of the Commons in the laſt Parliament, and the 
Kings gracious pleaſure thereto ſignified; and further declared his 
pleaſure, That all ſumms of money collected upon Efireats,ſhould 
be imployed to the maintenance of his Ordnance, his Forts and 
places of defence: and if any fhould remain, it ſhould be imployed 
for the ſuppport of his Navy, & ſhould not be put into his public 
Treaſury, but by it ſelf, and for thoſe purpoſes;and that all Leaſes of 
Recuſants lands, or to their uſes, ſhould preſently be called in, as 
far as by the Law they may be; and that none ſhall make ſuit to 
have them for recompence of any ſervice or other uſes, but ſhould 
be only imployed to the uſes aforeſaid. 


Sir Francis Vincent verſu Leſney. 


r „ that the Defendant Accipitrem ipſius Frapciſci 
percuſſit with bis ſtaff , upon which ſtroak the Hawk dyed. 
The Defendant pleaded Not Guilty, and it was found foz the 
Plaintiff, and damages aſſefſed to ſix pounds; and now moved 
in arreſt of Judgement, That the Declaration was not good, be- 
cauſe he doth not ſhew what kind of Hawk ſhe was, as Goſhawk, 
Lawner, ac. Foz Accipiter is the genus, and in the Declaration be 
ought to ſhew the Specis thereof: And it is bere too incertain, and 
compared it to Platers Caſe, Coke 5. Rep, fol. 34. quare clauſum 
fregit & piſces cæpit, & c. where the Declaration was ill, becauſe 
he ſhewed not their number and kind, as Carps, Tenches, &c. ſed 
non allocatur;Foz heie declaring Quod Accipitrem ipſius Franciſci, 
&c. being but one, is ſufficient, and not like to Platers Caſe; which 
was altogether incertain: And this Cale is the ſtronger, becauſe it 
is after verdict, which hath found hin guilty of killing of the Plain 


kn tiffs Hawk. Secondly, it was alledged , That the Declaration 


was not good, becaule it is ſaid Accipitrem ipſius Franciſci, and he 
doth not ſhew that ſhe was reclaimed, fo2 an Pawk is fer nature, 
and if not reclaimed, the Plaintiff cannot have any pꝛoperty in her, 
no2 can the be ſaid to be ipſius Franciſci: And to confirm this Spen- 
cers caſe in 14. Elizab. in the Lord Dyers Reports was cited: But 
theCourt held the Declaration to be good enough, being in — 
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of Treſpaſs foz ſiriking and killing, &c, which he only may have 3 Cr.288, 


who hath the poſſeſſion, And it differs from the laid Fines and 
Spencers Caſe; ,fo2 there it mas an; Action of over and Conver- 


ſion; which lyes not but of an 0 reclaimed, and which may be 2 cr. 262. Poſt 


known by her Uervells, Bells. me ot | 
notice can be taken of her owner. TWhereupon it was adjudged fo2 


the Plaintiff, | 
Andrew Farrer verſus Edward Engliſh. 


Sſumpſit. The Plaintiff declares, Tlhereas in conſidera- 
tion he was content, and would accept the ſumm of twelve 
Pounds and ten ſhillings of the Defendant, in diſcharge of all 
Reckonings and Accompt betwirt the Plaintiff, and one Tho- 
mas Engliſh, the Oefendants Bꝛother; (who was then out of 
the County of Nozthoflk ; ) and would Seal and deliver a ge- 
neral Acquittauce.to;the ule ot the laid Thomas, as'he ſhould be 
required. That the Defendant aſſumed and pzomiſed to the 
Plaintiff, he would pꝛacure the ſato Thomas Engliſh, when he re⸗ 
tururned into Noztbfolk.to Foal deliver a general Acquittance 
to the Plaintiff. And he alledges in facto, that he accepted the 
ſaid: 12. li, 10. f. In ſatisfaction of all reckonings ; And that 
primo Mali, anno 12. Jacob. gt Norwich, he. Sealed and delivered 
a general acquittance. to Edward Smith, 0 the uſe of the lald 
Thomas Engliſh; And that upan the ſaw. ken day of May anno 2r, 
Jacobi, the ſaid Thomas Engliſh returned into--Nozthfalk ; And 
that the Dekendant „ licet requiſitus by the Plaintiff, the ſain 
firſt day of May, hath not pꝛucured the atozeſaiv Thomas Engliſh 
to make a general acquittance , Sed hoc facere penitus recuſavit. 
The Defendant pleaded Non Aſſumpſit, and found oz. the Plain- 
tiff, And now Athoe Derjeant moved in arreſt af Judgement. 
Firlt, becauſe there is not any ſufficient conſideration wohp Edward 
Engliſh ſhould pay, oꝛ the other ſhould. accept the,ſaid.twelve.pound 
ten ſhillings in ſatisfaction , and ſhould make that pꝛamiſe. Sed 
non allocagur, fo2 he paying, and the other accepting, is ſufficient. 


Secondiy,. beauſe the conſideration is not. ſufficiently alleged to 


be perfouyed on the part ok the Plaintiff, being erecutoyie: Foz 


he allevgeth that he delivered a general Acquittauce; but ſhews 


F . 4 g 4 


not ary, whereby. it map 7 1 5 to the Court to be a fucficient 
Acquittance. Thirdlp, hecaule it was afledged 17 8 ſelibered 
to Edward Smith, ta the uſe of Fe lald Thems Eogi4 Abo ig a 
ſtranger, and peradventure could not, 02 77 d nat, deliver it to 
Thomas Engliſh; ànd it was the intent 70 ; PATE 16 

it deltvered to the patty himfelk, or to Edward 11 
party to the pꝛamiſe. And {02 thele two laſt reaſons I 


whowa 
(o, That 


7 
þ 


the Declaration was not good: But the L,0zp Hobert, 


arvie and 


92 by ſome other mark, whereby 25544 . | 


12. 


ts: habe 43 


Yelverton conceived. the Declaration to be well enough: Foz, the pon. „ 
pꝛomile being general, To * and Deliver a general, Acquit- 2. Cr. 350. 
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tance to the uſe of the faid Thomas Engliſh is ſuffictent, without al⸗ 


edging, That he deliverev a general Acquittance, accozving to the 


woꝛds of the pzomile; and the wozds being, Thar he ſhall deliver to 
the uſe, &c. And he alledging. That he delivered to Edward Smith, 
to the uſe, &c. is alſo good enough eſpecially after Uervice upon Non 
Aſſumpſit, wherein be denyed the pꝛomiſe, but not the perfozmance 
of the conſideration. But the Loꝛd Hobert ſaid, Jf he had demur⸗ 
red upon the Declaration, becauſe he did not ſhew the ſaid Acquit- 
tance, it migbt peradventure habe been otherwiſe. And it was 
adjudged fo2 the Plaintiff, 


Whyte verſus Ryfden 


Ction upon the Caſe. Thhereas the Plaintiff, at London, ſuch 

a day and year, accommodaſſet to the Defendant a Gelding, 

ad equitandum ab London uſque Civitatem Exoniæ, & ibidem falvo 
redeliberandum to the Plaintiff; That the Defendant, intending 
to deceive the Plaintiff, rid upon the ſald Gelding from London 
unto Exon, and from Exon unto London ; and, by that riding, fo 
much abſued- the ſaid Yoaſe , that he became of little value; And 
notwithſtanding the Plaintiff, at Exon, ſuch a day and year, re- 
quired of him the redelivery of his ſald Gelding, he then refuſed, a 
pet reluſeth to deliver him; And the ſame dap, at Exon afo2cſatd, 
converted the laid Gelding to his own pꝛoper uſe, to his damage 
of twenty pounds. The Defendant pleaded Not Guilty, 4 found 


- agatnff him, and damages ten pounds. And it was now moved in 


arreſt of Judgement, by Richardſon Derjeant, That this Declara⸗ 
tion was not good, to joyn together in one Action, the non⸗delivery 


ok the Yozſe,accozding to the contract at Exon, and the converſion 


to his own uſe, and the miſufing him in the Journey, which are all 


ſeveral cauſes of Actions. Allo it appeareth that here was not a 


good trial, becaſe the bargain was at London, and the Torr was 
alleged in riding back to London, and the /s/cr in the journey , 
and the trial ought to have been at London, where the beginning 
of the contract was, and not at Exon, where the converſion was 


alledged. Allo intire damages being given ſoz all theſe Torte, 


( whereas the ſole cauſe of the Action was, Foz that the Gelding 
was not redelivered to him, it is not good. But all the Court deli- 
vered their opinions ſcriatim,That the tryal was good, # the dama⸗ 
ges welt afſeſed; Firſt, becauſe the pzincipal Tor? was, the not delt- 
vering upon requeſt, at Exon, accoꝛding to the contract. And then, 
when he denyed the redelivery, and alter converter him to his own 
uſe, the Plaintiff may well have an Action foz both, and together. 
And although peradventure the Defendant-might have demurred 


(as the Loꝛd Hobert conceived) fo2 the doubleneſs of the Declara- 


tion; yet when be demurred not to it, but pleaded Not Guilty ofthe 
pꝛemiſes, and is found guilty, that makes the Declaration good: 
and there is not any cauſe to ſtap the Plaintiffs Judgement. — 
condiy 
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condly, The tryal is good de vicinetode Exon, becauſe the Tort is co d. nb, 
ſuppoſed to be done there, and not at London. And Thirdly. the 188-2.Cr.15.. 


intire damages are well afleſfed foz the 7o#/s alledged inthe De⸗ 
claration: Whereupon it was adjudged fo? the Plaintiff. Vide 
Coke 7. Rep. fol. 1. Bulmers Caſe, 1: 


* Caſtle verſus Hobbs, Trin. 21. Jacobi, Rot. 282). 


EA firmæ ko lands in Donnington, upon Not Guilty 
pleaded, a ſpecial Mer dict was found, That William Read 
being Copy-holder foꝛ life of certain Lands, partell ot the Manoꝛ 
of Donnington, paping 15. 8. per annum, to the Lozd of the Ma⸗ 
noz;and that King Henry the eighth being ſetzed in fee of this Ma- 
no}, anno tricefſimo quinto Regni ſui, fo2 the fumm of 854. li. 
granted by his letters patents to Richard Andrews and Peter Tem: 
ple, to them and their Yeirs, inter alia omnia Meſſuagia, Terras, 
Tenementa, redditus; reverſiones, ſervitia, & Hereditamenta ſua, in 
Donington ſubſcripta (viz. totum illum annualem redditum quin- 


decem ſolidorum & alia ſervitia exeuntia de terris, Willielmi Read; 


( & lic diverſos alios redditus de Copyholders.) Ac totum illud Meſ- 
ſuagiumꝭsſex virgaras terre, in Donington, in tenura. J. D. habend- 
um &ctenendum omnia prædicta Meſſuagia, Terras, Tenementa. red- 
ditus, reverſiones, ſervitia & heteditamenta, in Donington prædict. 
to the ſaid Richard Andrews and Peter Temple and their Heirs; 
And whether the ſaid Patent was a good Patent to convey the fald 
Lands in the tenure of William Read, as alozeſaid, they pzayed 
the diſcretion of the Court. And if it was a good Patent, they 


found fo2 the Defendant; and if not, thep found fog the Plaintiff, - 


And thereupon, Jt was argued by Bridgeman fo2 the Plaintiff, and 
by Crew fo) the Defendant. And Bridgeman ſhewed, That it can- 
not be a good Patent to convey thoſe Lands to Andrews and Tem- 
ple, becauſe nothing is granted but the Rent of 15.8. and the Ser 
vices of William Read, whereby is intended oniy the Rents and 
Services, which are due from him, as a Frieholder, and there is 
not any mention of Lands to be granted, oz that it is Copyhold, 
and it ſhall not be ſaid to be a paſſing of the Freehold of theCopthoi- 


der. And thersfoze the King being decieved in his Gzant, nothing 


paſſed from him, and ſo the Gꝛant void. But Serjeant Thomas 
Crew ſhewed, That this Patent was to paſs the Kent of the 
Copiholder, and Freehold of the Copiholder in Fee, otherwtſe 
the Patent ſhould be conſtrued void, wherein theſe wozds of the 
Kings Gant are particularized,(viz.) Totum illud Meſſuagium, & 
ſex virgatas terræ, Habendum Meſſuagium, Terras, &c. TUbich im- 
1 is no miſpꝛiſion in the Patent: Foꝛ thereby a Meſſuage 
S granted, which cannot be, unleſs the Copyhold ſhould paſs; 
CWherefoze he conceived, Jt ſhall paſs by conſtruction. And he mo- 
ved, That if the Patent were void, pet the Plain:1ff could not have 
judgment. Foz it is found, That King H-ory the eighth was 
eized 


15. 


22 Termino Michaclis, anno primo Car, Reg. 


9 


are again in the Crown; and no titie being found koꝛ the Plaintiff, 
1 he cannot have any judgment: But all the Court conceived; It 
610 was a vold Patent, to convey the land ol theCopybalder to Andrews 
I and Temple. Fo? firſt there is not any and granted, but the ren 
1 006 Co. 2. 16. b. & ſervites of William Read, which is intended frerhold: And ther 
being none ſuch, the grant is meerly void. And foz the ſecond point, 


were a good Patent, Chen koꝛ the Detendant; ic otherwiſe, the 
found fo2 the Plaintiſt. It is intended, That there is a ſufficient 
title found fp2 the Plaintiff, unleſs;by this Patent it be defeated 
and avoided. So that ik the Jury be ſatisfied, that the Plaintiff 
hath any good right by any other manner of title The Court ought 
2 Cr. 9. not to doubt thereof. As it is reſolved in Goodales Cuſe in the Lord 
1 Coke 5, Rep, fol. 97. And it was adjudged fo2 the Plaintiff. 


Smith verſus Trinder, & alios. 


lands in Water Eaton, upon ebidence to the Jury at the Barr, 
upon Not Guilty pleaded; the caſe was, That Francis Earl of Berk 
ſhire purchaſed the land in queſtion, to him and his wife, and their 


heirs. in anno 41. Elizab, Reginæ. Afterward, in anno decimo ſexto 


this land to Sir Lawrence Tanfield, late Chief Baron of the Exche · 
quer, foꝛ thꝛieſcoꝛe pears, if they lived lo long rending two hundred 
& eighty pounds yearly rent, at the tiuo uſual feaſts, during the 
term: Franeis dies. Whether this leaſe ſhall bind the Counteſs by 
the Statute of 32. Hen. 8. cap. 28. was the queſtion, becaſe ſhe was 
not made a party to the Indenture. And Tel verton, Harvey & my 
ſelf, upon the firſt motion and peruſal of the Statute conceived, Jt 
ſhould bind the Counteſs.Foz the body of the Act is, That all Leaſes 
made of Land, which the Husband is ſeiſed of, in right of his Wife, 
of inheritance,or joyntly with his Wife by purchaſe,during the Co- 
verture,or before,ſhall be good & effectual: And that the Wife ſhall 
have ſuch remedy for the rent, as he that made the leaſe. But then 
the pꝛoviſo is, That ſuch leaſe ſhall be made of ſuch Land, whereof 
the Inheritance is in the Wife by Indenture, in his and his Wives 
name, & that ſhe ſhall ſeal, & that the Reſervation ſhall be to him & 
his Wife, & to the Heirs of the Wife. And that clauſe ſhall extend to 
Lands of Intail of the Wives;joyntlyby-parchaſe during the Co⸗ 
verture: Foz cleerly by the body of the Act, It is a good Leaſe, and 
not within the Proviſo: Becauſe it is not the ſole' Inheritance ot 
co. ib 8.2. a. the TUives; And the Proviſo extends anly thereto; And it is out of 
| the woꝛds and intent of the Proviſo: Foz the appointment thereby 
is, That the reſervation ſhall be to them, a the Heirs ol the Mike. 
which is not intended of a joynt eſtate; But the reſervation ſhould 
be to both their Heirs. Do out of the intent 4 woꝛds of the Proviſo. 


They all conceived, Fo2 as much as the Jury hath kound, That if it 


/ 


15. E hindi Firmæ, of a leaſe by Elizab. Counteſs of Berkſhire ot E 


Jacobi Regis, Francis Earl of Benkſhire( without his wife Ylets - 


But | 


ſeized in fie, and made that Patent; which ik void, then the lands | © 
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But the Lord Hobert doubted thereof, wherefoze it was directed 


to have it found ſpecially ; Then upon the evidence it appeared, 
that anciently it was tn Leale, and occupied by two Tenants; the 
one paid ſixty pounds, and the other an hundred and eighty pounds, 
and ſa foꝛ both two hundred and forty pounds yearly rent only ; 
and now they are joyned in one Leale, and two hundred and eighty 
pounds peariy reſerved. which ts moze by forty pounds a year thin 
both the Leaſes were. befoze. And whether this be a gosd Leaſe 
within the Statute, &c. whereupon a ſpecial verdict was found 
at the barr fo2 both points, and afterwards, it was ended by ar⸗ 
bitriment. 3 os 


Hodgkinſonne verſus Whood, Trin. 19. Jacob. Rot. $96. 
que commence Trin. 19. Jac.2.Cr. 690. 


— 


in the County of Salop, upon Not Guilty pleaded, a ſpecial 
ver dict was found, That Thomas Rogers was ſeiſed of that land 
in Fee, holden in Socage, and had iſſue by ſeveral venters, Francis 
his eldeſt Son, and William his ſecond Son, and deviſed the 
land in Queſtion to Francis his Son, fo2 lite, and after, to the uſe 
of the Yeirs Bales of his body, and foz default of ſuch iſſue, to 
rhe Peirs Males of Willam Rogers, and the Yeirs Males 
of their bodies fo: ever: And fo2 default of ſuch iſſue to the 
uſe of his own right Yeirs. And afterwards maketh a Leaſe 
fo2 thirty years to William his Son, to begin after his death, 
and dyeth without other alteration of his Mill: William enters, 
and ſurrenders his Leaſe of thirty years to Francis, who enters 
and lets that Land to the Delendant foz years yet enduring; and 
afterward Francis dyeth without iſe, William enters as Heir⸗ 
male of the body, and makes this Leaſe to the Plaintiff : And 
hereupon two queftions were made. Firſt, whether this Leaſe 
made to William ko thirty years, begin after the death of the 
Deviſog, ( lo being to begin at the lame time, that the deviſe of the 
Inheritance ſhould take effect) be a countermand and revocation 
of that deviſe totally, oꝛ only Quo ad the term, and ſhall ſtand as to 
the Inheritance. And as to that point all the Juſtices reſolved, Jt 
is not any revocation of the Inheritance, but only fo2 the term, lo: 
they both may ſtand together; and there ſhall not be any revocation 
unieſs it be erpzefſed, That the intent of the Teſtatoꝛ is changed. 
oz that they cannot ſtand together. And here it may well ſtand 
with the Inheritance ; and fo2 that point, was cited the Caſe be- 
twirt Coke and Bullock in anno ſecundo Jacobi, in the Common 
Bench, where one deviſed land to his Siſter in Fee, and afterwards 
made a Leaſe fo; ſirty years unto her of the ſame lands, to 
begin after his deceaſe, and delivers it to a Stranger, to the uſe of 
his Siſter, which Stranger did not deliver it unto her in the life of 
the Teſtato2, but afterwards, and ſhe refuſed, and claimed the Jn- 
herttance; Jt was reſolved becauſe the Deviſe and the Leaſe made 
| | ta 


Fo firmæ of a Leaſe of William Rogers fo2 lands in W. 


16. 
2 Cr. 690. 


2 Cr. 69. 
591. 


2. Cr. 49 


* Termino Michaelis, anno primo Car. Reg. 


to one and the lame perfon, beginning at the lame time, cannot 
ſtand together in one and the ſame perſon, That it mas a Wen. 
termand ot the Deviſe: But there they all agreed ( beftbes War- 
berton Juſtice ) That it the Leaſe had bien made to ayy oryer 
than the Devil, they might tand together, and the Leate Houta 
2 Cr. 49.- not have bien a tevotatton of the fol, as to the Inheritantr, bat 
only purjng the Term. Another Caſe was cited in in Mich, a n. 41. 

3 Cf. 72. c 42. Ellzab. Regin. in this Court betwixt Coward and Marſhalt, 
where one deviſed kands by bis Aitt in wztting to one of his 

youriger Sons tn fie, and äkter by another ctauſe in the fame 

Mill, deviſed the ſame lands to his Tife fo? life, renbzing an⸗ 

nually to his fai yonger Son twenty ſhilliags, It was: reſol- 

3 Cr.721: yep that both theſe veviſes may ſand, and that one is not a revo- 
1.615 Cation of the other, But Yelverton cited a Caſe, adjudged in the 
Rol. ss. Kings Bench, where one deviſeth to one in fee, and afteewards 
make a feoffment to the ule of his ile fo2 life , remainder to 

his right Heirs; fo as it is Qunſi the antient reverſion.Yet becauſe 

he departed with all the eſtate, it ſhall be a revocation of the Oevile 

in all, and ſhalt not be goon without a new publication; wherefoze 

they all reſolved, That in this Cale there is not any revocation of 

the Inheritance; and appointed there ſhould be no moze argu⸗ 

ments at the Bart as to that point. The ſecono Queſtion was, 

whether this Deviſe to Francis and to the Meirs-males of his 

body, and fo? delault of ſuch iſſue to the Yetrs Bales of the Devt- 

ſoz, and the Yeits of their bodies, and foz default of fuch 

cffue to the right Deirs of the Deviloz, be a limttation in tatte, 

co. Lit. 14 to the Yetrs Males of the body of the Deviſoz, ſo that William 
— map claim by this limitatton an eſtate in tatl as by purchaſe ; oz 
1. Rol. sar Whether it veſted in Francis only, as being Heir Male to the Devi⸗ 
Co. Lit. aa. b. ſqy, and not by purchaſe ; 92 it the Inheritante in Fle⸗ſimple veſt- 
Poſt. 354 eg in him, fo2 then his Leaſe fo2 years ts executed out of the Fi 
Hob, 10 effate, and William not claiming as right Detr , is then bound by 
that Leaſe made by Francis. And of this point was moze doubt 

conceivev , wherefoze they ozdered it ſhould be argued the next 

Term; and afterwards, in Hillary Term it was moved again, 


and adjudged fo2 the jPlaintiff, 


William Platt Affignee of Richard Platt verſus Plommer, 
Mich, 20. Jac. Rot. 1759. 


Ovenant upon Demutrer, the Caſe was, That a Copyhoder 
in fie, with the Loꝛds Licence, made a Leaſe koꝛ twenty one 
years by Jndenture, rendzing rent, wherein the Lefle covenants 
fo2 himſelf his Executoꝛs, and Aſſignes, with ſufficient Durettes, 
That he will erect a pale about ſuch a Cloſe, and lay upon the lands 
demiſed yearly fozty loads of dung, and ſuffictently repair the hou- 
ſes. Afterwards the Leſſo2 furrend2ed to the uſe of the Plaintiff 


and his Heirs, who was admitted accozdingly; and fo2 not — 
| | n 
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ming theſe Covenants, the Plaintiff, as Aſſignee, bꝛings his actt- 
on of Covenant; and whether the Aſſignee may maintain this 2- 
ction by the Common Law, oz by the Statute of 32 Hen, 8. Cap, 
34. was the Queſtion ; And upon this Declaration the Def:n- 
dant demurred: The pꝛincipal doubt was whether a Copiholder, 
who comes to his Tenement by ſurrender of the Leſſo2, be tuch an 


Poft. 44. 


' Aſſignee as may have an Action of debt oz Covenaat by the Sta⸗ co. .. 16. b. 


tute of 32 Hen. 8, Secondly, admitting he be not with in the Sta⸗ 
tute, whether by the Common Law( Covenants being made by ex- 
peſs wo2ds with the Leſflo2 his Yeirs and Aſſignes ) the Aſſign 
fo2 theſe Covenants may maintain this Action. This Caſe was 


moved by Hennage Finch fo2 the Plaintiff, and by Crawly fo2 the Poſt. 44- 


Defendant, Et adjurnatur. 


Knight verſus Harvy, Adminiſtrator of Harvy, 
Hill. 2 2. Jacobi Rot. 635 


Ebt bzought Hillary Term, anno 22 Jacobi, upon an obit- 
1 gation of eleven pound, dated viceſſimo Maii, anno viceſſimo 
Regis nunc. The Defendant imparles. And in Eaſter Term, pri- 
mo Caroli Regis, the Declaration and Plea of the Defendant was 
entred, and he declared therein upon an obligation dated 20. Maii, 
anno zo Regis nunc. Afterwards, by oꝛder of the Court the ſaid 
Declaration was amended, and made Regis Jacobi: And the 
Delendant pleaded thereunto a Judgment upon another bond of 
100. I. dated anno quarto Regis nunc; (which was miſtaßken, foꝛ it 
- ought to have bien Regis Jacobi )und that he had Rzens en ſes mai- 
nes, but only to ſatisfiz that Judgement; and thereupon the Plain⸗ 
_ tiff joyns iſſue, That the ſatd recovery was made my Fraud and 

Covine , and found fo2 the Plaintiff; and this Term the Defen- 
dant moved in arreſt of Judgement, That this plea' is repugnant 
and impoſſible, That a recovery ſhould be anno quinto Regis nunc; 


And therefoze the iſſue, jopned thereupon is no{ight, and no Judge⸗ Pont 


18. 


O. 5. 43. a. 


ment can be given in this caſe: But all the Court conceived, That ane. 5. 10. 
fo2 as much as there was a default in the Dekendants Plea , al- 55: 


though the Plaintiff had joyned iſſue thereupon, which is found 
to be falſe, and the Defendant hath not confeiſed Aſſets in his 
hands, but only fo2 that Judgment : Pet the Plaintiff having a 
good Declaration ſhall have Judgment; whereupon it was ad⸗ 
Judged foꝛ the Plaintiff. ay To | 


Sir Edward Coke Sheriff of Buckinghamſhire his Caſe, |. 


IR Edward Coke late Chief. Juſtice of the Common. Bench, & al- 
terwardsof the Kings Bench, and removed from his places, be- 
ing made Sheriff of the County of Buckingham liad a Dedimus po- 
teſtatem to take his oath annexed to a Schedule : To which he took 
exceptions, for that there were more Addit ions to the ſaid oath than 
| | D ere 


19. 


1 g 


— — — —— 


———— 
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were in the ancient oath, which is in the Regiſter, and afterwards 
confirmed and appointed by the Statute of 18. Ed. 3. e there fore 
conceived there ought not to be ſuch Additions unleſs by Parlia - 
ment. The Additions were, Firſt, That he ſhould ſeek to ſuppreſs all 
Errours and Hereſſes commonly called Lollories, and ſhould be afſi- 


ſtant to the Commuſaries and Ordinary in Church matters: Which 


part of the oath was added by reaſon of the Statute of 5. Rich. 2 & 2. 
Hen. 4. cap. 15 whereby it is appointed that the ſame ſhould be ta- 
ken by theSheirff, eſpecially for thoſe two cauſes. But he thereto cer- 
tified, That thoſe Statutes are repealed by the Statutes of primo Ed 
wards ſexti & primo Elig. & therefore ought not to be taken. The 
ſecond Addition was, That he ſhould return reaſonable iſſues where- 
to he excepted, beeauſe it is appointed by the Statute, & penalties 
impoſed for not performing it; & it ought not to be upon oath. The 
third Addition was, That he ſhould return all Furies of the neareſt 
and ſufficienteſt perſons, whereto he excepted, becauſe that part of 
the Oath is not appointed by any Statute; and it is againſt common 
practice, that he himſelf ſhould return Juries , it being commonly 
done by the Under-Sheriff, who is alſo appointed by the Statute to 
be ſworn. The fourth Addition was, That he ſhould cauſe the Statute 
of Minton, & the Statutes againſt Rogues & Vagabonad' to be put in 
execution,whereto he excepted,becauſe the Statute of Winton is al- 
tered, & the Statutes agsinitRogues & Vagabonds are appointed to 
be executed by the Jultices of the Peace, & not by the Sheriff. Upon 
theſe Exceptions the Lord Keeper aſſembled allthe Juſtices, to con- 
fer with them about the ſa me. And as touching the firſt point they 
conceived it was fit to be omitted out of the Oath, becauſe it is ap- 
pointed byStatutes which are repealed, & were intended againſt the 
Religion now profeſſed& eſtabliſhed, which before was condemned 
for Hereſie, & is now held for the true Religion. For the ſecond Ad- 
dition they conceived it convenient,&for the ſervice of the King & 
Subjects, & the greater part of them were of opinion; That anOath 
in this, &the other points, may be well injoyned by the King &order 
of State without Parliament; & it may be well impoſed upon the 
Sheriff to take, being for publique benefit & execution of the Laws. 
For the third Addition, it is not ſo ſtrictly to be intended, That he 
himſelf ſhould return Juries, but it ought to be intended according 
to the conſtruction of Law, That he himſelf by himſelf, or ;Under- 
Sheriff, ſnould return Juries, which is a ſufficient perſormance; for 
the Law ſaith Qt per alium facit, per ſeipſum facit. For the fourth 
Addition, it reſts upon the former reaſons, That this Oath being 
appointed and continued divers years by direction of the State, 
although without the expreſs authority of any Statute Law, yet 
may he well be continued for the publick benefit, in repreſſing ſuch 
perſons: And although authority be given to the Juſtices of the 
peace to put thoſe Statutes in execution, yet it doth not take away 
the Sheriffs right, who is the publick Conſervator: And ſo they deli- 
vered their opinions to the Lord Keeper at his houſe at Reading. 
| Memorandum, 
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Emorandum; That the laſt of this Term, there came a 20. 
| Writ ſtom the King to the Juſtices of the Common Bench, 
commanding the Court to be adjourned from Reading to Weſtmiu- Ante. 13. 


fer in the County of Midd, and that all Pleas and Proceeding 


ſhould be adjourned to Weftminſter, to be held there the day of 
Octabis Hillarii;( And like Writs were directed to the Juſtices of 

the Kings Bench and Berons of the Exchequer ) and it was openly 
read there, and then the adjourment made accordingly of all Pleas, Aute. 13. 


&c, unto Weſtminſter, &c. 
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Termino Hillarii, anno primo Caroli Regis, 


in Communi Banco. 


Emorandum, That in this Vacation Sir Henry Hobert Knight 

1. and Baronet, Chief - Juſtice of the Common- Bench, dyed at 

his houſe in Blyc&/:ng.in the County of Nor ff. being a moſt learned 
prudent, grave and religious Judge. | 


Sir Richard Udall verſus William Tindall, Vicar of Alton, 
Hillaru 22. Jacobi Rot. 733. 


; Reſpaſs, Foz taking two loads of TUoad, upon Not Guilty 

Hutt, 77. pleaded,a ſpecial Uerdict was found, That if TUoad be Minu- 
Berl. 159 tæ Decime, then the Jury found that the Defendant is not guilty; 
Tf it be not Minutæ Decimæ, then they find fox the Plaintiff; and 

it was argued by Henden Serjeant fo2 the Plaintiff, and by Bridge⸗ 

man fo2 the Defendant; and on the behalf of the Plaintiff it was 

ſaid, That in as much as it is ſo found, without moze circumſtan⸗ 

tes, it ſhall not be intended to be Minutz Decimæ, foꝛ it may be that 

a great quantity of load may be ſown, and the greateſt part of 

the commodity of the Pariſh may conſiſt in TWoad,and then it can- 

not be reputed Minutz Decimæ; fo2 although in their own nature 

they be Mintuz, yet they nom become Majores, if the greateſt part 

of the p2ofits of the Pariſh conſiſts therein. Foz Minutz Decimæ 

are pꝛoperly intended ſuch, which are but of ſmall conſideration in 

à Pariſh, as herbs in a Garden, and ſuch like; Therefoze he ſaid 

that Toad ſown in the field is not Minutz Decimæ: And that in 

tertio Jacobi upon a ſpectal Uerdict in Eſſex betwiyt Hertman and 

Boxley, it was reſolved, That Tythe of Welde ( which is a kind. 

of graſs growing amongſt other grain, and commonly ſown there» | 

with) were not Minutæ Decimæ. But Bridgeman fo2 the Defen- 

dant vouched the Dean and Chapter of Norwich's Caſe, Paſchæ 

3 Elizab, where it was adjudged upon a ſpecial Uerdict, That 

2 Cr. 46. the Tythes of tozty acres of land planted with Saffron, apper- 
oor 909, talned to the Uicar and not to the Parſon. But Henden anſwer- 
ed, That was not becauſe they were Minutz Decimæ; but fo2 that 

upon the Endowment found, the Allegation was that the Parſon 

ſhould have Tythe of Com and Yay only: But Yelverton ſaid 

That was not the reaſon, but becauſe they were accounted as Mi- 
nutæ Decimz, and appertained tothe Uicar: And all the Juſtices 
reſolved, That Toad growing in nature of an Herb, the Tythe 
thereof ought to be reputed oz Minute Decimæ, and Judgment 
was given foz the Defendont, 


Mary 
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5 Mary Peacock, Executrix of Richard Peacock, verſus Steere. 
Aviſhment de Gard, The Plaintiff declares, That one John ,, 52 
steere, held ſuch land of the Teſtatoz by Knights ſervice, © © 

and dyed, his Heir within age; and that the Teſfato2 ſeized the 
ſaid CUard and died thereof poſſeſſed, and afterwards the Defen- - 
dant raviſhed him, The Jfſue being upon the Tenure, was found | 

| fo2 the Defendant , and the queſtion was, upon the Statute of 

it quarto Jacobi Regis capite tertio, TUhether the Plaintiff ſhall pay 

d any coſts? becauſe ſhe counts, That the bzings her Action upon 
her own poſſefſion, And Hutton, Harvy and my ſelf held, That poſt 219. 
the Defenvant ſhall not have coſts; But Lelverton, è contra: vide 2 Cr. 222.361 
Mich, duodecimo Jacobi, betwixt Goldſmith and the Lady Platt, & } cr. 4 
Mich, tertio Jacobi, betwixt Havers and Dacre, And Mich, 38, 
39, Eliz, beitwixt Fetherſton and Allybard. 
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Termino Paſchæ, anno ſecundo Caroli Regis, 


in Communi Banco. 


Crumpe verſus Barne. 


Ction for words, TUbertas the Plaititiff was 
.a Citizen of Glouceſter, and fo had bien fo2 
twelve years, a uſed all that time the trade 
of a Shoomaker, That the Defendant to 
delame him ſpake theſe woꝛds of him; He is a 
= . Bankrupt Rogue. After verdict upon Not 


. 
2 = Þ pn . 
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E = = Guilty pleaded and found fo2 the Plaintiff, 
It was moved tn arreſt of Judgment, That theſe wozds were not 
actionable; Foz, Bankrupt is not ſpoken indefinitely, noꝛ abſolutely 
by it ſelf, but as an adjective to Rogue; ſo the wozds ate extenuated. 
Alſo a Shoomaker is not ſuch a perſon as map have an action fo2 
theſe woꝛds, no moze than a labourer o2 huſ⸗bandman: fo2 he doth 


not live upon buying 4 ſelliſſg. vd , is manual 
labour. But it was reſolved, That the Action Tyes ; Fo2 the add 2 Cr. 345- 
fron of Rogue to Bankrupt doth not extenuate but aggravate it, a. 
ſhews his malice; And a Shoomaker is ſuch a perſon as is with- 
in the Statute of Bankrupts; foz he lives by his credit in buying 
Leather, and ſelling it again in Shoos, &c. and not upon his ma- 
nual labour only, as labourers and husband⸗ men do. TAhereupon 
it was adjudged fo2 the Platntiff, | 


Foſter verſus Smith, 


Sſumpſic , TUhereas The Defendant was indebted to the 
Plaintiff in ſeven pounds, That in conſideration thereof,he 

p2omilſed to pay, &c, The Defendant pleaded, Non aſſumpfit, and 
found againſt him ; And it was moved in arreſt of Judgment, 
Chat the Declaration is not good; Fo2 he doth not ſhew any cauſe 1 0. 10. 99. 
of the debt, viz. by Bond oz otherwiſe; And although he hath c. 207. 
pleaded Non aſſumpſit, and it is found againſt him, yet the De- 
claration being ill, the Werdict doth not ayde it; It was therefoze tes. 
adjudged foꝛ the Defendant. 3 | 


Anne Smith 


i 
ii 
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Benl. 172. 


Poſt. 449. 
2 Cr. 149. 
Dier. 28. a, 


Anne Smith verſus Anne Lady Wade, Executrix 
5 of Sir William Wade. 
Sſumpſit upon a pꝛomiſe of the Teſtatozs; After Non Aſſump. 
ſit pleaded, and Mer dict found fo2 the Plaintiff, it was mo- 
ved in atreff of Judgment, That the Watt and Declaration were 
againſt Anne Executrix of Sir William Wade, and the Iſſue. Recoꝛd 
and Venire facias were acco2dingly , foz a Tryal betwirt the ſaid 
parties; but being tryed by a Niſi prius wait in London; the Tit 
of Habeas Corpora was to have Corpora Juratorum &c, betwirt 
the laid Anne Smith and the Lady Wade, Executrix of Sir Henry 
Wade Knight; So a miſpaiſonof Henry Wade foz William Wade, 
and therefoze it was moved in arreſt of Judgment, that it was a 
Cryal without warrant ; fo2 the Recozd of Niſi prius, and the JC 
ſue being againſt the Executrir of William Wade, the Habeas Cor- 
pora was not ſufficient, being by Niſi prius to try that Jſſue. But 
all the Court concetved, that in as much as the Jfſue is good, the 
Keco2d of Niſi prius good, the Venire facias good accozding to the 
Iſſue, although there be a miſpzifon in the Habeas Corpora, it was 
bnt the fault of the Clerk, and may be well amended, Becauſe 
there is not any alteration of the Merdict, and it is well warranted 
by the fozmer Recoꝛd; therefoze it was appointed to be amend- 


ed, and adjudged fo2 the Plaintitt. 
Swayne ver{we Rogers, | intheExchequer Chamber, 


'T Reſpaſs for Battery inthe Kings Bench, and Judgment fox 
the Plaintiff, Error in the Exchequer Chamber was affign- 
ed, fo2 that the Judgment was Capiatur, whereas the Battery was 
befoze the general Pardon, ſo as the Fine is pardoned, and the 
Judgment ought not to have been a Capiatur, fo; the Court is to 
take notice of the Pardon and give Judgment fo2 the party, but 
not any Fine, Sed non allocatur, fo; the Court ni ded not ta take 
conuſance thereof without demand of the party, and it doth not ap⸗ 
pear whether the party be any of the perſons excepted, oz one wha 
ts. to have benefit of the Pardon: But afterwards it was ſhewn 
that the Declaration was of Affault, Battery, and Impriſonment , 
and the Defendant as to the Battery pleads a Juſtiſication, where- 
upon the Plaintiff demurred; and as to the Impriſonment he pleads 
another Juſtification, whereupon the Plaintifftakes Iſſue, De In- 
Jura ſua propria, &c. and.Jſſue jopned; and at the Tryal [the Jury 
found as to the plea fo2 the Battery, That the-Defendant did it de 
Ichuria ſua propria, and aſſeſſed Damages five pound, and Coſts 


- forty ſhillings, whereas they ought not to have medled therewith, 


Poſt. 143. 


becauſe a Oemurr was thereupon; But only have found conditio- 

nal Damages if it ſhould be adjudged foz the Plaintiff: And to2 

the Impriſonment they did not find the Iſſue, but aſſefſed — 
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nal Damages twenty ſhillings; ſo they found mirriy croſs to what 
they ought, and the Judgment upon this Uerdict fo2 the five pound 
Coſts and the fozty ſhillings found by the Jury, nullo habito re- 
ſpectu of the twenty ſhillings was merly erronious; wherefoze, 
although it was pꝛayed that it might be amended, it appearing to 
be the miſpʒiſion of the Clerk who entred the Judgment, yet Non 
allocatur; But the Judgment was reverſed, Sts: 


Poſt. 143. 


Smith verſus Richardſon, in the Exchequer Chamber, 


E upon an Aſſumpſit in the Kings Bench A, wherein the . 
Plaintiff declared, TUhereas tn conſideration the Plaintiff Bent. 136. 


had ſold to the Defenvant four bags of Hops, wher:ofthze bags 


weighed ſeptem centenas & unum quarterium centenæ, Anglice, 
ſeven hundꝛed q one quarter of an hundꝛed weight, a the other bag 
weighed ducentas centenas & dimidium unius centenæ, Anglice, two 
hund2ed and an half weight; That the Defendant aſſumed to pay 
accoꝛding to the rate of ſeven pounds foz every hundred of the laid 
thee baggs, and accoꝛding to the rate of ſir pound ten ſhillings fo 
every hundꝛed of the other bag, Et dicit in facto that the foreſaid 
thꝛie bags accozding to the ſald rate amounted: to the ſumm of 
fifty pound and fifteen ſhillings ; and the fozeſald other bag ac⸗ 
coꝛding to the rate afozeſaid, attained to ſixtten pounds five ſhil⸗ 
lings, pet the Defendant akozeſaid, &c. The Dekendant pleaded 
Non aſſumpſit, and found againſt him, and damages given only 
accoꝛding to the ſaid rate befoze mentioned, and Judgment entred ; 
and thereupon. a Wait ok Erroz was bzought in the Exchequer 
Chamber, and the Erroz afſigned was, Foz that ducentas cente- 
nas & dimidium unius centenæ, Anglice, ttvo hundzed and an half 
weight, &c. This Anglice is void and repugnant to that which 
the Anglice was befoze, and contrary to the pꝛopꝛiety of the woꝛds. 
Fo2 ducentas centenas is two Hundzed hundzed, fo it is much moze 
than the pꝛice reacheth unto, and it is without ſenſe, and therefo2e 
repugnant, and the Declaration ill, and Judgment erronious: 
But all the Juſtices and Barons held that it was ng Erroz, being Po 3 
021t reſts only Ly 
in damages, and the Jury hath given accozding to that rate, ſo 
as there is not any pꝛejudice to the Defendant; and the iſſue being 
upon Non afſumpſir and found as is alleged, it is good enough, 
and Judgment was affirmey, d, A. — 
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4 rofs being 5 7% 616 Chief Baron Propunded ae 
depending ih the Courr of Wards, biz. two Joypt⸗ Tegants to then 
and cheit ies the one of them makes conveyahee” ro the h 
himſelf & his Wife for a Joynture, and the advancement of his S0. 

G Whether 
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| Whether this be an aſſurance within the Statutes of 32,and 34- Her. 


Co 8. 163. be 


* 
Hutt. 80. 


8. ſo as the King ſhall have the third part. Sir Randolph Crew, the 
Chief. Juſtice, and the Chief. Baron, were divided in their opinions: 
ſrom the other Juſtices & Barons in this point, who all, upon that 
ſuddain motion, conceived it to out of the Statutes: For the words 
are If any ſole ſeiſed, or joyntly with others, Sc. there in ſuch caſes 
the Staute provideth, That the King ſhall have the third part upon 
ſuch conveyance;But where two are joyntly ſeiſed to them & their 


Heirs, & the one makes a conveyance: this is out of the words of 


the Statute of 3 2. Hen. 8, & therefore ought not to be within the in- 
tent of 34. Hen. 8. for that is a Statute of Explanation, & ſhall be 
conſtrued only according to the words, & not with any equity or in- 
tendment: For there cannot be an Explanation upon an Explana- 
tion, as it is held in Butler & Bakers Caſe iu the Lord Cokes 3. Rep. 
fol. & Jones ſaid it was ſo reſolved in the Court of Wards by the o- 
pinion of the Chief - Juſtice in anno 43. Eli gab. 


Emorandum, At the ſame time another Queſtion was moved 
M amongſt them, where Judgment is given in ett at the grand 
Seſſions in Wales, againſt a Defendant, inhabiting in one of thoſe 
Counties & the Defendant dyeth inteſtate, & one who inhabits in 
London takes letters of Adminiſtration. Whether any execution 
may be in Wales, becauſe he neither inhabits nor hath any thing 
there; & if not, then whether that Record may be removed into 
the Chancery by Cerciorari, & ſent by Mittimus into the Kings- 
Bench or Common-Pleas, to the intent to take forth a Scire fac: as 
upon it, to have lands out of Wales (or goods in the hands of the 
Adminiſtrator lyable to it there) And all the Juſtices & Barons 
conceived Que nemy; ſor he may not have a Scire facias in any 
Court, but where the Judgment is given; & if ſuch courſe ſnould be 
uſed, all Judgments in the Courts in London or in inferiour Cor- 
porations, would be removed & executed here, which would be a 
great inconvenience to the Subjects, to make lands or perſons lyable 
to ſuch Judgments in other manner than they were at the time of 
the] Judgments: Wherefore there is no remedy, but to execute ſuch 


Judgments in their peculiar Juriſdictions. 
Crane verſus Crampton. 


A Ction upon the Caſe Sur Aſſumpſit, That the Defendant in 
conſideration of a Ruff-band delivered unto him by the Plain⸗ 
tiff, pꝛomiſed to pay unto him, at the day of the ſaiv Plaintiffs 
Marriage. the lumm of thꝛee pounds, and alledgeth in ſacto that 
be was marryed ſuch a day, Et licet ſepius requiſitus, yet be hath 
not paid: Judgment given ur nihil dicit, and after TUzit of in- 
quiry of damages executed in Nozff. tt was moved in arreſt of 
Judgment, That the Declaration was not good, becauſe he doth 


not ſhewthat he gave notice of his Yarryage befozehe 3 
ED 02 
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foz otherwiſe the Defendant is not bound to take notice thereof 


fo2 it reſts in the pꝛivity and knowledge of the Plaintiff, and not 
of the Def-ndant. And it cannot be a bzeach of pꝛomiſe unleſs the 
Detenvant bath notice given him befoze the Marriage; alſd the 


payment ought to be after requeſt, and the day of requeſt oughe ta P 


be mentioned, foz licet ſæpius requiſitus will not ſerve; and it ape 


pears not that the requeſt was after Marriage; fox requeſt befozs 
will not ſerve, but Hutton, Harvey, and Yelvertoniconceived it was 


2 Cr. 183. 


good enough. Foz the Defendant at his peril ought to take notit t, 2 cr. 40g, 
and the Plaintiff needs not ſhew that he gave notice of the Barrtz Yelv. 166. 
age; and poſtea requiſitus ſufficeth, without ſhewing the day ok the Pol. 36. 


Morſe in the Kings Bench, where fo2 not alledging notice, the 
Judgment was reverſed; but notwithſtanding this exception 


Judgment was given foz the Plaintiſt. 


Lacon verſus Barnard, Attorny. Hillar, 20. Jac. Rot. 8560 


* 


1 Pon a Bill of 7-over and Converſſon of one hundred Sheep, _— 


102. 183. 


requeſt. But J doubted thereof, Foꝛ a Pꝛeſident was cited ot one . 


fo 


C1 thewing that the Plaintiff upon the twenty fifth dap of $73.20. 


March anno 19 Jacobi Regis was poſſeſſed of thoſe goods and loſt 
them, and that upon the laſt day of Apzil they tame to the Defens 
dants hands, who the ſame day ſold and converted them to his pꝛo⸗ 
per ule; the Dekendant fozeleven.of them pleaded Not Guilty, Et 
quoad the 89 reſidium he pleaded, That the Plaintiff at another 
time.viz. upon the eighteenth day ol September anno 19. Jacobi Re- 
gis, pꝛoſecuted an oꝛiginal TUzit out of the Chancery; returnable in 


this Court, againſt the Defenvant,and one BrianSmith quare cepe- Cr. 73. 


runt & abduxerunt 100, oves, and thereto they appeared, and the 
Plaintiff counted againſt them ol their taking of an hundꝛed ſherp 
upon the fourteenth day of Apzil, anno 19. Jacobi Regis; and thereto 
they pleaded Not Guilty foz the eleven. ſhiep, and fo2.the eighty 


nine reũdue, they pleaded a recovery in debt, bythe Defendant, - 


' againſt Edward Hatcliff of a debt of ſixty pound, and that the ſaid 
Edward Hatcliff was then poſſeſſed of the ſaid eighty nine hep, 
and that by virtue of a Fieri tacias thoſe goods were ſold unto him, 
whereupon he took them into his cuſtody, The Plaintiff. thereto 
replyed, and took iſſue, and found fo2 him, and damages aſſeſſed to 
two pence: And thereupon the Plaintiff had Judgment of the ſato 
two pence damages. and had ſir pounds fo2 Coſts,and averrs that 
the ſaid taking and dyiving,. foz which the recovery in treſpaſs was 
had, and the converſion of the laid eighty nine ſhwp in this Action 


be all one, and that the ſaid Judgment is yet in foꝛce. To this plea 


the Plaintiffreplyes, that true it is, he brought ſuch an Action, and 
recovered the two pence foꝛ the taking and d2tving of the ſaid eigh⸗ 
ty nine ſhiep, and ſir pounds fo2 Coſts ; but he further ſaith , that 
the ſaid two pence damages was not aſſefſed fo? the value of the 
ſaid hep and the converſion of hom, and that the laid Defendant 

2 at 
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at the day and year in the Bill, fold the ſaid eighty nine dh ep and 
converted them to his own uſe. The which converſion is the ſame 
converſion, whereof he now complaineth, and traverſeth, That 
the ſaid taking and dziving, in the ſaid Action, whereupon the 
uagment was given, is the ſame Treſpaſs, quoad the tanverſion 
ol thoſe goods whereof the Plaintiff now declareth. And upon 
this Replication the Defendant demurred generally, and it wag 
nom argued at the Barr by Serjeant Crew fo2 the Defendant, 
and by Serjeant Henden fo: the Plaintiff; and after the ſaid ar⸗ 
guments at the Barr; it was relolved by Hutton, Harvy, and my 
ſelf, That this Replication is good, and that the Platntiff ought 
to recover. Fo2 the damages of two pence given foꝛ the eighty nine 
theep.being ſo ſmall, is in it ſef an implication(and the Court ſhall 
intend it) that it was given only foꝛ the taking and dziving of 
them, and that the Plaintiff had them again, and not in lieu of the 
value of them; fo2 if it ſhould be given foꝛ the value of them, then 
the Plaintiff ſhould thereby loſe the pzoperty in them, and have no- 
thing fozhis ſhixp but two pence, and the Defendant ſhould have 
the ſherp: But the Law wilbrather intend (and ſo it may be aver- 
red ) That thoſe damages were given only fo2 the taking and dꝛi- 
ving, and that the Plaintiff had them again, and afterwards loſt 
them, and that the Defendant found, and after converted them, &c. 
and this demurrer is a confeſſion that he converted them after the 
faid taking and dziving; fo2 the action of Treſpaſs ts ſuppoſed to 
be upon the fourteenth day of Apꝛil in the nineteenth year of King 
James, and the Trover and Converſion in this Action is ſuppoſes to 
be. upon the thirtieth day al Apꝛil the ſaid nineteenth year of King 
James, which well ſtand with the foumer Action: foz the Defen- 
dant may tale and chaſe them one day, and the Plaintiff recover 
damages foz.the chaſing, and after loſe them, & c. And this firſt 
Action is bzought fo? the firſt taking and chaſing, and the ſecond foꝛ 
the converſion, ſo both may ſtand together, which is now confeſſes 
by the Demurrer, and that the damages were given fo? the firſt ta- 
king and dziving and not foz the converſion; therefoze they concei⸗ 
ved the Plaintiff ſhould recover; but Yelvercon held, becauſe the 
Action of Treſpaſs is Cepit & abduxit, therefoze it includes that 
the Defendant had them, anv-o«/ed the Plaintiff of the poſſefſion: 
And although the damages be ſmall, it ſhall be intended to be given 
fo2tbe ſhtep ; and if ſo, then he cannot have an Action fo2 converts 
ing them afterward, vid, 117, Rich. 2. TitJe-PTreſpaſs 207. 40.Ed. 3. 
fol. 27. 46. Ed. 3 fol. 18. 14. Hen. 7. fol. 12. 44. Ed. 3. fol. 2. But 
Judgment was given fo2 the Plaintiff, 
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Crips verſus Gryſil. Trin. primo Car. Rt. 1924. 


L ectione firme of lands in Leighton ⸗Budard ot the veniiſe bf 

Robert Key, upon #-ſpectal verdict the cafe was, That 
John Gryſi, Fathet ot the Defendant, was ſeized in Fee ok 
the ſaid Lands, and upon the tenth day ol October, anno 16. Jacobi 


Regis, by Indenture of Feoffment, —— than — 
and his Beds upon conditlon, ił he o his Helts paid to Peter Key 
and his Heirs one hundzed and ſixty pounds, upon the twentieth 
day of October anno domini 1624. that he might re⸗ enter. That 
afterwards upon the chirt ieth day or Mareh anno 1619. the ſain 
Peter Key, by his in in wuting, gave £8 Robert Key al Fi 
Goods, Poneys, Bals o: Bonds, Mortgages 02 Dpecialetes 

Moneys, and made him his Erecutoz, and dyed; and that the one 
bundzed and ſirty pound not being pald, Robert Key entred and ler 
to the Plaintiff: and without argument the opinton of the Court 


was, That theſe wozds All my Mortgages, made à good devifeof 5%. 
the lands moztgaged; whereupon Judgment was given foz the Mo. 55. 


Plaintiff. 


Reymund'verſus Hundred de Oking. 
* upon the Statute of Wiaton, eibereaxone Palmer the 
Pltaintiſfs Servant was robbed within the (a Dund2ed, ok 
ſixty eight pounds ot the Plaintiſfs moneys by perſons unknown, 
and had made Hue and Cry actoꝛding to the Scatute, and none of 


the Thieves were taken; and the laid Palmer had made oach bedr f 


ſuch a Juſtice of peace.of the fad County next adjopning to che fai 


Yundzed, within twenty daps befoze this Actionbzought, That he 
did not know any of the parties who rodded him That the aid Hun ⸗ 
dꝛed had not made him any recompence. Upon Not Guilty pleaded, 
and tryed atethe Barr this Term, and foutmd ſo2) the-Plaintiff, it 
was moved in arreſt ot Judgment, that this Action lies not, becauſe 
the Plaintiff himſelf was notſwom; That he knew not any of the 
parttes who did the Robbery; fox it is not ſuſittent that the Ser⸗ 
vant who Was -robbed'was ſwom; fox bythe Statute 0727. of Elz. 
the party who bꝛings the Action gugbt to mate the bath; and it 


was argurd thet the Servant who was robbed eughe to haue 


bought the. Action, and then his oath/Wonld: hive bien ſaciens , 
ut 


— . 
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R. 493. 2 Cr. 
224. Poſt. 336 
3 Cr. 142. 


but when the Maſter bzings the Action, he himſelf ought to be 
nm that he knew not any ol the Robbers, otherwiſe he migbt 
being it, und therefozethe Attion pes fot. But it was teſoived 
by the Court, That the Act wy leg. fo the Malter, and that 
the Servants darh was filficient; ko) ir 1e Pꝛopetly ih bis notice 
that he was robbed, and did not know any of the Robbers, and the 
Maſter knows not that de was"robbep, ' who were the per» 
ſons,butby repozt of his Servant; and it would in inconventent 
if the Maſter ſhould not bxtng the Action, but the Servant only, 
fo2 the Servant might; releaſe oz compound, 02: diſcontinue the 
Suite, and ſo the Maſter ſhall bave the loſs by his falſhood ; 
therefoze ths Maſter ſhalt bꝛing the Action, and have his Servant. 
who was robbed, be his TUtitneſs; whereupon it was adjudgen 
fo2 the the Plaintiff,See Coke book of Entries, where ſuch Action is 


bꝛought by the Mater, and the Servant ſwozn.. 
1 Sie Robert Baniſters Caſe, | 


D Ebt for not; ſetting out Tythes, upon a ſpecial Merdict the 
L caſe? was. A Parſon made a Leaſe of his Rectozy Anno no⸗ 
no Elizab. foꝛ ſixty heats, which was confirmed by the ſuccteding 
Bilhop, and ſucceeding Patron , neither ol them being Bichop oz 
Patron at the time ot the Leate, - Reſolved per totam Curiam, 
That it was good accoꝛding ta the opinion in Newcombs Caſe in 
the Lord Colces 5. Rep. fol. 15. And ſo without argument it was 


| | adjudged fo the Plaintiff, :- ++! | | 
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Ayleſworth verſus Chadwell, in the Exchequer Chamber. 


Poſt. 90. 2 Cr. 
64. Co 8. 161. 
b. Dier. 129.4. 


E. of a Judgment in Debt, upon an Obligation in the Kings 

Bench, the firſt Erroꝛ aſſigned was, That the parties being 
at Iſſue, The awarding of the Roll was of a Veaire facias retozna- 
ble die Martis poſt craſtin. Purificationis. And the Venire facias was 
made retoznable, die Sabbati poſt octabis Purificationis. The ſecond 
Erroꝛ was, That the Venire facias did bear date the twelfth day of / 
February, and was retoznable die Sabbati poſt octabis Purificationis, 
which is befoze the Teſte. Sed non allocantur, it being a ju icial 
P2oceſs, and the fault of the Clerk, ſhall be amended. And there: 
upon Judgment was affirmed. ; 


Browne verſus Taylor, Hillary 22, Jac: Rot. 1669. 


Jectione Firmæ, of a Leaſe of Sir John Savil and others, of 
, lands in Stapleton, Upon Not Guilty pleaded, Jt was found 
fo2 two parta fo2 the Oefenvant, And a ſpecial Uerdict fo2 athiro 
part. That one Holgate was ſeized of theſe Tenements, holden by 
Knights ſervice, And in Anno 21. Jacobi, infeoffed Spencer and 


others to the uſe ol himſelk foz life; and after his deceale, to the = 
0 
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qt ſuch pe rſon oꝛ perſons as he ſhould appoint by his TU ill. fo2 ſuch 


intereſts, 02 otherwiſe, as in bis ſaid Mill ſhould be ſpecified. At⸗ 
terwards he makes his TU in waiting, and thereby deviſeth that 
all his Tenants of his Farms, ſhall enjoy their tenements foz 
twenty one years after his deceaſe, And that R. T. ſhall have the 
rent out of his land fo2 his life, payavle at two Feaſts of the year, 
And deviſeth to his wife all his Lands in Stapleton fo? her life ; 
CUhether this be a good declaration of the uſes, to limit it to his 
wife ? and that ſhe ſhall take it by the feoffment, oꝛ whether by the 
immediate deviſe? (And then the devile is void fo2 a third part, 
becauſe the lands are holden in Capite );was the Queſtion-And af- 
ter argument at the barr ( without any at the bench) Hutton, Harvie 


and Yelverton agried, That they ſhould take by the deviſe, and not = Litt, 271; 
dy declaration of the uſes, Foz they held, That after the feoffinent 


in this manner, he hath a qualified fe in him,/ as owner, ſo as he 
may make his will of thoſe lands, and deviſe the rent as owner 
thereof. And then the land being held by Knights ſervice, The deviſe 
is void foz a third part. Oꝛ he may declare his Mill, as upon the 
feoffment, which ſhall inure as a Declaration of the uſes upon the 
feoffment, and then all the land paſſeth, So that here, when he 


makes this IAlill, without reference to the feoffment, the Law will co. 6.6. 8. 


conftrue it as the Mill of one who is owner, and may diſpoſe of it 
as owner, and not as Declaration of the uſes, which is an Authozi⸗ 
ty only: Alſo the ill appoiuts rents to be paid, which is a goon 
Mill and Deviſe, but the Authozity limits him, That he may not 
appoint any rents to be paid. And to have it to be a Tt foz'one 
patt, and to diſpoſe as by authozity fo2 another part, cannot be good 
in Law, thereloze it chall be adjudged as a Will to inure foz both; 
But J doubted thereot, and conceived it might be well conſtrued 
as a Declaration, And thereby it hall be a good limitation ko; all 
the lands, And that by the ſaid Authozity, he might difpoſe of the 
tent out of the land; And his declaring that his Tenants ſhall 
hold their Farms toz twenty one years after his deceaſe, can- 


not be but by Declaration; And it is moze foz the advantage of the 


parties, that it ſhould be ſo conſtrued; And the Law ſhall expound 
fo2 the geateſt benefit of the parties, when by any conſtruction it 
may be: And by this means all the parts of the Till may take 
effect: But the th2te other Juſtices held, That he could not diſpoſe 
of the rent, by reaſon of the ſaid woꝛds, but of the eſtate of the 
land only: TUhereupon , withou any argument, they adjudged 


|  fozthe Plaintiff. See Lord Cokes 6. Rep. fol. 17. & 18, Sir Edward 
Cleeres Caſe, & 10. Rep. fol. 85. Lovies Cafe. 1 
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Love verſus Playter. Paſche, 2 Car. Rot. 386. hg 


Ction for words, whereas the Plaintiff is, and had bien an 

A -Attozny of the Common- Bench toz thirty years. That the 
Defendant to depꝛave him, ſpake theſe wozos, Thou art the 
diſhoneſteſt Attorney in England, & if any be more diſhoneſt 


than thou art, he deſerves to be hanged. After Ueci dict upon Not 


Guilty pleaded, it was found fo2 the Plaintiff, and now. moved in 
arreſt of Judgment That theſe wozvs be not aconabce.. becauſe 
be doth not ſay. that he was diſhoneſt in his pꝛactice, as Attozney: 
And it may be in other matters: Alſo he doth not averr , That 
there were any diſhoneſt Attozneys in England; And the Court 
ſhall not intend it, without ſhewing thereof, And a Pzecedent was 
cited betwixt Walter and Brown; Thou art as very a Thief as any 
is in England, and he did not averr that; there was any Thief in 
England. No Judgment was there. given koz the Plaintiff; 
whereupon the Court would further adviſe, But there was no 
Judgment given herein, fo2 the parties agreed. | 


Thomas Windſor and the Inhabitants of Farnham in Chancery. 
Jote upon à reference out of the Chancery, betwixt Thomas 
N Windſor & the Inhabitants of Farnham, to sir Rundolph Crew 
Cheief Juſtice, Sir John Malter Chief Baron, Sir Will:am Jones, & 
to my ſel f. The ſole Queſtion being, whether. a Decree made by 
Commiſſioners unpon the Statute of 43. Eli g. Regin. of charitable 
uſes,cap.4.& exceptions put in againſt it in Chancery, &there exami 
ned, heard, and confirmed in part and altered in part, may now be 
re-examined upon 6:1] of Reuit u, as other bills of eview,upon De- 
crees in Chancery. And it was reſolved by all of us, That this bill 


af Review is not allowable, but the Decree in Chancery is conclu- 


ſive, and not to be further examined, becauſe its takes its authority 
by the Act of Parliament; and the Act doth mention but one Exami- 
nation; And it is not to be reſembled to the caſe, where a Decree is 
made by the Chancellor, by his ordinary authority. And Jones ſaid, 
That ſoit is upon a Decree made upon the Statute of 37. Hen. 8. by 
the major part, and confirmed by the Chancellor, which is not re- 
examinable: And ſo thoſe opinions were certified in Chancery. 


Tutter 


n 
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Caroli Regis, in Communi Banco. 
Tutter verſus Inhabitantes -de Dacorum & Caſhio. 
Trin. 2. Caroli, Rot. 1717. 


tion upon the Statutes of Winton, 27. E liz cap. 73. of Hue 


and Cry, ulledging the Robbery to be committed at Shelp 
and Ridge, in diviſis Hundredorum de Dacorum & Caſhio in Com- 
Hertf, and that he made Hue and Cry, and gabe notite ot the Rob- 
bery at Soutb⸗Himms, within the County of Midd. nier the Hun⸗ 
dꝛeds afozeſaid, and ſhews all other circumſfances actoꝛding to the 
Statutes. The Defendants plead Not Guilty; and found againſt 
them; And now moved in arreſt ok Judgment, that this Decla- 
ration is not good; fo2 he alledgeth the notice to be given at South- 
Mimms within the County of Bidd. which is in another County, 
from that where the Robbery was committed: And he doth not 
ſay prope locum ubi roberia facta ſuit, but prope Hundredorum , 


which may be ten miles from the place where theRobbery was done: 


And then it is not accoꝛding to the Statute of 27. Eliz, which ap⸗ 
— it to be given neer the place where the Robbery was done: 
nd divers pꝛeſidents were ſhewn to that purpaſe, viz. Trin. 30. 
Eliz. Rot, 1425. and Hillary 36. Eliz, Rot. 506. And like wiſe the 
wozds of the Statute of 27, Eliz, cap. 3.were inſiſted upon, That 
none ſhall have Actions upon t hoſe Statutes, except the ſaid perſons, 
ſo robbed, with as much convenient ſpeed as may be, give notice of 
the Robbery to ſome of the In!:abitants of ſome Town, Village, or 
Hamlet, neer the place where any fuchRobbery'ſhall be committed 
And ſo, not being alledged that notice was given to the Inhabit⸗ 
ants, neer the place where the Robbery was committed, it was laid 
not to be good. But on the other ſive it was urged, That the Allega⸗ 


tion, that notice was given ta the Jnhabitants in a Gillage out of Peg. 379. 


the County, is clierly good, being nter the place where the Robbery 
was committed; Fo2 a Stranger cannot knam the diviſion of the 
Counties, and ſo it hath been ruled here: And the Allegation that 
South mimms is ner the Hundzed, is good enough, and may be 
well intended in the diviſion where the Robbery was done; efve- 
ciaUy, it being after Merdict, and that the Jury would not have 
found the Defendants guilty, unlefs it had ben fo pꝛaben And 
a preſident was cited, anno quiotoJacobi in the new hook of Eniries, 
fol. 348. where an Action was bzoughe againff the Pundzeds of 
Langtrie and Crawthom,and the Robbery was altedged' to he at 


Toꝛlton in diviſis Hundredorum prædictorum, and notice and Hae 2 Cr. 675 


and Cry were alledged to be at Cyrenceſter in the biviſion of the 
Mundzeds afozeſaid, And the Plaintiff after Ueraict had Jusge⸗ 
ment, and upon view of that pꝛeũdent all the Court concefved the 
Declaration to be good enough. and that the Hue and Cry being al- 
ledged to be made out of the County, was not material, being ner 
the place where the Robbery was done, which place being alledged 
to be nter the diviſion ofthe hundꝛed * be intended _ 
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the diviſion of the Hundzeds where the Robbery was done, and not 
at the moſt remote place thereof, fo2 that ſhould be a fozraign Jn- 
tendment, But it ſhall be good either way; and the beſt courſe is 


to alledge it to be at the place where the Kobbery was committed, 


4. 
Godb. 367. 
1 Rol. 838. 


02 at the Uillage, nter the place thereunto: But prope diviſis ſhalj 
be ſo intended, eſpectally after Uerdict: wherefoze it was adjudged 
fo: the Plaintiff, vide Paſc. ann. 21. Jacobi, Rot. 488. in Banco 
Regis, betwixt. Foſter & the Hundred of Spelthorn & Iſtle worth, 
ſuppoſing the Robbery to be made apud Bodſom, prope diviſis 
Hundredorum prædictorum, & alledges the Hue & Cry was made, 
d notice given to the Inhabitants of Hatton, prope diviſis Hund- 
redorum prædictorumz and yet adjudged to2 the Plaintiff, 


Rowden verſ#s Malſter. Trin. 18, Jac. Rot. 1051. 


F Keſpaſs fo; entring into lands in Menewden: Upon Not 
| Guilty pleaded, a ſpectal Uerdict was found, That George 
Sterling a Copp-holder in Fe of the Mannoꝛ of Menewden anno 
39. Reginæ Elizab.ſurrendzed it into the hands of two oftheTenants 


. of the ſaiv Panoz, to the uſe of his Mill, and had iſſue two 


Co. lib.3 f. 8. a. 


Sons, John and Henry, and deviſed the ſaid copy-hold land to 
John and the Heirs ales of his body, the Remainder to Henry 
and the Heirs Males of his body, with Remainder over, &c, 
And afterward dyed, That this ſurrender was after in anno 41. 
Elizab, pꝛeſented by the Homage, and John the eldeſt Son ad⸗ 
mitted thereto, Habendum to him and his Heirs; And after- 
wards John had iſſue thzis Dons, and ſurrendzed the ſame to 
the uſe of his Mill, and thereby deviſed it to Katharine his Tite 
fo2 her lil, and dyes, And that in anno 43. Reginæ Elizab, the ſaty 
ſurrender was pꝛeſented, and ſhe admitted; Afterwards the thꝛer 
Sons of the ſaid John dyed without iſſue; And they further find, 
That no Copy⸗holder may ſurrender,o2 deviſe his Copy-hold lands 
in tayle. And that afterwards the ſatd Katharine marryen J. S. 
who lets to the Plaintiff foꝛ a pear, who entred accozdingly, And 
the Defendant by the command of Henry ouſtea him, Et ſi ſuper to- 
tam materiam, &c. The ſole Queſtion was, when a Copy-holdcr 
in fee ſurrenders to the uſeof one in tayle, there being no cuſtome 
to warrant ſuch an entayl, whether it be an Eſtate tayle by the 
Statute of Weſtm. z. de Donis conditionalibus, oꝛ a Fre-ſimple con- 
dition al at the Common - Law: And it was argued at the Barr, 
and after ſolemnly at the Bench, becauſe it was a general caute, 
and might concern divers Copy-holds : And Yelverton the putſny 
Juſtice held, That it was an Eſtate taple, by the equity and intent 
of the Statute de Donis Conditionalibus, although it were not 
within the erp2eſs woꝛds thereof; Foz in all Statutes made fo; 
the good of the Common · wealth, and wherein no pꝛejudice accrues 
to the Loꝛd oꝛ Tenants, by reaſon ofthe alteration of anp Jnteref, 


Service, Tenure, 02 Cuſtome of the Manoz, there the __ 
— | 9020s 
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woꝛds of ſuch Acts of Parliament do extend to Copphold lands. As 
the Statute of Merton cap. r. which gives damages to a Feme co. 
vert upon a Recovery in a Tzit of Dower.where the Baron died 4 
ſeiſed, extends to Coppholds : And the Statute of Weſtminſter the 
2. cap. · c the thee ſeveral bꝛanches of that Statute; Che one which 
giveth the Cui in vita upon a diſcontinuance made by the Baron ; 
The ſecond which: giveth the recetpt unto the Feme upon her Ba- 
rons refuſal to defend the Clives title: And the third which giv- 
eth a Qucd ei deforciat fo particular Tenants , extend ta Copy: 
holds; and the Statute of 32 Hen. 8.cap. 9. againft Champerty, & Co. lib. 4 26 a 
buying of litigious Titles, and cap. 28, which giveth an entry in Lit 36.0 
lieu of a Cui in vita extendeth toCopy-holds,becaufe theſe Dtatntes 
are beneficial to the Common-wealth, and not at all pzcjudictal 
tothe Lozpin the alteration of Tenure, Eſtate, Services, &c. as 
the Caſe cited in Coke 4. Report fol. 26. & 30. proves, and from 4 
whence he inferred the ſame concluſion, That this Statute de Do- 105. 4. 
nis Conditionalibus,betng made fo2 the general good of all, and the 
extending it to Copy-holds, was no way pꝛejudicial, either to the 
' Lozd 02 Tenants, and therefoꝛe they are to be intended within the 
equity and meaning thereof: Otherwiſe a Formeden in deſcender 
would not lye of a Copy-hold, which none can have but Tenant in 
tail, and a Remainder limited upon ſuch an eſtate, hath been al⸗ 
lowed, and therefoze is no fee conditional: Foz neither upon a fee 
abſolute o2 conditional, can a Uemainder in taple by any means 
depend; And as to that objection, that a Copy⸗holder in-fee cannot 
hold of the Donoz, but muſt hold of the Lo2d: He ſatd, That he 
might well hold of the Donoz, as Coke lib. 11. Rep. Sir Henry 
Nevills Caſe. f. 17. b. uhete we find, that a Manoꝛ was held by Copy co. L itt. 38. b. 
of Court Roll, & had other Copy- halds under it, to hold thereot, C60. con. 
And by the ſame reaſon Tenant in tayle ot a Copy⸗hold may hold 
of bis ODonoz, and he ſhall hold over of bis Lom. And as to the obs 
jection which was made, That it an Eſtate taple ſhould be allowed 
in Copy-holds, there would be a perpetuity maintained: So as . 
it could not be cut off, he ſaid, it might be cut off by a recovery in Lit. 60. 
the Court of the Yanoz,as the books are in 23. Hen. 8-Brook reco- 
very in debt 27. and 19. Hen. 6. 64, & 26. Hen, 6. 6, and Plowd. 
; Commentaries 59. And he ſaid he knew noreaſon, but a Copy-holy 
; might as well be intayled, as Titles of honour, which concern 
the perſon ok a man, oꝛa Uillain, oz liberty of Franchiſe ; And if 
b Copp⸗holds might not be intailed, it would depꝛibe them of one ok 
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thole- pziviledges, which any man who hathan Inheritance, ougbt 
to have, viz. where a gift is to him, and the Heirs Females of bis 
body, if he hath. a Don, his Daughters ſhall not inherit: And 
fo2 that he vouched 37. Hen. S. Done 61. and ſaid, there were many | 
Pzeſidents and Authoaities, that Copy-holds might be intailed, Co. Lit. gs.v. 
and cited Littleton fol. 16. 5 76. Plowden, Manxels Caſe; fol, 2.15. 
Hen, 8. Tenant in tayle by Copy cf Court roll 24. & anno: 3.Marizy: 
Dyer 192. & the old book of — 129. where aretwoPelidents, 


2 the 
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the one in 3. Hen. S. the other in 29. Hen. 8. : But on the contrary 

it was argued by the thꝛer other Juſtices, Hutton. Harvy, and my 

ſelf, That this was not an eſtate tail by the Statute of Welimin- 
| ſter the ſecond, de Donis Conditionalibus, but a Fee-fimple condi⸗ 

1 Rol. 238. tional at the Common-Lawv , And then the. Plaintiffhath a good 
title, And that the ſurrender to the uſe of his Alike fo life, being 
after iſſue had, ſhall give to her an Eſtate fo2 life, and is good, 

co 16.2.8. 2. ds well againſt the Dono2 as his Jſſue. Foz when an Act of 

Moor. 28, © Parliament altereth the Service, Cuſtome, Tenure, Intereſt, 

of the land, oz other thing in pꝛejudice of the Lozd oz Tenant, 
there the general wozds of ſuch an Act, ſhall not extend to Co, 
piholds; as the Statute of Weſtminſter the 2, cap. 20. which 

2 Inſt. 397. giveth the Elegit, extendeth not to Copyhold lands, becauſe it 

Coli. 3-9-2- would be p2ejudicial to the Loꝛd, and a bzeach of the Cuſtome, 

That any ſtranger ſhouldhave intereſt in the lands holdenby Co⸗ 
pp, without the admittance and allowance of the Lozd. And the 
Statute of 27. Hen. 8.cap. 10. of uſes,toucheth not Copy- hold, be⸗ 
canſe the tranimutationof pofſefſion, by the ſole operation of the 
Statute, without allowance of the Lozd, would tend to the Lozds 
pꝛejudice. And the Statutes of 31. Hen. S. cap. x, & 32,Hen.8.cap,z2 
whereby joyntenants, and tenants in common are compellable to 
make partition, extend not to Copy-holds, And the Statute 32, 
Hen, 8. cap. 28. which confirmeth Leaſcs fo2 twenty one-years, 
made by tenants in tayle, o2 by the husband and wife, of the tands 
of the wife, touch not Copy-hold lands. Foz that Statute war: 
rants only the leaſing of ſuch lands as are grantable by Deed; but 

_nfra-45.44 fuch are not Copy-hoid lands: Foz though by the Lozds licenſe 

they may be demiſed bY Indenture, yet in their own nature they 
ate vemiſable/only by Copp, and therefoze out of the general 
Purvieu of that Statute. And fo the ſame reaſon, the Statute 
of triceſimo ſecundo Henrici octavi, cap. 34. Which giveth an en- 

Arr. 24 25- try to the granti of a reverſion, upon the bꝛeach of a condition by 

cr. zoß . the particular tenant, toucheth not Copy hold. So here in this 
Cale we held, That the Statute of Weſtminſter 2. cap. i. of Intailes 
did not extend to Copy- holds, becauſe it wauld be pꝛejudicial to 
the Lozds. Foz by this means the tenure would be altered, foz 
the Done in taple, without any ſpettal reſer vation ought to hold of 
the Donoꝛ by the ſame lervices that the Donoꝛ holdeth over. And 
he wha comes in by Surrender, and the admittance of the 
Lozd, to hold to him and the heirs of his boy. cannot hold of him 
who ſurrendzed, but ſhall hold of the -Lozd, and is tenant at will 
unto him, and ſhall do the ſervices unto him as Lozd, Vide 2. Ed. 
4- 6.4. Hen. 6. 17. 41. Ed. 3. 45. & 45. Ed. 3. 19. Secondly, we 

bhedd, That in reſpect of the balenels of their eſtate, the Statute ne- 
ber intended to pꝛovide remedy fox them no their altenations. Foz 
the wozds of the Statute are, Quod voluntas Donatoris in charta ſua 
manifeſte expreſſa de cætero obſervetur, which pꝛoveth. That the 

intent of the makers or the Statute was, That — 
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ſhould be encapled within this Statute, bur ſuch as either was o: | 
might be given by Charter oz Deed: but Copy-holds are no ſuch Supra 44. | 

hcreditaments, and thereloze not within the meaning of that Ack. 

i⸗ And loꝛ that were citeo Lirrleton fol. 16. 21. Hen. 6. 37. 1 fl. H. 48. 

2 Hen, 4. 12. 13. Rich. 2. Faux Judgment 7. 14. Hen. 4. 34.7. 7. Ed. 


7 =<wS | 


D itt. 60.4. 
; 4. 19, 21. Ed. 4. 50. Coke 4. Rep. tol. 21. Anb we aiſo held that's® AS 
, Copy⸗holds could not be entapled, becauſe Copp⸗holders at the time 

f of making the ſaid Statute, and foz divers years after, were only: 

7 tenants at will ol the Loꝛd, and the L020 might have ouſte them, Co 3-8. a. 
, and they had no remedy unleſs in Chancery. Thirdip if Copy- | Rob. 8:8. 
Js holds might be intayled, then the perpetuity of ſuch eſtates muſt | 

h be mainted ; Foꝛ a fine cannot be levyed of Copy-hold lands to | 

it bar the Jntayle, noꝛ can a recovery in value be intended, of ſuch an 

7 eſtate where warranty cannot be annered unto it; alſa many other 

"a milchiets' would enſue thereupon , as well tothe Loꝛd, as to the 

e Copy-holders themfelves; fo2 then the Tenants couly not pzovide 

7 fo2 their wives and childzen, noꝛ make Leafes to others foꝛ yeats; 

e to bind their iſſue, with the Lozds Licenſe; and Loꝛds would loſe 

8 the wardſhip of their Tenants in ſuch Maͤnoꝛs where by cuſtome 

2 they belong vnto them; and there would not be ſo often changes of 

0 Tenants as b:foze, whereby Loꝛds would lole their Fines. Laſt⸗ 

. ly we held, That neither eſtate taple, noz eſtate tayle after poſſi⸗ 

; bility of iſſue extinct ( which bath a neceſſary dependance upon an | 
5 eſtate tayle) can by any particular cuſtome be allowed. Foz no C. Sit. 6e. b. 
. eſtate tayle was befoze the Statute de donis conditionalibus,but all 

t taberitances were either ftr-limple abſolute oꝛ condittonal, and the 

x Statute being made in Anno 13. Regni Regis Edwardi primi,which 

p is within time of memo?y, no cuſtome can have commencement 

f ſince then: Fo2 then a cuſtome might begin within time of memo⸗ 


ry, which is repugnant tothe rules of cuſtome; and in p2oof theres 
of were cited 34. Hen. 6. 36. Coke. 4.Rep. fol. 87.Coke 5.Rep.52, 
And in anſwer to the -authozities vouched we laid, There were 
none which mentioned Copp⸗hold lands to be either within the 
woꝛds of the Statute of Donis cond, 02 within the equity thereof; 
beſides, Plowden in Manxells Caſe, And that the. gencral current 
of opinion in all our books is, That an eſtate in Copp⸗hold lands; 
of limited to a man and the heirs of his body, is a fee-ſimple con: 
ditional at the common-Law, and ſo Littleton and the Caſes there 
cited ought to be intended, and agreeable-bereunco are the reſoluti- Poſt. 83. 
ons in the Loꝛd Coke. 3. Rep. fol. 7. Heydons Caſe, & 9. Rep. fol. 105, 
Whereupon it was adjudged fo2 the Plaint i. 


© Richard Hodges, Adminiſtrator of Thomas Hodges, verſus | - 
b Thomas Moyſe and Jou Scrivde.. 


A upon the Caſe, whereas the Plaintiff in ſutha Cou rt'of 
"Y Picpowders held at Gloceſter, ſecundum conſuetudinem Civis 
ratis Ulusy byought an Action ek bebt ot 20091 agi Wuhan 
9.4181 odges 
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8 Cr. 313. 


'2 Cr. 532. 
Co.8.133.4- 


[' 2 Cr. 313. 
Lf N Moor. 849. 


2 Cr. 184. 


Poſt. 92. 


able: 
to hold Pleas, but fo2 Contracts oz 


Hodges, and thereupon the ſaid William Hodges, by due pꝛoceſs of 


the ſaid Court, was arreffed, and under cuſtody of the Ockendants 


Sheriffs of Gloceſter, accozding to the cuſtome there, untill ye 
ſhould find bapl, that they permitted him to go at large, ſo as he 
bath concealed himſelf, and not anſwered him his debt. Uipon Not 


Guilty pleaded, and found fo2 the Plaintiff; Jt was now moved 


in arreſt ot Jungment, That this Action lies not: Firft, becauſe 
it is not alledged, That the Court is there held at Gloceſter by 


Cuſtome, oz Charter, and then it is cleer they hold Court without 


5 and their P2oceſs idle, and the Defendants not charge» 
ondiy, becauſe a Court of Piepowders hath no authozity 
tteries in Mazkets and 
Fairs, and not fo2 debts. And to that purpoſe were cited Coke xo. 
Rep. fol, 73. a. b. & 8, Rep. fol, 133. a. Turnes Caſe. Thirdly, in 
pleading a Recovery in an inferio2 Court, it ought to ſhew by what 
authority the Court is held, whether by patent oz pzeſcription ; foz 
otherwiſe they bad no authozity , & the recovery void And all 
the Judges conceived, That the Court being ſtiled a Court of Pic- 
powders ( which is a Court incident to Fairs and Markets, and 
fo2 Cauſes only ariſing within them) ſhall not be intended a 
Court, unleſs it be ſhewn to be held by Charter or Pꝛelcription; 
And that the Sheriff, who is to take advantage thereby ( he be⸗ 
ing an Officer of the Court, and arreſting the party ) ought to 
ſhew it. As Stewards when they make any Certificates out of 
inferio2 Courts, ought to chew therein how the ſaid Courts are 
holden, fo2 they know beſt their own — and the ommiſſion 
thereof is juſt cauſe toreverſe and annu their pꝛoctedings: 
But otherwiſe it is in the caſe of a Stranger, as here, where the 
ſtile of the Court is but an inducement to bis Action ; And theſe 
wozds,Sccundum conſuetudinem Civitatis,being in the Imparlance 
Roll, the Court was of opinion, that the omiſſian of them in the 
Iſſue Roll ( whereupon the Trpal was han) was but vitium 
Clerici, and might be amended : Foz the Imparlance Roll is the 
p2incipal and guide to the other, And that the addition thereof 
would not alter either the Jfſue- 02: Uerdict : And accozdingly 
it = amended and adjudged foz the Plaintiff. Vide 13. Ed. 
4. . 0 i | 


autho 


Baldry verſus Packard. Trin. 2. Caroli Rot. 61 7. 


Rohibition, (Whereas the Plaintiff ſued bim befoze the Com: 

miſſarp of the Biſhop of Noꝛwich for Defamation, in which 
Suit be had ſentence. and ir pounds aſſeſſed fo2 coſts, and the De- 
fenvant appealed from the ſald Sentence, to the Court of Arches ; 
And all this was depending in an. 162.2. And by the general Par- 
don anno 21 Jacobi, the offence of the defamatozp wozds were par⸗ 
done, which was pleaded in the Court of the Arches, and that 
not withſtanding they pꝛocteded in the appeal, where the firſt _ 

| | e 
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tence was reverſed, And in that Suit firtien pounds aſſeſſed oz 
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coſts to the appeUant, where by Law they ought not to have pꝛa⸗ 


cteded, noꝛ givin any coſts. A Pꝛohibition was pꝛaped, and it was 
thereupon Demurred: And akter argument at the Barr, debated 
and relolved by the Court, That here was no cauſe of pꝛohibition. 
Foz, although tbe pardon bath diſcharged the offence of the defa- 
mation quoad any puniſhment, to be inflicted by way of penalty, o2 
otherwiſe; pet in reſpect of the coſts in the firſt ſuit , which be not 
diſcharged by the pardon (being aſlefſed befoze the day to which the 


Poſt. 114 


pardon relates as it is agreed in Halls Caſe, Coke lib. 5. fol. 5 1 b.) Ante. 9. 

if they be not duly aſſeſſed, the Court may well pzoceed in the ap» Poſt. 199. 
peal, to diſcharge the party of them; and if they reverſe the firſt Poſt 58.2 cr. 
Sentence, ſo as it appears the coſts were unduly taxed, and the 47335 


party unjuſtly vexed, they may well in the appeal aſſeſs coſts; 
fo2 the Pardon doth not extend to ſtop the Suit commenced in the 
appeal; no2 by realon of the pardon had they cauſe to ſurceaſe that 


Suit; and although the coſts in the appeal, be aſleſſed after the 


pardon, pet they are well afſefſed. the cauſe of thoſe coſts not being 
talen away by the pardon: TWhereupon Conſultation was awar- 

| . ded, but Hutton doubted hereof 2 Fo2 the pardon diſcharging the 
offence (which is the pꝛincipal) he conceived:they ouzbt not to 


have pꝛocteded fo2 the colts, | 


Gee, Biſhop of Chicheſter, verſus Freedland, Paſch. 


primo Caroli Rot. 607, 


R upon a diſtreſs taken in Allingland Park upon de- 


murrer, the Caſe was this: The Biſhop of Chicheuer was Briag 26. 
ſeiſed in fee of the ſaid Park, Jure Epiſcopatus, and-had the office L. 71. Poſt. 
of Parkerſhip, which the Biſhop granted to the ſatd Freedland fo: 
life, and alla granted unto him fo2 the execution thereof, an annual a... 16. 


rent of three pounds fix (billings and eight pence, una cum libera- 
tura of thirteen ſhillings four pence by the year, together with 
Paſturage fo2 two hozſes in the ſaid Park yearly,@ the-windfalls in 
the Park, with clauſe of diſtreſs fo2 the ſaid rent of three pounds 
ſix ſhillings, eight pence, and the livery of thirteen ſhillings four 
pence in all the poſſeſſions of the Biſhopzick in the ſaiv County, 
which was confirmed by the Dean # Chapter:And fo2 Non payment 
of. the ſaid rent of three pounds fix ſhillings eight pence, the De⸗ 

fendant took the diſtreſs, and averrs the office andthe fee ot three 

pounds ſix ſhillings eight pence to be ancient, but doth not make 
any ſuch averment fo2 the reſidue, The Plaintiff in barr of the 

Avowry confeſſeth the grant, and pleadeth the Statute of primo 
Eliz. cap. And that the ſaid paſturage fo2 two hozſes never was 

granted befoze, and that the Biſhop who made the grant thereof 


dyed, &c, and the Plaintiff was elected Biſhop, whereupon it was 
grant of the of- Ant. 16. 


demurred, The ſole Queſtion was whether thts 
fice, with the ancient fie of three pounds ſix ſhilli 


ngs eight pence 
confirmed 
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confirmed by the Dean and Chapter, be good, to bind the Succel⸗ 
roſt. 557- #02; not withſtanding the Statute of primo Elizab. o; voip oniy 
fo2 the things added in the grant, 02 if the addition of thoſe new 
things, {ball make all the grant voin againſt the Sucteſſoz. After 
argument at the Barr, it was argued at the Bench, and held by 
Hutton and Yelverton that the grant was good foꝛ the office, and 
the ancient fi of three pounds fix ſhillings eight penoe, being in a 
ſeveral grant by it (elf, and not conjoyned oꝛ mixed with the other 
grants, and then the one may be good, andthe other void: but if 
the grant had bien of the fe of five pounds, where the other fie was 
only three pouods fix ſhillings eight pence, becaule it is intire in the 
grant, it would have bien void fo2 all; But here the grant foz the 
rent is one by it ſelf, and the grant of the paſturage is another, and 
diſtiutt by it {elf,and the one dath not depend upon the other; ſo it 
map be good fo2 one and void foꝛ the other: And althought the grant 
fo2 the paſturage is void againſt the Succeſloꝛ. yet the rent may be 
good; And Hutton ſaid, That if the Biſhop had granted the office 
and rent fo2 him and his Succeſſoꝛs, and had granted the paſturage 
only during the time that he ſhould continue Biſhop, ano ſo had 
piſtinguiſhed them in bis grant, there had bien no Queſtion, but 
hoth had bien good; and as he by bis expꝛeſs limitation might hvve 
limited them, and they ſhould have bien good; ſo the Law fhall 
make conſtruction, that the one ts good againſt the Biſhop himſelf, 
the other againſt the Biſhop and his Ducceſſoz; And the one being 
ill and void againſt the Succeſloz, ſhall not deſtroy that which is 
good; fo2 utile per inutile non vitiatur: And although the office it | 
lelf, is noe within the wozds of the Dtatute of primo Elizab. pet | 

it is within the equity thereof. The Offices of Parkerſhip and 
Stewardſhip , and other Offices which are of neceſſary uſe fo2 
the Biſhop, are admitted aud allowed to be grantable, although 
bier $0. ©. they be nem Offices, and new Fees, if they be reaſonable; (and 
onen of the necellitp of them, and of the reaſonableneſs of the fees, 
the Court ſhall adjudge): And therefoze in Hillary Term anno 10. 
Jacobi. Regis Rot. 758. in the Common Bench in the Caſe of the 
Biſhop of Ely,where the Biſhop of Ely the twentieth of April pri- 
mo Elizab. Regin.(which was pꝛeſently after the Dtatute)granted 
the office of the Keeping of his Youſe and Garden, with the fee of 
three pounds per annum to another fo his life, which was after- 
wards confirmed by the Dean andChapter. Although there were 
not befoze auy ſuch Pifice, yet being a neceſſary Office, and the fes 
reaſonable, it was adjudged good againf} the Succeſloz, and not 
reſtrained by the Statute of primo Elizab. And although it hath ® 
been objected, That the livery oz fee of thirteen ſhillings four pence, 
and the Tindfalls, ve not averred to be ancient, yet Hutton concei- 
ved, it ſhall be intended they were ancient, when the contrary is 
not averren, eſpecially when nothing is alledged on the other part 
to be new, but the paſturage. And the Avowant diſtraining only fo? 
the three pounds fix ſhillings eight pence, nieded not ta averr any 
| | other 
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other to be ancient, then the rent which was in queſtion: And it 


one grant had ben of ebat office aud ancient fre of three pounds fix 
ſhilhings eight pence, another grant pro meliore exercitione ejuſ- 
dem officii,( and fo2 his better maintenance) ot᷑ the livery, thirteen 
ſhillings four pence, and the paſturage and windfalls-. Theſe being 


— 


by ſuch ſeveral grants, the fe ſhould be good, being ziſtinct by it pot 61. 280: 


ſeif, and the other Would be void; lo by conſtruction. of the Law 
it ſhall be taken here as le beral grants, rather than the grant ſhall 
be deſtroyed: But Lelverton agried, That if he had granted the 
Office foz life, and had further granted foz the erecuting thereof 
theſe Fes following, viz. the rent of three pounds ſix thillings eight 
pence, the livery 02 thirteen ſhilling four pence, the paſturage and 
windfalls; and ſo put together the ancient rent and new addition, 
the grant ſhould be void in all, becauſe they be all in one Sentence. 
But here being in ſeveral Dentenceg, the one not depending upon 
the other, it may be good fo2 the ane, and void fo2 the other, againſt 
the Succefſoz: Mhbereupon they concluded Judgment ought to 
be given fo2 the Avowant; but it was argued by Harvy and my 
ſelf, That Judgment ought ta be given fo2 the Plaintiff; Foz it is 
agreed on all parts, That the Statute of primo Elizab. wag made 
fo2 the benefit of the Ducceſfoz, That his poſleſſions might not be 
charged to impoveriſh him; wherefoze all eſtates and grants which 
are to the pzejudice of the Ducceſfors ,. are void. And true it is. 
That grants of ancient Offices, with their ancient fees, which are 
confirmed by the Dean & Chapter, are made good by the intention 
and equity of the Statute; and that they ſhall have Officers.reaſon- 
able, with reaſonable fees, although they be not warranted by the 
wo2vs of the Dtatute , it being within the purview intent and 
meaning thereofas Coke ro.Rep.tol. 6c.the Biſhop of Sarums Caſe, 
which is the reaſon that a grantof rent oꝛ annuity pro conſilio im- 
pendendo is reſtrained by the intent of the Statute, although it be 


not within the wozds, becauſe the Duccefſo2 is thereby impoveriſh⸗ 


ed and pꝛejudiced, as by the books of 22. Elizab. Dyer 370,Cok. 10. 
Report in the Biſhop of Salisburies Caſe, the Caſe of Bolton there ei- 
ted, and Coke 5. Rep. fol. 15. and that grant of ancient Offices are 
talen to be within the intent ol the Statute, and are to be allow- 
ed, appears, becauſe in another Dtatute, made the ſame Parlia⸗ 


ment of primo Eliz. cap. . Aucient Offices are coupted with Leaſes: 
reſerving the ancient rent made by the Biſhop. But although: 


grants of ancient Offices may be allowed: fo2 neceſſity , pet 


they ought not to be with a new addition ; of a new charge upon 2 
the Succeſſo2, to impoveriſh him; and therefoze-it ought to be 


granted as uſually it had bien, and not otherwiſe: Foꝛ it is at his 
peril who takes ſuch a grant, That he doth not take a new addition 
oꝛ alteration;and therefo2e if an Office ufuallp granted fo? one life, 


be granted fo2 two lives, oz tif it be granted fo2 life,reverſion fo? life, ron. 259. 


and confirmed by the Dean and Chapter, it is void againſt the 
Ducceſſoz,as well foz the firſt life as — the ſecond, becauſe it is not 
| | granted 
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pears of land uſually demiſed, and of other land not demi 


Co.Lirt.4 4· b. 
Lib. s. fol. 37. 


Co. Lt. 30 4 b. 
| Lig. f. 39. L. 


granted accozding to the uſual courfe ; and although one of the 
Tenants holds it during the life of the Biſhop, who granted it, 
pet not being good at the time of the grant, the ſubſequent Act 
ſhall not help it. Do this addition of the new charge makes the 
grant void, as in the Lord Montjoys Cafe 5. Rep, fol. 4. Leaſe fa; 
be⸗ 
fore, reſerving the ancient rent fo2 the land fozmerly Leaſed, and 
twelve pence fo2 the land not uſually let, which was the full va+ 
lue: Pet it was reſolved that the Leaſe was not good, by reaſon 
of that addition; and although it hath been ſaid, That the livery 
and paſturage are diſtinct clauſes, from the firſt grant of the rent, 
and not depending upon, no2 conjopned with it, ſo that the rent 
may ſtand , and fo; the other it ſhall be vold; it was anſwered, 
That it appears fully they be one intire. grant, and not ſeveral; 
Foꝛ the rent is granted una cum liberatura, or thirteen ſhillings four 
pence, & una eum paſturagia, which is a Copulative, and one Sen⸗ 
tence. See the books 8. Hen. 7. 4. and 38. Hen. 6.34. in the Abbeſs of 
Syons Caſe: And fo2 the thirreen ſhillings four pence o; livery, it is 
conjoyned in one clauſe of diſtreſs, with the rent of three pound ſix 
ſhillings eight pence, ſo as they be but one grant, and upon one con- 
ſideration; but if they bad bien in another clauſe, oz that foꝛ ano - 
ther conſiveration, be had granted the laid livery of 13. 8. 4. d. and 
paſturage ; thent he grant might ſtand fo the one, @ be void foz 
the other: And where it hath been objected, That the livery and 
windfalls, although they have not blen ſufficiently averred to be the 
ancient Fes, yet may well be ſo intended; fo as much as the con⸗ 
trary is not ſhewn on the other fide. It was anſwered, That the 
AvowantCbecauſe he is ts make his title) ought to averr the ſeveral 
things granted to be ancient fees to the Office, othherwile the aver- 
ring that the one is ancient, voth imply that the other is not 
ancient: Foz a Plea ſhall be taken moſt ſtrong againſt him who 
pleadeth it, and in poof thereof (& Plowd. Commentaries 46.8 103. 
and Coke 1. Rep, fol.46.and5.Rep.fol. 9. in Brudenels Cale; And it 
ſufficeth the Plaintiff to alledge that any of them is a new additi⸗ 
on, and he niedeth not to alledge the reſidue to be new, foz then 
peradventure it would be double. Allo, foz the pꝛincipal point in the 
Caſe ; The additions trench to the pzejudice of. the ſucceſſo2s , 
and this Statute hath bien always conſtrued to redzeſs the mil⸗ 
chief which was at the common-Law, upon Gꝛants confirmed 
by Dean and Chapters in charge, oꝛ to the pꝛejudice of the Suc⸗ 
ceſſo2, and to make them void, as appears. Coke 5. Rep. fol, 2 & 3. 


3 Cr. 636.635. And Michaelm. 40. & 41.Elizab, betwixt Scambler and Wats, where 


two offices of Steward 02 under-Steward of a Mano, uſu- 
ally granted ſeverally, with ſeveral Fies, were held void fo2 both. 
Allo to both offices the ancient fees are appendant, and parcell of 
them, and ſhall paſs by Gꝛant of the Office cum pertinentiis: But 
thoſe Fes newly added, cannot be ſaid appertaining , noz parcel, 
to be recovered by afſiſe , as the Caſe in Coke 8, Rep. fol. 46.0 
enu 
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Jetu Webbs Cale, anb the bock ot 39 Aff fol. 4. p2oves: Therefoze 


che Gant being or move chan was antientiy grünted', was vold. 
Anveo-erpout this Gram of che Ofve with” new fers! 19 be geb 

all, during the time char che cy Obey und to be 
afterwards good in part, c bold in part dgatnit'eheSurceſſor;3 
fo to mate fütrtons of Grants, es apüfumt khe axpolüreoꝶ ol Grants! 
and again alt foxmer colikru 4 — rhis 
Statute; Av! therefyze' they! convetved; this Gꝛant was 
void in ali ab initio; quoad the Sneceflor; and the 5 antift ought 


to haue Judgment, Court vivvey; 


Kebert aud william Eyres aphinſt the Erxeutrix of 
Chriſtopher Eyres, in Chaneer . 


Na fuit inCHuncery, this cafe was made, & roferredito the Maſſer 
Ez thr Rolls, Fuft ive Pour tage; Juſtiet e to Si 
Jobn ard de Doctor Les Maſters of the CBuncery© Curliaus, 
Chriſtopher Eyes the Teſtutor aun 15. Jacobs Regis made his 
Will in writing, 8e thereby'deviſed Legacies to ellaritable uſes, & to 
the plainriffs Nobert & uam Eyres' his Brothers, t& the one two 
hundred pounds, & to the other one tfoffend pouttt3;Qgiversother 
Legacies to His other Kindred, & made his Wife Exetutrix, ſaving 
that he appointed his ſaid two Brothers tobe conjoyried-With her as 
Executors in truſt for his Wife, for performance of his Will : & af- 

terwards aun0 22 June, he being ſick & ſending for Mr. Damport 

Payſon'of the Pariſh,8 for Mr: Srour à Reader of the Temple; they 

when they came, demanded of him what Friend he thought beſt to- 
by his Executor, fo take care of his Funerals, & fee his Will perfor- 
med? & whether he truſted any perſon more than his Wife? he an- 


ſwered, That his Wife was the fitteſt perſon, & therefore ſhould be 


. | *his ſole Executrix Being then moved by Mr. Stone togivł Legacies 


to his Father, Brethren, & Kindred, he anſwered, he would not give 


or leave them any thing, —————ůů his 


Godſon twenty or thirty ſhiflings; & Being thereupon 3 
his Wife to give him a Yetterf.coucy tie anfacred | her; hou 4now. 
eſt nor what i how dorſt, do not wrong'tÞy ſelf, thirty 30's is money 
ina po bodyes purſi: Hud for others Re left them to his Wives dif- 
otetion or diſpoſſt ion; & the Feſtatot᷑ did ſpeaſt theſe words, or the 
like in effeck; Auimo teſtanui & ail imam bolumtatem dec lurandi: 
Arid all this was ſer down in x Codicill & tie firſt Will &: that Codi- 
dll proved in commun forma : And whether this Codicifl were + 
revocation of the firſt Will, for the Legacies given to His two Bro- 
thers, ao Plaintiffs, was the queſtion& eſter divers arguments, as 


well by the Civilians as common Lawyers it was reſolved by them . 5 


all, & ſo certified under their hands, That they conce ved it was not 
4 revoeation of the ſaid Lepaores;but they did not eertiſie tlleir rea- 
ſons. The principal resfons of their ſaid reſolut io were, becauſe ther 


G 2 10 


13. 


was an abſolute & formal Will made in His health, & there being 2 cr. 11g 


— 


- Termino Michaelis, anno ſecundo 


9. 


Poſt 65. 378. 


10. 


2. Cr. 600. 


Mhereupon the Judgement was affirmed. 


„ „ < v 


Enorandum upon Friday being the tenth day of November, 
Vir Randolph Crew Chief: Juſtice of the Kings-· Bench was diſ- 
charged of that place, by writ under the great Seal, ſor ſome cauſe 
of diſpleaſure conceived againſt him, but for what, was not generally 


known. 


poyell et Ur, verſus plunket, in the Exchequer Chamber. 


Rror in the Exchequer Chamber of a Judgment in the Kings 
Bench, in an Action by Plunket fo2 theſe woꝛds ſpoken by the 
Wife ; Mr. Plunket did ſteal my Plate out of my Chamber, The 
Defendants pleaded that they were poſſefſed of ſuch plate, which 
was ftoln out of. their Chamber, and ſhe ſuſpecting the Plaintiff to 
have ſtoln it,ſpake thoſe wozds, and it was demurred thereupon, 
and ajudged fo2 the Plaintiff; and this Erroꝛ aſſigned, That the: 
Declaration was not good, foz a Fexze covert cannot have plate, 
but it is the plate of her Husband, ſo the woꝛds are inſenſible, and 


not actionable: But it was reſolved by all the Juſtices and Ba- 


rons , that the Action well lies; foz although ſhe may not hav? 8 
plate, pe it is in common ſpeech well known, That the Wife ac⸗ 


counts her husbands goods her goods, and ſo what ſhe intended by 


thoſe wozns ts a great flander, and the juſtification clterly ill; fo 
ſulpition is no. good cauſe to juſtiſie the ſpeaking (ſuch woꝛds; 


- 
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Morris verſus Fletcher, inthe Exchequer Chamber | 


Rror of a Judgment in the Kings Bench in an Aſſumpſit, 1. 
LC . whete the Platntiff alleged, That in conſideration he wouln * 
marry. the Defendants Daughter, the, Defenzant would pay 
fo2 the Medding Apparel; and the Plainriff -allevged , that 
he married the Defendants Daugbter, and pzoviven foz her 
two Gowns , and two Pettycoats, and that the Defendant ti- 
cet ſæpius, &c, the Detendant demurred upon the Declaration 
and Judgment given to2 the Plaintiff. The, Errozs affiyned 
were, rſt, That he ought to pay only fo2 one Wedding Gown 
and Pettycoat , which ſhe. uſed upon her marriage day, and not 
foz moze; and intfre damages being given, the Judgment was 
erronious: But all the Juſtices and Barons conceived, That 
Wedding Apparel is to be taken accozding to the common parlance, 
'fo2 apparel to be uſed upon the edding day, and time of teaſttng, 
which ts commonly fa2 ſome dates after, accozding to the dignity 
of the perſotis; and therefoze the declaration was held good, and the 
damages well alleen. Che ſecond Erroz alllgned was, the De- 
fendant appeared by John Green his Attomey', in octabis Hillarii 
anno 22. Jacobi Regis, whereas the ſaid John Green was dead be» 
foze the day which was alledged to be confeſſed by pleading, Ia z cr. 11. 1& 
nullo eſt Erratum, fed non allocatur, fo it is àn Erro2 aſſigned 
Againſt the Kecodd; and although it was ſaid there ought to have 
been a ſpecial demurrer foz that cauſe, yet it was held, that the In 
nullo eſt Erratum, allevged againſt the Oemurrer, extends to the 
thꝛoͤe Errozs alſigned in the TUrit of Erroz. The third Erroz 
was. Chat the Tait of Inquiry of damages was awarded return⸗ 
able Die lunæ poſt quinden. Hillarii primo Caroli, and the Sheriff 
retnrned the tnquiſition taken befoze him 27. die Januarii, which 
was after the day of the return of the Wait , and ſo without au- 
thozity; But foꝛ as much as it was not afſigned upon the Necozd . ol. 525. 
although in truth it were ſa, the Court would not take conuſance 
thereof; And it may be that die lunz poſt quinden. Hillarii, was the 
28. or 29 day of January, and then the inquiſition is well taken, and 
ſo it chall be intended; and if not, the Court ſhall not take 2 cr, 42. 
notice thereof, unleſs it had bien aſſigned; u bereupon the Judg- Cr. 210. Yelv. 
ment was affirmed. 8 | _ 


Edward Davie verſus John Hawkins, in the Exchequer Chamber, 


188 of his Cloſe bꝛeaking and depaſturing whith hes 
1 Cattle. The Defendant juſtiſies, fo2 that one Will. Birchmere 
was ſeized in fle or a Meſſuage and Tenement in D. and he and 
all thoſe whoſe Eſtate, '&c. the ſalid Edward Davie had in the ſatd 
Tenement, had uſed common, (and ſo miſtakes Edward Davis fog 
William Birchmore ) and that the ſald William Birchmore let thoſe 
| | | Tenements 


12. 


Terinino Michaelis, armo ſecundo 


Tenements to e D endant, dae s. Cattle upon n the 
Common; the Plathitf hd. an rae eth, abſque hos. Thar 
the (atd William Br | uor es Eta fo 
Edwardus Babilit in i thts dWard ko 


T and 121 5 me 125 re manner, and the | 
Uerdfct found, 11 Worte, & omnes illi quo - 
rumstatum e e abyerti 1 ia pro- 


1 9 „c. nh mth P 0 
b 1 t, ant! 
tt is a valn px prick, 

party, in w ght co ee 
* ſtare in the | 


the ict finding tt, is 75 5 thi 1 zh ru; 
. N 5 it was e e at ft. was moved, 


at it was but on of the Defenvant ma 
rot ph ge 00 ne 15 4 


$ plea, and bude 

etnies — to te. FAG 6 Sit t Anthony 

n 90 2. Dyèt. 260. 1 l. Heu. J. 2. ut Sir Jahn Walter Chief. : 

Baron, Yelvetrod, my ſelf, and: othets, conceive i coul not be 

amenden, betcule it is ia mattet of 11 all the proceen- © 

iis, ns in the Be ditt, Sec. bit Burn 185 there⸗ 

eupon the Defervant in "Wilt 62, f02 his expe- 

Za ant that he might pꝛotted de vhy tr. Tytor his 

| That tthb 0 eeverted. e a0 0 virhont further ate 
— it was agree 1 


Player verſus Watn and Hees, in the kichege Clianber, 


Ction upon the Caſe Su# Trover Munverion of 2000 loads of 
Coals: upon Not Guilty pleaded, the Defenvants were kound 
guilty leverally,  fevral dans of Eis, atro were found ſeve- 
rally not Guilty fo? the reũdue, and men # gtcordfngly , and 
thtfrecoſts, and one ideo in ig the Deferivants, 
and one ideo in miſericordia agatiiit the in pro falſd dattiore; 
And thereupon a rit of LO w N boupht inthe Efche uer 
u 


chamber, and the Ettoz a . Jubgment was 
againſt both the Ae rye 3 ges ſeverally: 
Foz it was alledged that dera þ not to habe bern 


aſſeſſed; but there being a joynt — — Converſion 1zped tu 
their charge, they ought to have blen both found Guilty, and they 
215 not to have been divived in the Merditt and in the aleiting 
amages ; and if they might. be ſevered, pet the Plaintiff 
ub to have but the dane given aatnift one of them as it 
is in Sir John Heydons E rk Rey. 11. fol. 5h b. & 44. Ed.3. 7. 
But all the Juſtices and ? 8 1 „Chat the 1 
ſhould have leverdl e 5 nen lip gortey of 
ſeveral parcels converted , ba ccowingly, 
and it is not like Sir John L. ae, 1 ete was but 
one 
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one joynt and ſole treſpasof Battery, and ſo found, and there, als el. 193-243: 
_— the damages were ſfeverally aſſeſſed, yet the Plaintiff Cr. 118. 


ought to take his Judgment fo2 damages but of one: But when 


the Treſpaſs is ſeveral, and ſo found ; as in this Caſe, viz. the one 


at the one time, and the other at another, although it be contrary: 
to the ſuppoſal of the TUrtt, yet being found by verdict, it ſhall not 


abate the Writ, and the {Plaintiff ſhall recover accozding to the 


Uerdict, as it is ſaid there in Heydons Caſe : So here this being 


ſeverally found, and the converſion by them ſeverally, of ſeveral eo. 


242. 


things, the damages are well aſſeſſed ſeverally, and he ſhall have 3 Cro. 85. 


Judgment againſt them ſeverally fo2 damages, accozding to the 


Uerdict: And it was ſaid, that there were divers pzeſidents in the 


Kings Bench, and Common Bench, to that purpoſe. The ſecond 
Erroꝛ alſigned, was, That there ought to have bien ſeveral Judg- 
ments de ideo in miſericordia againſt the Defendants, and being 
otherwiſe it is Erroz: But againſt that it was alſo reſolved, 
That there ſhall be one Judgment only of Miſericordia although 
the Defendants be ſeverally found guilty, and ſo are the P2efi- 
dents; CUbereupon the Judgment was affirmed, Vid. 44. Ed. 3.6. 
& 6.9. Hen. 6. 12. Aſſiſes 76. | 


Sir John Bennet verſus Doctor Eaſedale. 


N Afiſe being brought by Sir John Bennet, for the office of 
A Chancellorſhip of the Arch biſhop of York , the Deſendant 
endeavoured to obtain an injunction out of the Star- chamber to ſtay 
his the ſaid Sir John Benne ts Suit, he having lately by Sentence & 
Decree there (for bribery and other miſdemeanours in his office of 
Judge of the Prerogative Court) been fined twenty thouſand pound 
and cenſured to be impriſoned, and made incapable of any office of 
Judicature. By reaſon whereof being diſabled to hold that office in 
queſtion, the Defendant obtained it, and pretending, this Aſſiſe was 
brought by Sir John Bennet, that he might enjoy the ſaid office 
contrary to theDecree;he therefore prayed to ſtay his proceedings; 
Whereupon Sir John Bennet having day given him to ſhew caule, 
why anInjunction ſhould not be granted, ſhewed then a pardon from 
the late King after the ſaidSentence, wherein was recited all the bri- 
bery and offences contained in the ſaid Decree, and all penalties and 
puniſhments by reaſon thereof, and all diſabilities and incapacities, 
and all things concerning the ſaid Sentence, except the ſaid fine of 
20000 |. ; and thereupon the Court of Star-Chamber requeſted Sir 
John walter, Chief Baron, and Sir Francis Harvie(third Juſtice of 
the Common Pleas ) to call unto them all the Juſtices and Barons, 
and to conſider of the ſaid Decree, and Pardon, and to certifie their 
opinions, whether it were fit to permit the proceedings in the Aſſiſe 
or not; and all the Juſtices and Barons being aſſembled at Serjeants 
Inne, the Sentence and Pardon were read before them, and the 
caſe argued by Counſell on both ſides ; and it was — by the 
uſtices 


Co. 1 1.43 · 14. - 
Poſt. 178. 


14. 


* 


—— 


56 Termino Michaelis, anno ſecundo 
Juſtices and Barons, That this pardon bath taken away all force of 
the Sentence in the Star Chamber. except for the Fine of 200001; 
and all inabilities are diſcharged thereby, & that the gentence never 
took from him the office, but the execution thereof, nor gave au- 
thority to place others: But if the Archbiſhop, before the Pardon and 
after the Sentence, had appointed him to execute his office, and he 
durſt not do it; then perad venture the ſaid Archbiſhop, for his aon- 
— attendance, might have ſeiſed the ſaid office, and have granted it to 
Co.Lirr.233b: another; but the Sentence by it ſelf cannot take away the office, 
Poſt. s. * which is a Freehold; and the pardon. having taken away all the 
offences, they therefore conceived it convenient to permit him to 
proceed with his Aſſiſe, and if doubtful, it may be found ſpecially, 
and ſo receive a judicial hearing. | 7 


— 
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Emorandum after the death of Sir Henry Hobert Knight and 

VI Baronet, Chief Juſtice of the Common Bench, Sir Richard 
Hutton ſate as Prime Judge all Hillary Term following, and in both 
the Terms of Paſche and Trinity,unrill the laſt day of Michael. 
mas Term, wiz. 23, Novembris ſecundo Caroli, when Sir Thomas 
Richardſon was made Chief. Juſtice of the ſaid Court, & all the Writs 
which iſſued the ſaid Michaelmac Term from Quindena Sancti 
Martini unto the end thereof, did bear Teſte as well under the na- 
me of the ſaid Sir Richard Hutton as of the ſaid Tho. Richardſon. 
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Termino H illarii, antio ſectindo G arols Regis; 


in Communi Banco. 
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Hearn berſat Allen, Trin. 22. Jac. & Hill. 1. Catoli, Rot. 1876. 


Jectione Firme df two Acres of Medom in Kingham of the 
Elend of Anne Keene upon the 26, day of March anno Hurt, 63. 
22, Jacobi Regis , foi 7. years, from the Putiſication hefoze the 
. Upon Not Guilty pleaded, a ſpecial Uerdict was 
found, That one Rickard Lcene was ſeiſed in fre of a Beſſuage; 
und of two Acres of L any in Chipping. 4 and of the ſa.y 
two Acres af 15 in Kingham, and uſed i and occupied the ſai 


cwdAtres 0 in four miles diſtant froin the ſaid houſe; 
together wi and 9 — ents in Chipping Norton, ny 
held then : lasen and being t ſeiſed, upon the 20. day of Ma 
anno 30. Elizab. Reginz, bp his Clit in wzlting, deviſed the 5 
houle, cum omnibus & ſingulis pertinentiis ad inde vel aliquo modo 
a 333 Thomæ Keene, filio ſuo,8 e r ſuis in Perperuum 
t pio def hæredum prædicti Thomæ Keene; to Anne Keene 
daughter of the ſaid Richard Keen, and to her heirs for ever. And 
for default of the heirs of the ſaid Anne Keene, tunc prædictum meſ- 
ſuagium cum pertinentiis, Johanni Keene conſanguineo ſuo, & hæ- 
redi bus ſuis, in perpetuum. And the ſaid Richard Keene by th: ſaid 
TUiU deviſed;omnes terras ſuas,& omnia bong ſua mobilia & immo- 
_ to Elizabeth his Wife during her viduity, a the ſaid Richard 
Lees aftewards died, the ſaid Thomas Keene being his Son & 
Wt t; $that e (aid Elizabeth entted, and wasſeiſed, and that the 


homas Keene entred into the ſatd two acres of Medow, and 
iſed thy ſaid Elizabeth ; And afterwards upon 12. Decemb, ' 
anno 37. Elizabeth » Regin. ink feoffed thereof Edward 1 ene with 
5 ain {him and his Heirs, and that Thomas Keene died 
mae at the ſald Ser Daughter ta the ſaid Richard 
Ken eig 1 8 iſter and Oar. and that afterwards Edward 
7 ein D, Py 60 f at land to Anne his Citfe fo2 ber 
Bi, und Dyed, 405 that the ib Anne K eene entred; and let tothe 
alntiff, who entred, Elie Defendant ejected him. Et ſi ſuper 
totam materiam, &c, This Caſe was argued at the Barr ; Firſt, 
whether this deviſe c of 900 25 Keene of the Heſſuage cum petti- 3 Cr. 114. 
pip thoſe two acres gf Medow paſſed, being uſed with it; An. & 
the Court conc? den er did not pals, becauſe by the words 18 . 
Hin pertinentiis, land pal th not, but only ſuch things wdich p20» 
perly map be pertaintng; erwiſe it is, it it had been cum terris roſi. 30s. 
pertinentibus, then that which was _ to it, would have paſſed; r 
ut CC mm. 169 4. 


de 8 
a 2 
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Termino Hillarii, anno ſecundo 


Pl. C. 170. L. 


2 Cr. 391. 


2 Cr. 290.416. 


but by the bare woꝛds cum pertinentiis, without other circumffan- 
ces to declare his intent. they ſhall never paſs Vid, Plowd. Hil, and 
Granges Cafe, 23. Hen. 8. 6. The ſecond Queſtion was, admitting 
they paſs, whether it be an Eſtate tail in Thomas and the Rematn⸗ 
der in Anne (under whom the Defendant pzetends to claim as it 
was affirmed ) o2 a Fee-ſimple in Thomas and the Remaiader vold; 
Fo2 it was agried, That if the Remainder had bien limited to a 
meer Stranger, the firſt eſtate had been a Fix, and the Remainder 
void, as it is 19. Hen. 8. & 29. Hen, 8. Dyer 33. becauſe no intent 
appears to make an eſtate tail, but a Fi-ſ\ilmple, by the wozds, 
and then the Remainder over is void: But here when it is limit⸗ 
ed to the Bꝛother and his Heirs, and ik he dye without Petr, to his 
Siſter, who is his Heir, to whom he intended it ſhould go; Thoſe 
wo2ds ſhew what Heirs he intended, viz. Yetrs of the body ; 
wherefoze by his intent an Eſtate tail was to be created. But in 
this point Richardſon, Hutton, and Harvie conteibed it to be a Fe, 
and not an Eſtate tail, and the Remainder to be vold, but Velver: 
ton and my ſelf held the contrary, and that ſuch conſtruction ſhould 


1 be made, as ſhould make it agree with the intention of the party ; 


Poſt. 196. 


2. 
Hurt. 86. 


but they all agreed ; there was a collateral warranty deſcended, 
which barred the Remainder, and not a warranty commencing 
by difſeiſin, as was objected, Vid. Coke 10 Rep. fol. 95. Seamors 
Caſe. But becauſe no title is here found at all fozthe Defendant, 
but primer poſſeſſion, the matters in Law cannot come in iſſue; any 
therefoze. quacunque via data, Judgment ought to be given foz the 
Plaintiff; And Judgment was given accozvingiy. 


Smith verſus Aſhe and his Wife. 


Or a Debt due by the TUlife befoze marriage, the Husband was 
returned out-lawed, and the Nile waived, but befoze the re⸗ 
turn of the Exigent, one Elwiſe an Attozney p2ocured fo the Mile 
a Superſedeas , ſurmiſing that the ſaiv TUtfe had appeared by him 
as her Attomey; And it was now moved by Henden, that this 
appearance of the Hife ſhould be received; And all the Court con- 
ceived, That if upon the Exigent the Sheriff had returned reudidit 


ſe, o upon pluries capias had returned cepi corpus fo2 the life, then 


2 Cr. 445. 


her appearance ſhould be entred, but not by Attozney as it is here, 
and the Exigent ſhould iſſue only againſt the Husband, Et idem 
dies ſhould be given to the Wife. But when the Husband upon the 


Exigent is returned outlawed, then it ſhall be entred Ales [ans jour 3 


_ fo2 the Mile, fo2 the Pꝛoceſs is determined, and if he will purchaſe * 


bis pardon, he hall not have allowance thereupon in a Scire 
facias, unleſs he appeared fo2 bimſelf and his CUife ; but if fo the 
Yusband the Sheriff ſhould return Cepi corpus upon a Plurics ca- | 


pias, and anon eſt inventa fo2 the life; pet an Exigent ſhall iſſue 


againſt both, becauſe it is intendable the Busband might bing in 
bis AMite; but if upon the Eixgent the Sheriff returned — ſe 


/ 
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foꝛ the Husband, and foz the Mile, and che is waived, the Hul⸗ 
| | mn — go fine die; But in this caſe becauſe the Exigent was 
) returned againſt both, to be outlawed, theSuperſedeas, ſuppoſing the 
s appearance of the life, is meerly idle and void, whereupon it was 
; 
| 


diſallowed-,. and the Exigent appointed to be filled againſt both, 

Vide 40. Ed. 3, fol. 3 4. 43-Ed.z.tol.18,14. Ed. 3. 1. 3. Hen. 6. fol. 14. 

34. Hen. 6. fol. 29. 14. Hen. 6. fol. 14. 10. Elizab. Dyer 271. 1 1. Hen. 
4.71. & 89, 9. Ed. 4. fol. 23. 18. Ed. g. fol. 4. | 


Sir Henry Mildmays Caſe; in the Exchequer Chamber, 


OR Henry Mildmay as Adminiftratoz of Sir Thomas Mild- 
8 may, bzings Erroz of a Judgment given agatnft him in debt, | 
upon an obligation, where plenc adminiſtravit was pleaded , And pe 
now whether it ſhall be allowed without bayl, upon the Statute 
of 3. Jacobi cap. 8. becauſe the woꝛds of the Statute are general, 
| In every Action, was the queſtion ; But becauſe the Platntiff 
| © biings Erro2 only as Adminiſtratoz,and the Judgment againſt - 
bim was not fo: bis proper debt o2 caſe, It was reſolved by all C. 5 
the Court, That he is out of the intention of the Statute, althoughgg 
he be within the wozds, it being againſt reaſon he ſhould be put 
to Mainepriſe, and make that his pzoper debt, where he bzings on- 
ly the Suit as Adminiſtratoz; whereupon it was ruled accozding- 
| ly; That the Trit of Erro2 ſhould be received, and a Superſedeas 
awarded fo2 the execution, without putting in bayl ; and ſa Wright 
— of the Errozs (atd, was the common pꝛactice upon that 
tatute. : 


Sir Charles Howards Caſe, in the Exchequer Chamber. 
1 L Pon conference with all the Juſtices and Barons in the pꝛe⸗ 4. 
ſence of Sir James Ley Earle of Marleborow Lord Treaſurer —_— : 
who commanded them to be aſſembled : Jt was reſolved in a 
Caſe out of the Exchequer Chamber, upon an Jnfo2mation: by 
| Engliſh bill, againſt Sir Charles Howard, whereas the Bing was 
feifed in fre ol a Park called Putney-moore-clap,and King James by 
bis Letters-patents under the greatSeal , granted officium 
cuſtodis of the ſaid Park to Sir Charles Howard, habendum to him 
the ſaty Office cum omnibus Vadiis, Feodis, Windfall-trees, Profits 
and Commodities thereto belonging in tam amplis modo & forma 
prout aliquis alius officiarius illud exercens habuit, tenuit, & occupa- 
vit, ſeu gaviſus fuit, &etiam pro conſideratione prædicta, granted un. 
to him an annual Fee of thirty pounds per annum, iſſuing out of all- 
his Majeſties Manors in that County, habendum to him for life: Af- 
terwards the King which now is, by his Letters⸗patents under the 
great Seal, publiſhed his pleaſure fo2 diſparking the ſaid Park, 
and grants all the Deere therein to Sir Richard Weſton Chancel- 
loꝛ of the Exchequer, with liberty to 5 and carry them —_ 
| 2 | 


e 
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JE 
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Termino Michaelis, anno fecundo 


diſſolved, whether the Office of the Keeper be determined, and if 


Co. Litt.23 3.8. 


Hob. 43» 
Hob. 41. 


The firſt queſtion was, whether by thele Letters patents the King | 
may diſſolve the Park; and ik thoſe Letters-patents be a Ctilolving 
of the Park. The ſecond queſtion was; admitting the Park be 


determined, whether Sir Charls Howard may have any remedy 
fo2 the caſual fies and pzofits: Thirdly, admitting the Park be 
dillolved, and the Office determined, whether the fee of 301, per 
annum granted in conſideration of exerciling the faty Office, be al- 
fo determined. Jt was argued by the Attorney General foz the 
King, and by Mr. Andrews Reader of Lincolns Inne fo? Sir Charls 
Howard, and afterwards the Juffices and Barons gave their reſa- 
lutiong. Foz the Firſt they all agreed, That the Park is well vi 
ſolved, and ſhall no moze be accounted a Park, all the Deere being 
deſtroyed, fo2 a Park conſiſteth of Vert and Veniſon and Ecloſure; 
and if it be determined in any of them, it is a total diſparking; 
and notwithſtanding the grant of the Office the owner map 
well diſpark it accoꝛding tothe opinion ot Wythers Caſe 6 Ed. 6. 
Dyer 71, Secondly, they all held, That the Park being diflolved, 
the Office dependant thereunto is determined, and the Gzantce of i 

the tuſtody thereof hath not ny remedy; fo2 it being the will of 
the Owner of the Park to diſpark it, and to deſtroy the Diere, the 
cuſtody fs then determined, fo2 he cannot be Keeper where there 
be neither Deere no2 Nlood, but all deſtroyed. And although it 
be true, that an Officer who hath the grant of an Office fo? life, 
o2 years, and is to have the pꝛofit of caſual Fees, as Steward, 
Bapyliff, 02 Parkerſhip, ( as it is in 31 Hen, 8. grants Broke, 134. 
& 34 Hen, 8, grants 93. cannot be diſcharged of the Office,foz then 
he ſhauld not have his caſual Fees ; that is ts be underſtood that 
the Gꝛantoꝛ cannot appoint another, where the Park 02 Mano 


alwatics continues, as 18 Ed. 4. fol. 9. reſolves : But when the 


Co, & 50. A. 


Park it ſelf is determined and diſparked, the Office which is ap- 
pendant thereunto, ſhall be alſo determined; but ſo long as the 
Park continues a Park, he may not diſcharge him of the Office, 
and make another Officer. Becaule he hath that office fo2 his life, 
and the p2ofits thereof conſiſt in caſualties, but the office of a Bs 
per is in reſpect of the kieping of the Park, and bis caſual p2ofits 
are in reſpect of his pains and attendance upon the game, the 
kiping thereof; and it is to be intended, that at the beginning ol 
that Office, they were only granted in reſpect thereof, and in cor 
tinuance of time they are decome appendant to the Office;and when 
the Park is deſtroyed, ſo as there needs not ſuch attendance. then 


ceſſante cauſa ceſſat effectus: As if one grants the Office of Dte- 


Hob. 41. 


ward with all p2ofits of Courts; if the Wano? be deftroped , the 

office, a with it, the caſual pzofits are determined, alſo: So here the 

Park d liberty of the Park being determined, the office ts deter, 

mined in it ſelf, The third queſtion( admitting the office to be deter- 

mined) whether the annual Fee of 40l. being granted in conſiders 

tion thereof, ifſuing out of the Bings Mannoꝛs in the — 
| urrey, 


SAA 


* 
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— 
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Surrey, be allo determined, and Str John Walter Chief Baron 


held clearly-itwas, but all the other Juſtices and Barons diſſent⸗ 


ed from him in this point only, becauſe it is granted by a diſtinct Ant. 45. p.280. 
clauſe, and not out of the Park; and although the office be deter 2 cr. 16. 
mined, yet becau(s it is not by the act oz-default of the Gꝛantis him o. Llit. 233. b 


ſelf, but by the act ol the Gꝛantoꝛ only, they conceived the Gzantex 
ſhould enjoy that annuity, Vid. 5 Ed. 4. fol. 3. 7. Ed. 4.2 2. Plow 457. 
Sir Thomas Wroths Caſe & 381, Sir Henry Nevils Caſe. | 


Sir Gregory, Fenner verſus Nicholſon and Pasfeild, 
Hill. 22. Jacobi Rot. 239. 


C IR Gregory Fenner bzfings a Quare Impedit againit-Nicholſon 
and Pasteild, and the Biſhop of London, as- Oꝛdinary f@ the 
Church of Chelmsford, and ſhews that Dir Thomas Mildmay was 
ſeized, and pꝛeſented Pasfeild, and let the Mannoꝛ, to which the Ad⸗ 
vowſon is appendant, ta the | 
came void by the reſignation of Pasfeild, by reaſon whereof it belong 
ed to him to Pꝛeſent; Che Bichop pleaded nothing but as O2vina- 
ry, Pasteild entitles himſelf unto it, by pꝛeſentation, as to an Ad⸗ 
vouſon fn groſs , and traverſeth the appendencp ; whereupon the 
Plaintiff taketh iſſue; The Defendant Nicholſon pleaded as Par 
ſon Jmparſonie of the Pꝛeſentation of the Ring; and confeſſing 
the title of Sir Thomas Mildmay, and the Leaſe for years of the 
Manoꝛ made to Dir Gregory Fenner, pleads over, That the ſaid 
Sir Thomas Mildmay pro quadam pecuniz ſumma, betwirt him 
and one John Jollelin, pꝛeſented the ſatd Pasfeild, and pleaded the 
Statute of anno 3 :1,Regin.Eliz.cap,g.mhich makes a Pꝛeſentation 
upon Symony, and the Inſtitution and Induction thereupon to be 
void, and that the King ſhould have the title to Pꝛeſent. So by 
reaſon ot this Pꝛeſentation, made by Sy mony, it ts votd and belongs 
ed to the King to Pꝛeſent; who Pꝛeſented the Defendant Nichol⸗ 


eth, That the Church became void by the reſignation of Pasſeild, 
pro ut, &c. And thereupon it was demurred and ſhewn fo2cauſe, 


That the Travers was in ſufficiennt to Traverſe matter not Tra- poſt. 103. 
 verſable, and that this plea is double. Jt was argued. at the Bar 


by Hendeo, That this Travers is ill, becauſe the Pzeſentment is 
the pꝛincipal, which being confefſed and avolded, cannot be tra- 
verſed: Fo2 the abaiding and traverſing make it double, and that 
being ſpecially ſhewn fox cauſe of Demurrer, and the other joyning 


inthe Demurrer, judgment gugbt to be fo2 the Plaintiff. Alſo the 


pleading of the Simony, That pro quadam pecuniz ſumma. Jt 
was agreed, &c. And not ſhewing fo2 what ſum , is uncertain 
and ill. But all the Court conceived,That the Plea was good; foꝛ 


the Plea maketh the Travers but argumentative that he might Poſt. 105. 
nat relign, And being alledged that the Church is void, per mor- 
tem vel reſignationem, oz otherwiſe , it ought to be Confeſſed 02 


Traverſed; 


intiff; And that the Curch be⸗ 


_ 
— — 


ſon, who was Admitted, Jnſfituted and Inducted; and traverC- pon. 354 


Termino Hillary, anno ſecundo 


Traverſed ; Foz that is the cauſe of his Pzeſentment, and the iffue 
ought to have been taken Si vacavit per mortem, vel deprivationem 


vel 2 Foz the Preſentation, Admiſſion Inſtituti- 


Hutt. 48. 


Co. 9. f.39. b. 


Poſt. 202. 
Hob. 83. 


Co. 9. 39. b. 


on are but conducing to the reſignation, and the refignation oz 
avoidance is the chiekeſt matter. Vide 23 Eliz. Regin. Dyer 376. Coke 
lib. Entran. fol. 499. Sayes Caſe. Such iſſue, Si vacavit per mortem, 
and Hillary ! * Rot. 2091. Paſchalls Caſe. In Quare Impedit, 
Simony was alledged and Pꝛeſentment by the King by reaſon 
thereof, &c. and traverſeth the vacancy per mortem. Mich. ſecando 
Caroli Reg. Pꝛeſentment foz Simony was alledged to be made 
and concluded with a Travers of the vacancy per mortem. So 
are the pzeſidents , That the ifſue may be entred upon the avol⸗ 
dance, viz. It it be pleaded per mortem, deprivationem, vel reſi g- 
natipnem, as the pꝛincipal matter traverſable, accozding to the 
preſidents in the book of Entries, 485 490, 511. Whereupon judge: 
ment by conſent was.reſolved to be given fo2 the Plaintiff, againſt 
Pasfeild, he relinquiching his Plea, and confelling the Action, and 
upon the Demurrer Judgment ſhould be given foz the Defen- 
dant, and fo it was, and releaſe of Erro2s on both ſides, 


Fotherbies Caſe. 


Rohibition by Fotherby Adminiſtrato2 of Fotherby, fog ſuing 
P in the Eccleſiaſtical Court, againſt him as Adminiſtratoz, to 
make diſtribution of ſome part ok the perſonal eſtate, to the ſiſter 
and heir of the inteſtate, ſurmiſing that by the Law of the Land, 
The Adminiſtration being committed to the inteſtates wife, The 
Ozdinarp hath no authozity to intermeddle with making diſtribu⸗ 
tion ofthe goods of the Inteſtate, to the childꝛen oz kindzed; It was 
ſtrongly urged by Serjeant Henden, and Serjeant Finch, That 
ſuch P2ohtbition is not allowable : Foz when one dies inteſtate, 
the uſual courſe hath bien, foꝛ the Oꝛdinarp, after all debts paid, 
to give oꝛder fo2 the diſtribution of one part of the goods to the wife 
aud another part to the childzen ; and if he bath not any childzen, 
then to his kindzed. But Hutton ſaid, Jt is not reaſonable, noz 
ſtands with Law, That the Oꝛdinarp ſhould afſume ſuch a 
power, Foz by the Statute of 31 Ed. 3. cap. 11. the Oꝛdinary is 
compellable to commit Adminiſtration, And the Adminiſtratoz ts 
only charge able, and the O2dtnary hath no moze to meddle with it, 
and it would be miſchievous if the Oꝛdinarp ſhould compel him 
to make diſtribution; Foz peradventure he may be chargeable with 
Actions of debts unkown, after. good accompt ; Alſo the Admini- 
ſtratoꝛ by the Adminiſtration of the goods committed unto him, 
hath an abſolute intereſt in them, with which the Oꝛdinary hath not 
to meddle ; And although, at the Civil Law, the Adminiſtrato2 
was accountable, as ſervant to the Ozdinary , and might be dil⸗ 
charged by him, and a Repeal might bave been of the Letters of 
Adminiſtration at the Ozdinaries pleaſure; yet at this dap, _ 
auy, 


w* 44.4 we 
— 
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ally afcer the Statute of 21 Hen. 8. The Adminiſtration being duly 


committed by the Oꝛdinary, cannot now be repealed, 4 if there be 


a ſuit to have it repealed, a Prohibition lies, And divers Prohibiti- 


R 37. 141. 
oſt. 202. 


ons in ſuch caſes have bien granted; And as to the Caſe in queſtion 


he ſaid, he knew when he was at the Barr, and ſince ye came 
tothe Bench, That divers Prohibitions Had been granted, where 


the Adminiſtratoꝛ was ſued to make diſtribution ; As in Clerks 


Caſe, and Mich. 20. Jac. Reg. Rot. 2 196. Foꝛ Jane Swyft Adminiſtra⸗ 
trirt of Hugh Swytt, ſhe being bound in an obligation of 200l.to the 
Oꝛdinarp, to mak true Adminiſtration, exhibit a true Jnventozy, 
make a perfect accompt, and to diſtribute the Surpluſage after 
all debts and legacies paid, at the appointment of the Ozdinary ; 
and being ſued befoze Doctor Seaman, Commiſſarp to the Biſhop ot 
Gloceſter, to make diſtribution, mo ved fo2 a pꝛohibition, which was 
gtanted upon good adviſe, by award of the Court. So hereupon a 
pꝛohibition was likewiſe granted In Trin. 14. Jac, Reg. Jt was 
reſolved by Hobert, Warberton, Winch and Hutton in the Caſe of 
Tucker, That a pꝛohibition ſhould be granted to the Delegates in 
an appeal of ſuch Sentence from the Pzvinary, fo2 adjudging ta 
make diſtribution, and Mich. 20. Jac. Rot. 2 196. & Hill.g Jac, Rot. 
1608. lor Watts. See afterLevannes caſe, Term. Mich. 6. Car. pag. 20 


Sydley verſus Doctor Mundford, in the Exchequer Chamber 
Rror in the Exchequer Chamber of a Judgment in the Kings 
E Bench. The Erto! aſſigned was fo2 that Doctor Mundford 
bꝛought Treſpaſs fo2 three loads of Oats taken at Tewing 20. Sep- 
tembris anno viceſ{imoJacobiRegis,the.Defenvant juſtifies;becauie 
the place where, 8c, is parcel of aCopyhold in Tewing, and makes 
title to it, and juſtffies foz 4amage feſunt: The Plaintiffſhews, 
that long befo2e the time when, Et prædicto tempore quo, &c. he 
was Parſon of Tewing, and that the place where, is within his 
Kectoyy, and the tythable places tbereof; And that the Defendant 
being a Copyholder there, the 20 Sepremb.aano 20. Jacob. Reg, let 
it to one Hawkes, to have it from pear to pear, quamdiu ambabus 
partibus placeret ; And that Hawkes entred, and plowed, ſowed, 
took the crop, and ſet out the ſald Oates fo2 his Tythes, and the 
Defendant de injuria ſua propria,took the Oates prædicto tempore 
quo, & c. The Defendant maintaining his barr , traverſeth-the 
Leaſe, and it was found fo2 the Plaintiff, and Judgment fo2 him; 
and now Erroz aſſigned, fo2 that he alledged he was Parſon tem · 
pore quo &c. and at the time of the treſpaſs ſuppoſed, ac diu antes; 
but doth not ſay, that at the time or the ſeverance of the Coꝛn he 
was Parſon, fo? it ſhall not be intended without ſhewing it, but 
rather that he was Parſon at the time of the Treſpaſs, and notat 
the time of the ſeverance, and then he makes not a ſufficient title 
unto them; But all the Juſtices and Barons conceived it was 
well enough, and ſhall be intended by all the circumſtances, that he 
ENS nN 2 r yr 


Hetl. 68. 


Poſt. 202. 


Hoh. 291. 


7. 
3Bul. 336. 


Ante 6. Poſt. 
16 5. 
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64 TerminoHillarii, anno ſecundo 
was Parſon at the time of the Severance; fo2 it is ſaid, antea & 
poſt. lo. tempore quo fuit Parſon, & adhue eſt, & c. and eſpecially the Defens 
2 Cr. . dant having admitted tbat he was Parſon, and the ſaiv Tythes 
due unto him, and making travers to the Leaſe, which was an idle 
travers, and therefoze good catiſe. of demutter, and the Replication 
is good ; foz bejug pleaded that diu antea & tempore quo, &c. he 
was Parſott it is certainly enough intended, he was Parſon at 
the time of the Severance, as well as at the time of the faking, 


* 


whereupon Jud was affirmed, notwithſtanding the boo 
35. Hen, 6. fol. 38. which was much inliffed upon. | 


The Earl of Lincolns Caſe, in the Star- Chamber. 


8. | Emorandum; That upon the 1 3. day of February anno 1626. 
— ap 4 Ms: the Court of Star. Chamber, all the Juſtices of both Benches 
being there ( beſides Juſtice Dodgridge ) and all the Barons of the 
Exchequer, and very great aſſembly of the Lords, viz, The Lord 
Keeper, Lord Treaſmrer, Lord Preſident of the Council, the Duke 
of Buckingham, the Earl of Pembroot, Lord Steward, the Earl 
of Suffolk, Earl of Carlile, Earl of Holland, the Lord Chancellor 
of Scotland, the Lord Comwey Principal Secretary, the Lord Carl- 
70n;&divers othergothers of the privy Council;It wasmoved,where- 
as Sir Henry Fines Knight, had exhibited his bill in the Star- Cham 
ber againſt the Earl of, Lincoln, for divers Riots & other Miſde - 
meanors, & the Earl of Lincoln had taken a Commiſſion, forth, to 
put in his anſwer upon oath in theCountry,&he offered before them 
his anſwer upon his honour, but would not put it in upon oath, be- 
cauſe he was a Peer of the Realm which matter being now reporte 
by the Commiſſioners, It was now moved by the Kings Solicitor, to 
have the reſolution of the Court: And it was held by all the Juſtices, 
who delivered their opinions ſeriat im, That the Lords in Caſes cri- 
minal eſpecially where the King is party) ought to put in their an- 
ſwer upon oath; 8e in all caſes where they are to be Witneſſes be- 
tween party and party, they ought tobe ſworn;and the LordKeeper 
ſaid,Quod in Judicio non crediſur niff juratis, & that he had cauſed 
preſidents to be ſearched, & had found divers lince the firſt ofQueen 
Eliz. wherein Peers of the Realm being impleaded in Chancery, or 
Star-chamber,or Court of Wards; have been always ſworn ; And he 
faid when a Peer affirms any thing which is not true upon his ho- 
nour; there is not any remedy, but if he affirms that which is falſe 
upon his oath, there is remedy , by the Statute of 5. Eli æ. cap. . 
againſt per jury, wherefore they all reſolved that the Earl of Linoc in 
ought to be ſworn; & of the ſame, opinion were all the Lords and 
Counſellors, which they deliyeted ſeriatim, nullocomtradicente, 
becauſe it is Juramentum purngatiomiz & not promi ſſionis; & Princes 
are ſworn to all their leagues & confederacies; which is called Jur. 
amentum confirmationis, neither is it any diminution to the ſaid 
Earls honour, to be ſworn about that, which he would not ſhould be 
put upon his honour. | | Suttons 
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Suttons Caſe; 


Utton Chancellor of the Biſhop of Gloceſter, moved fo2 a Pro- + i. 
hibition, to ſtayp a Suit befoze the Commiſſioners Eccleli- Lac 228. 

aſtical, fo2 that Articles were there exibited againſt him, becauſe Noz 91. 
he being a Divine, and having a Rectozy with cure of Souls, . 350 
and never bzought up in the ſcience of the Civil or Cannon Laws, 
and not having any intelligence in hem, took upon him the office ot 
the Chancelloz of the Biſhop of Gloceſier, whereas there were dt- 
vers canons and Eccleſtaſfical conſtitutions, and alſo directions 
from the late Bing James, and from the Bing that now is, That 
none ſhauid be admitted io have thoſe offices of Chancelloꝛſhip to a 
Biſhop, unleſs he were inſtructed and le arned in the Cannon and 
Civil Laws, becauſe divers Cauſes tryable in the ſaid Courts, 
are of weight, and the Judges there ought to have knowledge of 
the Laws, otherwiſe they cannot adminiſter right to the Kings 
Subjects. Upon theſe Articles, Mr. Sutton being examined, 
confeſſed that he was a Divine, and har a ſpiritual living, and 
that the office of the Chancelloꝛſhip of the Biſhop is grantible fo2 
life, and that ſuch a Biſhop of Gloceſter had granted to htm the 
office fo2 his life, which the Dean and Chapter had confirmed, 
* he had a Friehold therein, and ought to enjoy it during his 
lite; and that notwithſtanding this anſwer they intended to pꝛo⸗ Ant. 36. 
cied againſt bim, wherefoze he prayed to have Prohibition, but Jones. 353. 
the Court denyed it; foz if he be a perſon unskilfulin thoſe Laws, 
and by Law ought not to enjoy it, they may peradventure eramine 7 
that; fo2 although a Lap⸗perſon, by his admiſſion and inſtitution 0 
to a Benefice, hath a Freehold, yet he may be ſued in the ſpiritual 
Court, and depztved fo2 that cauſe ; but if he hath wꝛong, he may 
peradventnre by Aſſiſe try it; therekoze a Pꝛohlbitlon was de⸗ 
nped. 


Emorandum, That in this Term Sir Nicholas Hide of the pon. . 
middle- Temple was made the Kings Ser jeant, and by ſpecial f 
commiſſion directed to Sir James Ley Lord Treaſurer of England 
(becauſe the Lord Keeper was fick ) being made by Writ Chief- 
Juſtice of the Kings-Bench, he was there ſworn in the place of Sir Ant. 34. 
Randolph Crew, who was the laſt Term diſcharged of his place, t. 375. 


— 
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Termino Paſchæ, anno tertio Caroli Regis, 


in Communi Banco. 


i HE firſt day of this Term two new Serjeants 
ere made. vi g. Sir Rolert Berkly of the mid- 
"V2. SY/Z dle Temple, & RowleyWard of the ſame Houſe; 
they had their Writs.in the Vacation, returnable 
= CuindenaPaſchs, & appeared in Chancery the 

= firſt day of this Term , & upon the Thurſday ſe- 


Tm mn ve night — the Juſtices and Barons be- 
ing aſſembled at Serjeants-Inne in Fleeiſtreet, The new Serjeants 
came in their party-coloured Robes, with the Marſhall and Warden 
of the Fleet before them, and ſo preſented themſelves before the 
Juſtices, and becauſe it was againſt courſe (for they ought to have 
come in their Robes of brown-blue, alias black- coloured) they were 
ſent back again; alſo they came into the ſaid Hall, each of them ha- 
ving his Servant, bearing his ſcarlet Hood, his Quoife, and Cap be- 
fore him; but that alſo being agsinſt courſe, (for every Servant 
ought immediately to ſollow, & not precede his Serjeant) they were 
directed to go back again, and return in their Go ns of brown- blue, 
and then ( without any ſpeech made unto them by the chief. Juſtice, 
as the uſuall manner is) they recited their Counts, and had their 


. .QO 

my \ 

* N * 
a 


* 


= ye 


Writs read; they directed their ſpeech. to the chief. Juſtice of the. 


Common Bench, & then went & kneeled down before the two chief- 
Juſtices, who putting on their Quoifes and ſcarlet Hoods, they then 
returned to their Chambers, & from thence went in their party co- 
loured Robes unto Weitmminfler, and were each of them preſented 
at the Common Bench by two ancient Serjeants, and gave Rings 
with this inſcription, Lege Deus & Rex, and they made their feaſts 
at Serjeants-Tnne in Fleetſtret, at which the Lord Treaſurer, the 
Earl-of e Mancheſter, Preſident of the Council, and all the Juſtices, 
Barons, Serjeants, the Kings Council, and Prothonotaries were pre- 
lent, and none others; and the ſaid Sir Robert Berkley was the ſame 
Term ſworn the Kings Setjeant at Law. . * 


The Lord Morley and the Biſhop of Chieheſters Caſe. 
in the Star-chamber. 


Fc this Term all the Juſtices were aſſemblcd at Serjeants-Inne;up- 
on a Caſe referred out of the Star- chamber, betwixt the Lord 
: ge I 2. | 10 Morley 


I. 


Poſt. 71. 


Poſt, fol. ⁊ 3 


— . 
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Hutt. 79. 


2 Cr. 335. 


Ante. 47. 
Co. 5. 51. b. 
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Morley and the B. ſpop of Chicheſter, which was. The Lord Morley 
and r Richard Molineux exhibited a bill in the Star- chamber, in 
Michalm Term anno 19. Jacobi Regis againſt the Biſbop of Chicheftey 
& James Huichinigſon,which'was ſcandalous;and aLibel! againſt the 
Biſhop: In anno 21. Jacobi came the general Pardon, wherein all 
offences(not Treaſon)were.pardoned;atterwards in auno 22 Facobi 
there was a motion in the ſaid Court for the Biſhop, that the bill a. 
gainſt him being ſcandalous might be taken off the file, whereupon it 


was ordered 1 cauſe were ſhewn before ſuch a day; 


when no cauſe being ſhewn, it was ordered to be taken eff the file, 
and the Plaintiff to be fined 100l. to the King, and 100l. damages 
were given to the Biſhop, And now the Plaintiff prayed to have be. 
nefit ot the Pardon, and to be diſcharged of coſts to the Party, and 
thereupon cited the caſe betwixt Beverly. and Pojer in primo Ja- 
cobi Reg. where, upon ſuch bill, fine being given to the King againſt 
the one Defendanr, and the other ilnüiledd, and fine againſt tlie 
Plaintiff, & damages of 500. marks aſſeſſed to the Defendant againſt 
the Plaintiff, becauſe the Bill was ſcandalous & a Libell as againſt 
him; although the Bill was before the general Pardon, & the Sen- 
tence after, yet it was re ſolved by adviſe of all the Juſtices, That the 
Pardon (hall relate and diſcharge the Plaintiffs offence, & that the 
Sentence againſt him, for the fine and coſts was taken away, becauſe 
it was not a Bill depending, quoad the faid Defendant againſt the 
Plaintiff, but quoad the other Defendant, the Sentence was good 
being tor an offence, whereof the Bill is depending, which is except- 
cd within the Pardon; therefore the fine was. well iſſeſſed as to him, 
but uoad the fine againſt the Plaintiff, the Pardon takes hold and re- 
mitteth it: So here it was reſolved, That the fine and coſts are diſ- 
charged by reaſon of the Pardon, and that there is not any difference 
bet wixt this & Beverlyes Caſe, although that day was here given to 
ſhe w cauſe, for he hath not any means to plead the Pardon; where- 
fore they all reſolved, that this general Pardon intervening betwixt 
the Bill and the Sentence for the Fine and Coſts, the Plaintiff ought 
to be diſcharged of the ſaid Fine and Coſts, by reaſon thereof. 


Langham verſus le Feme de John Bewett 
Pon an Habeas Corpus to London, to remove the body cum 


cauſa of the TUife of Bewett, it wag returned, That an Action 
of debt was bꝛought againſt her, and her Husband in London, as a 


feme [ole Merchant fo wares bought by the ſatd ie, wherein the 
Yusband is only named fo2 confo2mity, and by the cuſtome, the Ex⸗ 


ccution ſhould be only againſt her: Upon this returned-betoze the 
Lom Richarſon, he took bayle de bene eſſe, becauſe it was affirmed 
that the Feme merchandt3ed only fo2 her Pusband in buying wines 
(her Yusband being a Uintner ) in which Cale, it ſtemeth, ſhe 
is out of the Cuſtome, and fo ought not to be charged; and it was 


moved to have the direction ok the Court, what ſhould be —_ 
| 02 
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fo: the Feme continued in p2iſon ; and the Cuſtome of London was 
read, That a Feme ſole Merchant is where the Feme trades by her 
ſelf in ane Trade, with which ber Husband doth not meddie, and 
vuys and fels in that Trade ; there the Fee ſhall be ſued, and the 

usband named only fo2 confozmity , and if Judgment be given 
againſt him, Executiou ſhall be only againſt the Feme; and Richard- 
ſon and Yelverton concetvev, That ſhe ſhoutd be diſcharged; fo2 


when it appears by examination, That the uſed the Trade which 


her Husband uſed, ſhe in Law is but Servant to her Yusband, 


ludg.Ref. 29. 


and the wares coming to his uſe, he by intendment is to be ſued ; 
and this Cale is out of the Cuſtome, loꝛ it ſtemeth this Cuſtome in- 


tenveth only where the Feme uſeth one Trade, and the Husband 
another and voth not meddle with his Clives Crave, noz the Wiſe 
with the Dusbands, but when ſhe deals in her Yusbands Trade. 
and in none other, it ſhall be accompted her Yusbands Trade, ann 


then the Husband ought to be ſued, and not the Ulle; but Hucroa : 


Harvie, and my ſelf were of anoth:r opinion; fo as muchas the 


Crit had returned, That ſhe was ſued in London as a'Feme ſole 


Merchant, accopding to the Cuſtome of London, and therefoze this 
is ſuch an Action and Cauſe , wherewith this Court ought not to 
medble, noꝛ take conuſance, no2 can give the party reliet, although 
he hath good cauſe of Suit; fo2 in London they are Judges of their 
own Cuſtomes, and by intendment will pzac&d in their Courts 
there accoꝛding to their Cuſtomes, and not otherwiſe; and there- 
foz2 we ought not to-take away their pziviledges , noz remove the 
Action out of that Court, where we cannot give remedy in this; 
And it is a fozain ſurmiſe , That it appears not in the return, the 
Feme uſd the ſame Trade her Husband uſed, alſo they concetved, 
although ſhe uſed the ſame Trade that her Yusbandat any time 
uſed, as in this Caſe is pꝛetended, yet becauſe at that time of the 
contract, (as was affirmed ) the Yusband did not meddle with the 
trade, but ſhe only uſed*it ; and the Yusband was then in the 
| Kings ſervice, beyond Seas, as a Souldier; and althowgh he now 

returned bare and needy, yet did he not meddle with the trade, (as 
was affirmed by oath ;) and theſe contracts were made in his ab- 
ente, (as was likewiſe teſtified by oath. ) Jt is no reaſon to at- 
cept baple, where an Action cannot be grounded upon that contract 
in this Court. But to remand the cauſe, accoꝛding to the Books 


of 1. Edw. 4. 6. 35. Hen. 6.28.9. Edw. 4. 35. 21. Hen. 7, 18. But af: - 


terwards it was agreed and compounded, and nothing done. Vid. 
Mich, 29. Fen. 6. Rot, 344 betwirt Geppings and Harding. This 
Caſe pleaded, and iſſue taken, whether ſhe were a Femme ſole Mer- 
chant in Treſpaſs fo2 goods taken by her dellvery, and found fo2 
the Plaintiff, That ſhe was not a Heme ſole Merchant: So that 
every Feme ſole which tradeth in London, is not a Merchant, 
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March verſus Culpepper and Anne his Wife | 
| Hillary 2. Caroli Rot. 


Sſumpſit whereas on Hugh Goddard was indebted to the 
'\ Plaintiff in an hundred and ſeven pounds, fo2 wares (old untu 
him by the Plaintiff, and dyed inteſtate ;- The ſaiv 107 l. being 
due, and not pad, and adminiſtration committed to the Wife of 
the Defendant, ko which 107 l. the Plaintiff intended to ſue the 
ſaid ite as Adminiſtratoꝛ, but the Pusband ok the ſaid Anne, 
dum ſola fuit; deſtring to know the true debt which the ſaid Hugn 
her former Husband, at the time of his death owed unto the Plains: 
tiff, the 30.day of July anno primo Caroli Regis, required the Plain- 
tiff, Quod quidem Willihelmus Whiteman, Egidius Diggs & Hugo 
Owen ſuperviderent compotum, betwixt the Plaintiff and the In- 
teſtate ot and concering the ſatd wares ſold, &c. ut ſuam certitudi⸗ 
nem cognoſceret, whereto the Plaintift aſſented, c then they finding 
ſuper viſum compoti, That the ſaid Hugh, the Jnteffate,at the time 
of his death, was indebted to the Platntiff in the ſaid ſumm of 10 l. 
gave notice thereot᷑ to the Detendant Anne the ſame doy, &c. and 
the ſaid Anne knowing that the Inteſtate at the time of his death 
was indebted to the: Plaintiff in the ſaid ſumm; the ſaid Anne, dum 
ſola fuit, in conſideration oł the pꝛemiſeg, ad runc & ibidem, ſcilicet, 
the ſaid thirtieth day of July anno primo Caroli Regis, pꝛomiſed the 
Plaintiff to pay unto him the ſaid 107l. in this manner ( viz ) part 
thereof, befoze the end ot Michaelmas Term then next euſuing, and 
the reſidue within reaſonable time alter, and alledges in facto, 
That the ſaid Michaelmas Term began at Reading, and ended ſuch a 
day, and that neither the ſaid Anne dum ſola fuit, no2 the Husband 
and Wife, during the Coverture, had paid the ſaid 1071. oꝛ any 
part thereof, whereupon the Defenvant pleaded to iſſue, and it was 
found fo2 the Plaintiff, and alledged in arreſt of Judgment, That 
here is not any ſuſffcient conſiveration ſhewn to ground the Acti- 
on; fo2 there is not any matter of pꝛofit oꝛ advantage tothe De- 
fendant, no? any matter of charge oz trouble to the Plaintiff, and 
without one of them, there is not any conſideration to charge the 
Delendant, and to make him lyable to pay it out of his oſun pꝛoper 
goods, fo2 the pꝛomiſe of the Tlite, dum ſola fuit ſhali not tye him 
withaut valuable conſideration: But the Loꝛd Richardſon, Hutton, 
Harvie, and Yelverton concetved, he div a thing at her requeſt wbich 
he nieded not, viz, ſhew his accompts to her thrie Friends, appoint- 
ed by her, which is a trouble unto him, and moꝛe than he nerded 
to have done. And it ſtemeth the conlideration is ſufficient, and the 
beach ol pꝛomiſe made thereupon, juſt cauſe of ſuit, eſpecially ſhe 
pꝛomiſing to pay at two dapes, which implyes that in the Interim 
the Plaintiff ſhould fozbear his Suit, which being found by Uer- 
dict, 


— — 
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ditt, is a good conſideration; And thereupon the Plaintiff han 
Judgment. 1 * 
Th 23 | = 1 
' & Fter the end of this Term, two other new Serjeants were made 
Avis Aliff of Lincolns Inne and Robert Callice ot GYays Inu; 
their Writs were returnable, res e 8 they appel; 
edin Chancery quarto die poſt the fame return, & kept their Feafts 


at Sorjaants June in Heeiſireet, and obſerved the ang Hoteles eiu Ante 67. 


triptio 


preſentation as was before, and gave Rings quorum I. 
Recs s Oracula Leges. 1 S 


. 

5 1 1 
910 * 

5 4 13 


45 


V Emorandum this Caſe by his Majeſties command was pro- 


J pounded to all the Judges, to be by them reſolved ; Where- Hutt, 134. 


as one had received preſs-money, to ſerve the King in his wars, was 
enrolled, taken pay, and delivered amongſt the other Soldiers to a 
Conductor, to be brought to the Sea · ſide, and did after ward with- 
draw himſelf, and run away without licence; whether this depar- 
ture be felony .*&c, Upon conference and debate hereof, it was 
conceived by Hutton, Telverton, and my ſelf, That it was not felo- 
ny, either by the Statutes of 7. Hen. 7. cap. i. or by 3. Hen. 8 cap.1. 
which are the ſole material Statutes to this point, as it is reſolved 


6 


Fa 


Coke 6. Ren, au the. Caſe of Joldier c a2, That thoſe Statutes mention co, 6. 2. a 


only departure from their Captain, who is a ſpecial named perſon, & 

of ſpecial note and place, and the Soldier who departs, ought to be 
delivered unto him as his Captain, and he ought to be a Captain in 
war; and a Conductor is ſuch a perſon only, who is hired to guide 
them in the way, or part of the way to their Captain; and ſuch Con- 
ductors are new Officers; for in ancient time Soldiers were taken C 
and preſſed by the Captains, themſelves, therefore this not being a 
departure from his Captain, is not felony. But it was reſolved by 
— and Richardſon chief-Juſtices, Walter chief. Baron, Doderidg, 
Hlarvie, Fones, and Whitlock Juſtices, and Denham and Trevor Ba- 
rons of the Exchequer. That ſuch departue without licence ſrom 
his Conductor, was felony; for they held that a Conductor is a 
Captain within the Intention and meaning of the Statutes of 7. Hen 
7. G 3. Hen. 8. which Statutes although they be pœnal, yer being 
made for the publick Service, and good of the King and Realm, may 
very well be taken liberally, according to the intent of the Makers; 
for a Captain is but a Conductor, Leader, a Chieftain, and ſo is a 
Conductor, for he is one to command and lead them the way they 
be to go, and the Statute of 7. Hen. 7. doth not ſpeak of Captains, 
but of Litutenants, which in common acceptation is ſome what more 


than a Cptain, and yet no doubt but à Captain is within the faid 
Statute, 


Litt. 7 1. 2. 


3 Inſt. 96. 
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Statute, and by the ſame reaſon, a Conductor who is ſomewhat leſs 
than a Captain, may be a Captain, within the Statute of 3. Hen. 8. 
which ſpeaks of Captains and petty Captains, and a Conductor is a 
petit Captain; Conductor, dicitur a conducendo, which is to hire or 
preſs, or to guide, direct, or go along together in the way, and Con. 
duffores Militum are Preſſers of Soldiers, therefore a Conductor is 
a Captain, within theſe Statutes, and a departure from him without 
licence is felony, Another point was moved how this felony, and 
before whom it ſhould be tryed , becauſe it is a new Law, which 
makes a new felony, & it appoints that it ought to be tryed before 
the Juſtices of peace at their Seſsions. whereupon a doubt aroſe whe- 
ther Juſtices of Aſsiſe, & Juſtices of Oyer and Terminer may by their 
Commiſſion try it or not; and herein was not any reſolution given, 
but the greater opinion was, That the Juſtices of Oyer and Terminer 
may try it by their Commiſſion. 


73 


2 
— — _— ___———— 


— 


+$+$0$$$$55$5$$$$$$$4+$$$ 
Termino Trinitatis, anno tertio Carol: Regis, 


in Commun Banco. 


Wilcocks verſus Bradell. 
FP , by Wilcocks againſt Jane Bradell the ite of 


J. 


John Bradell, Pꝛincipal of Se, Mary Hall in Oxford, and Her. 25. 


Chriſtian the Daughtev of the ſain John Bradell, to ay their 


Suits in the Wice⸗Chancellozs Court of Oxford; Foz that where⸗ 


as Jane Bradell had libelled againſt him in the Mice · Chancelloꝛs 
Court of Oxford; fo2 calling her Bawd and old Ba wd ( which i 
termed the Actfon of Injury, and Chriſtian, fox theſe woꝛbs ſcurvy 
Whore and Jade, und that he div ſtrike her: Foz ſtaying of theſe 
Dutts, Sentence being given agatniſt him in both, Wilcocks pꝛays 
to have feverat Pzohibicions ; And now the Agent foxthe Untver⸗ 
fity ; movev' fox a conſuſtation and ſh:wep the Charters of the 
Univerſity anno 14. Regis. Rich. 2. & anno 14. Reg. Hen. 8, where- 
by is granted unto them, That they may inquire of all Trefoaffes, 
Injuries, and of all Pleas and Quarrels, and of all other Crimes 
and matters (except Pleasof Franktenement ) where a Scholar 
oꝛ their Servants oꝛ Miniſterg ſunt una partium, & cognitionem, 
& correctionem inde habend. ſecundum eorum Statuta, vel conſue- 
tudines, vel ſecundum legem Regni noſtri Angliz ad voluntatem 
Cancellarii; Ita quod Juſticiarit de Banco Regis ſive de Communi 
Banco, vel Juſticiarii de Aſſiſis non ſe intromittant. Et fi iidem Juſti- 
ciaritinquirere;ſeu aliqualiter cognoſcere, ſeu intromittete perſtrinxe- 
rint ; tunc ſuper certificationem, notificationem, ſeu figniticationem 
Cancellarii Univerſitatis, ſeu ejusCommiſſariiInquiſitionem, ſeu cog- 
nitionem hujuſmodi ſuperſedeant , nec partes ad reſpondendum co- 
ram eis ponant, ſed pars illa coram Cancellario, ſeu Commiſſario ſuo 
ſolummodo caſtigatur & puniatur in forma prædicta; And that 
theſe Charters were confirmed by Ack ok Parliament anno 13. 
— * Elizab. ( and ſo were reciten verbatim in the Ack) And bo 
caule Wilcoks was a Scholar, and Maſter of Arts of the laid 
Univerſity, it was pꝛayed that the cauſe might be remanded; and 
it was much debated at the Barr and Bench fox that the Par⸗ 
ties Plaintiffs were women, which were not any petſons p2tvi- 
ledged there, and the Dekendant who is the Scholar doth! nod 
Deſire that pꝛiviledge, but would oppoſe it, and pꝛapeth theſe 
Pꝛohibitions; but the Court agreed, fo; as much as the Charters 
are; That the Univerſity ſhall ue conuſance of thoſe PRI, 
| ; ere 


Poſt. 87. 


4 Inſt. 259, 
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inkoꝛted to ſue there, therefoze the Caule ſhould be reman. en. 


over the Barr and committed to the Fleet, but no Fine was impoſed 
upon him, quia pauper, vide 20. Hen, 6. fol. 37. where is the like 


where una pars eſt Scholaris : and fo the Plaintiffs being thereby 


Jeromes Caſe. 


Emorandam this Term, becauſe one Jerome an Attorny had 
M proſecuted three ſeveral Actions of debt, every of them be- 
ing above the ſumm of forty pounds and ſo finable to the King; and 
procured Judgments to be entred upon them, no original Writs be- 
ing ſued forth, ke himſelf having received the charges for ſuing the 
Originals, as well for the Fine to the King, as for the ſaid Writs ( as 
he himſelf confeſſed upon his examination : ) And becauſe it was 
done voluntarily, in deceipt of the King for his Fines,and againſt his 
Oath as Attorny, That he ſhould not practiſe any decent, it was or. 
dered; That he ſhould be put out of the Roll of Attorneys, & be cait 


Judgment; and it was torthwith put in execution accordingly, and 
a Preſident was ſhewn,which was entred in the Rollanno 30. Eli gab. 
That one Osbaſton an Attorny, for tallifying and forging a Writ of 
Capias, was ordered to be put out of the Roll, & caſt over the Barr, 
and fined five pounds, and ſworn never to practiſe aſter as Attorny, 
& to be brought to the Kings Bench Barr and Exchequer, tliat know - 
ledge might be taken of him, That he was not to practiſe any lon- 
ger as Attorney in thoſe Courts. | 


Turner verſas Palmer. 


* — impedit ad preſentandum ad Eccleſiam de TUatton, and 
A beſoꝛe appearance of the Defendant, it was moved, That 
the (Urit might be amended; Foz his title of pꝛeſentation is to 
the Uicaridge of the ſaid Church, and not to the Parſonage; and 
becauſe it was in a UUrit o2iginal and in point of ſubſtance, the 
Court much doubted whether it ſhould be amended; fo? it is cleer 
the Writ was miſtaken, fo2 the woꝛds ad preſentandum ad Eccleſi- 
am lalwayes intend right of Advowſon of the Parſonage, but when 
the title ts to the Bicarivge only, there is a ſpecial TUrit ad pre- 


ſentandum ad Vicariam, Fitsherbt. Nat, Brev. fol. 3 2. & 15.Eliz Dy. 


323. But becauſe Gay the Attoꝛny gave a note to the Curſitoꝛ of 
the Chancery to dꝛaw a TUrit ad preſentandum ad Vicariam Eccle- 
ſiæ de Matton, and becauſe it is a peremptozy Action in a Quare. 
impedit, the ſix Months being paſſed ; the party being a Purchaſoz 
of the Advowſon, and that miſpziſion happening by the fault of the 
Clerk, who did not purſue his Maſters direction, it was ozdered that 


it ſhould be amended, and the Curſitoꝛ being pzeſent in Court, was 


appointed to amend it. 
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Whitacres verſus Hamkinſon, Hillary, 2 Ciroli Rot. 


Ebt upon an obligation with condition to pay 100 l. Che 
I Defendant pleavs, That one John Woodcock was bouny 
with him joyntly and ſeverally in the ſaid Bond, ano that the 


Plaintiff recovered againſt him, and had him in execution upon 


a Capias ad ſatisſaciendum, and that ſuch a Sheriff libere & volun- 
-tarie permitted him to go at large, Et hoc, &c. It was hereupon 
demurred, and being moved without argument, - adjudged foz the 


Plaintiff; fox an Execution againſt one fs no Barr, but that he ; c. 20. 
map ſue the other; Foz execution without ſatisfaction is not anp 2 cr. 143.338. 


Barr; and although he eſcaped by the voluntary permiſſion ok tye 5. 60. 
Sheriff, as is pleaded, ſo as the Plaintiff is entitled to an Acti- pon. cs. 
on againſt the Sheriff, yet that ſhall not depꝛive him of his re- 3 
medy againſt the other Obligoz ; but if he had pleaded, that te? 
Sheriff ſuffered him to go at large by the licence 02 command of ea. 73; 
A it had bien a diſcharge and might have bien pleaded 

in Barr. . 2; | . 


et Thorow good and Jaques verſus Collins. 


F KReſpas. Upon Demurrer the Caſe was, that one Dobſon . 
| deviſed the Land in queſtton to the two Plaintiffs, and to * 25 
four other perſons, habend. to them, their Y-irs and Aſſignes in 
perpetuum, & quod eorum omnes haberent-equalem & conſimilem 
partem, Anglice, part and part-like, and cvery of them to have as 
much as the other; and whether this were a Jopntenancy oꝛ Te- C. 239. 
nancy in common was the question; foz the Defendant cla ined by dier. 25 
deviſe under one of the Deviſtes, and without argument it was av- 
Judged, That by reaſon of theſe woꝛds, part and part - like, and be⸗ 
ing deviſed to them, their Heirs and Alligns, and being in a Lill, 
it was a Tenancy tn common, and not a Joyntenancy, and that c, 
8 —— . had good title; wherefoze it was arjadged fo: the co. 3. 25.6. 
ekendant. ; 


Eve verſus Wright, Hillary, 1 Car, Rot. 7 . 


7 The Defendant made conuſance as Bapliff to the . 
Lop Peters, becauſe the Lozd Peters was ſeiſed in f of the Hel 2. 
Yanoz of Wrirtle, and he and all thoſe whoſe Eſtate, 8c, have had 

within the ſaid Yanoz a Liete of all the Reſiants in Writtle ſemel 

in anno, viz. upon the Monday next after the Feaſt of Pentecoſt . 
tenendum, and all Amercements in that Lite, for not coming. 

and that the Plaintiff was amerced, and koꝛ the ſaid Amercement 

the diſtreſs was taken, and iſſue being joyned upon this pꝛelert⸗ 

ption, the Jury at the Barr found this ſpecial- Uerdict , viz, 

That the Lozd Peters, and all they _ Eſtates, &c. have had a 
t 2 Leet, 
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Hutt. 90. 
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Poſt. 421. 


3 Cr. 829, 
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R. 414. 


Let, &c. verbatim ut ſupra ; But further they find, That the 
Marden and Scholars of New-Colledge tn Oxtord are ſeiſed in 
fee of the Mano? of the Rectozy of Writtle, called Romans-tee in 
Writtle ; and that they and all thoſe whoſe, &c, have had a view 
of Frank⸗pledge of all the Inhabitants and Reſiants within the 
ſaid Yano? called Romans. tee,ſemel in anno, in Feſto commemorg» 
tionis Pauli tenendum ſecundum antiquam conſuetudinem ibidem, 
as to their Manoꝛ of Romans belonging; And that the Plaintiff 
was a Keſiant within the ſaid Yanoz; and if, ſuper totam materi- 
am, &c. So the point intended was, Becauſe the Plaintiff wag 
a Reſiant within the Leet of the Colledge , whether he may be ſaid 
a Reſtant within another Lt, and ſo chargeable to two Lets: 
and whether one may have a grand Leet of all the Inhabitants 
within a Gill, and another map have an inferiour Leet of ſome 
of the Jnhabitants within the ſame Mill, ſo as they ſhall-be ſub- 
ject to two Liets was the Queſtion? But all the Court held, 
That fozaſmuch- as the Uerdict had found the Ifſue verbatim, to 
be pꝛeciſely fo2 the Avowant , as he pleaded, The finding ot the 
other matter after, is not material, but idle, and Judgment to 
be given fo2 the Avowant. So the matter in Law was never 
debated by the Juſtices, Vid. 13. Ed. 3. Leet 7.21. Ed. 3. 3, 18. Hen. 
6. 12. book of Entries 506. Mich. 18. Jacobi in the Kings Bench, 
betwirt Cook and Stubbs, | 


Chapman verſus Chapman, in the Exchequer Chamber. 
; "= Trin, 2. Car. Rot, 483. | 77 


| in the Exchequer Chamber of a Judgment in Debt in the 
Kings Bench, upon an Obligation of 2001. conditioned, That 
if the Obligo2 ſhould at all times well and truly payzperfozm, aud 
kep all and ſingular the Rents, Covenants, Gzants, Articles, 
Payments and Agreements, which on his part are and ought to 
be perfoꝛmed, compiled in ſuch an Jndenture of Leaſe, &c. That 
then, &c. the Defendant pleaded generally perfozmance of all Co: 
venants, & c. The Plaintiff replyes and ſhews a bꝛeach fo2 not pay- 
ment of the rent at ſuch a time, but doth not ſhew any demand of 
that rent, and thereupon the Defendant demurred, and it was ad- 
judged fo2 the Plaintiff ; and now the Defendant alligneth fo2 Er- 
r02, That fo2 as much as the condition of the Bond is general, foꝛ 
the perfozmance ot all the Covenants, and nat particularized foz the 
payment of the rent, the rent is not payable without demand, and 
therefoze the bꝛeach was not well affigned ; and fo2 that the Books 
of 14. Ed. 4. 4. & 22. Hen, 6. 5 2. were Cited, but all the Juſtices and 
Barons held, That the Judgment is well given; foz he pleading 
perfozmance of the payments, covenants and agreements, it ſhalf 


be intended he had really perfozmen them, and ſo had paid all the 


rents; and when the Plaintiffreplyes, That he hath not paid ſuch 
a rent, he needs not allege a demand, fo2 the Defendant may = 
ay 
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ſap it was not demanded, fo2 then it ſhould be a departure from his Liu. 30g.a 
Plea, whereloze they held the Replication was good, and pet the 
Obligation being general fo2 perfozmance of Covenants, doth not 

alter the nature of the rent, but that it ougbt to be demanded; ayd 2 Cr.r4sf 23 
upon this reaſon a cale was cited, which was Paſch; 40. Eliz. Rot. 3 9.2784“ 
10. betwirt Specot and Sheers in the Common Bench; and the 0. 4 
Judgment was affirmed. 82 1 Rol 460. 


Rolte werſus Shatp, in the Exchequer Chamber. 


I kKror in the Exchequer Chamber ot a Judgment given in an . 
Aſſumpſit in the Kings Bench, where the Plaintiff declaren, 1, 25" 72 
That he at the requeſt ot AS. made a Gown and Petticoat fo? the roh. 121. 
ſoid A. S. which lay by him, becauſe they were not paid foz, That 
the Defendant in conſiveration.the Plaintiſf would deltver to the 
ſald A. S. the ſaid Gum and Petticoat-aſfumed and pzomiſed to 
the Plaintiff, That he would pay: as much as the Gown and Pet⸗ 
ticoat were reaſonably: woꝛth, alledging in facto, That he upon 
| that pꝛomiſe delivered the lat Goun and Petticoat to the'ſaiy 
| A.S. and that then it was reaſonably: wozth fiftren' pounds, and 
that he had requeſted the Defenyant to pay it, and he had not paid 
it; the Defendant pleads non aſſumpſit, and found againſt him, 
and Judgment fo2 the Plaintiff; And now Etro? aſſigned, That 
the declaration is inſufficient , becauſe it is alledged he pꝛomiſed 
to pay, and he doth not ſhew to whom he ſhould pay it, ſo it is 
fncertzin unto whom the payment Gould be made. Secondly, 
there is not any conſideration fozthe Defendant to be charged, 
fozhehathnot any benefit by the delivery to A. S. Thirdly, he doth 
not älledge that he delivered them to A. S. to her own p2oper uſe, 
and then the delivery to her is not material. Fourthly, the pꝛo⸗ 
miſe to pay fo2 them tantum quantum, &c. is in ſufficient, but all 
the Juſtices held that the declaration is good; fo? as to the firſt, 
That he pꝛomiſed to the Plaintiff to pay , although he doth not 1. cr. 10. 
ſay to whom he ſhould pay, it is good enough ; fo2 it ſhall be in⸗ Cr: 550. 
tended to the Plaintiff, and to pay to another is idle; foz the 3 E714: 
Plaintiff made the Cloaths, and the pzomiſe was to him to pay, 
therefo2: it ſhall be intended to be paid unto him, as in 4. Ed. 4. 
Obligation ſolvendum to the Obligoz, is idle, and ſhall be in Law 
a good Obligation to the Obligee, To the ſecond, That the con⸗ 
ſideration is good, fo2 the delivery of thoſe Garments out of his A 
bands at the Defendants requeſt ,-is a good and valuable conſive- 20. 2, . 
ration. To the third, That the delivery to A. S. at his requeſt, ance. 19. 
is a very good conſideration. To the fourth, it is the uſual wap 
to lay down in certainty, viz. That he ſhould pay foz it tantum Pot 573: 
quantum meruit, &c. and then to averr what it is reaſonably wozth, ; cr. han 
which being the common courſe and always allowed, Judge- 


ment was therefoze affirmed, 


Purchaſe 
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purcaſe verſus Jegon in the Exchequer Chamber, 


Ney 85, * Ebt upon an Obligation oł 200 l. conditioned foꝛ the pay, 
Jones 140. I ment ot tool, upon the one and theirtieth day of September 
1 following, The Dekendant pleaded payment the ſaid one and thit 
Cd 2. f . titth day, accoꝛding to the condition ot the Bond and z ſſue there, 
Co. Litt. 46. b. upon, and found that he did not pay, and coſts and damages af: 
ſeſſed, and Judgment given koz the Plaintiff, and Erro bzought 

in the Exchequer Chamber, and the Erroz aſſigned, becauſe the 

Werdict being upon the p on the one and thirtieth day of 
September, is an idle and void iſſue, and ſo a void Uerdict, and 

then the Judgement being given upon the Gerdict, is ill; but the 

Plea of the Defendant is ill, and Judgment ougbt to have bien 

given upon that and not upon the Merdict, ſed nod allocatur, fo; 

ant-z5. 54. there being no ſuch day as the one and thirtieth day of September, 
and the Jury finding that the money was not paid upon that dap, 

no2 any time beloze, they find in effect it was never paid, which is 

a good Uerdict, and Judgment well given thereupon; And there⸗ 

foze Judgment was alfirmd. 118 | 


Pu 
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in Communi Bano. 


Claphams Caſe. 


Ote upon infoumation to the Court. That an Habeas Corpus 
N being awarded to the Court of Guilford in Surrey, to remove 
a cauſe there depending, they notwithſtanding pꝛocteded. 
Upon examination it appeared, That the Writ was delivered 
after the iſſue joyned in debt, viz per minas pleaded, and That the 
iſſue was joyned mo2e than ſix wxks after the Action bzought, fa 


as by the Statute of 21. Jacobi, eap. 23. the Judge might refuſe. 


Jt was reſolved by all the Court, becauſe it was in an Action of 
debt upon an Obligation of 200 l. not made within that Mill, 
That the Statute doth not extend to this Caſe ; Foz that pꝛo⸗ 
vides againſt the removing by Habeas Corpus, ſuch Acttons only 
where the cauſe of Suit is pꝛoperly ariſing within the ill. Se- 
tondlp, fo2 as much as the pꝛoctedings were befoze one who was 
Town-Clerk and Attomey of the Common-Bench , and not an 
utter Barriſter (as he ought to be by, an expꝛeſs pꝛoviſo in the 
Statute, and ſuch utter Barriſter ought to be there pꝛeſent, and 
cannot have a Deputy , but ſuch one as ts an utter Barriſter and 
preſent at the Trpal) Jt was reſolved, That after the Habeas 
Corpus delivered the ſaid pꝛoctedings were ill, and not warranted 
by the Statute , and their pzoceedings after an Habeas Corpus tg 
Tryal and Judgment, were alſo void: TUhereupona Superſedeas 
was awarded; And the Judges of th? Kings-Bench, being in⸗ 
fozmed thereof, agreed, That their courſe in the Kings-Bench 
was to diſailow p2octedings in an inferiour Court after an Ha» 
beas Corpus delivered, unleſs it were a cauſe ariſing in the Mill 
02 Coppozation, 


Oxford verſus Rivett, Trin. 3. Car. Rot, 1684. 


8 facias agatnſt Katherine Rivett, Adminiſtratrir of John 
\_) Rivetr, upon a Judgment again the Defendant, as Admini⸗ 
ſtratrix, fo2 a debt due by the Inteſtate. The Delendant pleaded, 
That the Inteſtate made his TUil], and thereby conſtituted Edward 
Rivetr his Don, within age, his Erecutoz; and that Adminiſtra⸗ 
tion was committed unto her durante minore ætate, and that he 
upon ſuch a day attained the age of ſeventeen years, and then re⸗ 
kuſed to be Executo2 , and the Adminiſtration was committed to 
Dir Hugh Wirrell and that at the time that Edward Rivett came 

8 to 


2. 


Hett. 33. 
Poſt. 92. 92 
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6 to the age of ſeventien years, ſh: had fully adminiſtred all the E· 


ſtate which came unto her hands, &c. The Plaintiff replies. That 
at the time the laid Edward came to his full age, devaſtavit diverſa 
bona of the Inteſtates, unde fatisfecille: uir ta him his due debt, 
the Defendant rejoyns quod ipſa non devaſtavit aliqua bonorum 


&c. & de hoc ponit, &c. & prædictus querens fimiliter ; and upon 


this it was tryed and found loz the Defendant, and now alledged 
in arreſt of Judgment, That here is not any iſſue jopned, and 
therefoze a Miſ⸗trpal not aided d any Statute; foz in tze replica⸗ 
tion he voth not alledge, That Katherina devaſtavit, but that de- 
vaſta vit; and Katherina is not named. but by a Paretitheſts ; but 
Richardforr, Hutton ant Harvie contetbed it ſheuld be conſtrued, 
That Katherina devaſtavit; fo; ſhe was the Adminiſtracrir ; and 
the other, by tntenvment, cout not make the devaſtation, And the 
Replication ts; That devaitavic div« cfa dona, unde ſatisfecifle po- 
1 tuit the Plaintiffof his devt, which ts a ſtrong intendment that ſhe 
2.Cr.63, devaſtavit, and it ſhalt be a guod intendntent to aii it atter Uzroict, 
And ſhe in the Rejopnder faith, Quod ipfa Katherina non devaita- 
vit; & de hoc ponit ſe fuper patriam, & querens ſimiliter: And heres 
upon a Uerdice was given, which the Plaintiff ſhall not avoid 
dy an exception, to his own Replicatton. But Telverton and J 
held, That an intendment ſhall not make a Replication good, and 
an Iffue cannot be joyned, but where there is a virecr atfirmattvg 
Co. LItt. 125.4 and negative; but here is no direct aff::mative quod devaſtavit; 
poſt. 94+ And the Court ſail not intend it to be Katherine, moꝛe than ang- 
ther; and it may be that Edward Rett the Executoʒ non de vaſta- 
vit: But, quacunque via data, the Court, by intendment, ſhall not 


ald it, where there is no iſſue joyned; and the Uervice caunot help 


ft. Vide reſid. poſtea. pag. 93. 
Fawkeners verſus Bellingtiam, Mich. 22. Jac, rot. 490. Suſſex. 


3: Eplevin of the taking of thaw Oren, upon the third day of 
onde September, anno viceſimo Jacobi Regis, apud Eaſt-Gyrns 
Poſt. 214.215. ted, in @ plate called Horſe - ſhoe · Meadowe; The Defendant 

makes conuſance, as Bayliff to Sir Henry Compton and John 
. Blund, fo that the place where, was ten Acres of Meadow, quod- 
que diu ante tempus quo, &c. ultimus Presbyter celebrando divina in 
Eccleſia de Eaſt-Gzienfted was ſeiſed in tte ot a Meſſuage called 
Boyles, and ot one hundzev Acres of Land, fozty Acres of Bea- 
dow, and thirty Acres of Paſture in Eaſt-Greenſted, afogeſaid, 
whereof the place where, time whereof, 8c, and ok all the time, dec. 
was parcell in jure presbyteratus ſui, and held them of the Low 


Poſt, 215, 


Windſor and John Sherry, as of their Banoz of Brambleton in the 


County of Suſſex, by fealty and rent ot eightten chillings and four 
bzoad arrows annually at Michaelmas, to be pald, and Suit of 
Court and Heriot. Of which Services the ſatd Lozd Windſor 
and JohaSherry where ſeiſed, by the hands of the ſaid laſt Pꝛesbyter, 
as 
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as by the hands of their Vera - tenant; and being thereof ſo ſeiled, 
the ſaid laſt Pꝛesbyter continued his poſſeſſion, untill the Statute 
primo Ed. 9. cap, 14. of Chanteries, and ſhews the Statute with 
the ſaving of all Rents, Suits, and Services, whereby the King 
was ſeiſed in fe of the Tenements unde, &c. and that the ſaid 
Bing anno quarto Regni ſui granted them to Thomas Reve and 
others, whoſe Effate one John Cornford now hath, and that the 
ſat) Lod Windſor and John Sherry were ſetſed in f& of the ſaid 
Yano? of Brambleton, befoze the ſaid Statute. and after; And 
that after the ſaid Statute, viz. in anno quinte Reginæ Eliz. they 
infeoffed one Pickering of the ſaid Manoꝛ and Rent, and ſo by divers 
mean convepances the ſame Manoꝛ came to the hands of the ſaid 
Sir Henry Compton and John Blund, in anno 14, Jacobi, and fo2 
the rent of eighteen ſhillings fo2 one year behind, at Michaelmas 
anno 20. Jacobi, he made conuſance as Bapliffto them, as in land 
chargeable to their diſtreſs, foz the laid rent in forma prædicta, and 
aberrs, That Presbyteratus prædictus fu.t in eſſe within five years 
bi kope the Statute of primoEdw. ſexti, and makes divers other 
| averments, That the Lands were within the Statute , and that 
they were within the ſaving of the Statute. The Plaintiff in barr 
| of the conuſance pleads proteſtando, That the ſaid Pꝛieſt non 
tenuit and proteſtando to all the mean conveyantes. pro placito 
dicit, That the ſaid Sir Henry Compton and the [atd Joho Blund, 
nec aliquis alius , whoſe Eſtate they dave in the (aid Banoz, were 
ſeiſed of the ſaiv rent within fozty years ante rempus quo, &c. 
and thercupon it was demurred, and this Caſe was ofcentimes 
| argued at the Barr and Bench: The ſole queſtion was, whether 
this rent be within the Dtatute of 32. Hen. 8, of limitaifons; fo2 
if it be, then no ſeiſin being had within fozty years (as is confei- 
fed by the Oemurrer) he is to be barred of that conuſance ; and it 
was argued by Yelver:on, Hutton, and Richardſon fo2 the Defen: 
dant. That although it be a rent within the wozds of the Statute, 
pet it is aut of the intent of the Statute ; fo2 the Statute extends 
anly to rents fervices, and rents by pzeſcription, but rents which 
begun by died within time of niemozy, were created quaſi by an 


Act of Parliament (and ſo their beginning known) are out of the *-5-55-« 


intent of the Dtatute ; fo2 that intended only ſuch rents; whereof 
ſeiſin ougbt to alledged in an avowyy , and being alledged ſhall 
bind the party, unleſs there be a travers; and when ſeifin is al- 
ledged, it is but fozmal, and not the ſubſtance, as it is where an 
Avowry is made of a Rent created by Died. oz reſerved by Gzant 


5 


averſable, but the Deed only which is the Title, as it is heln 


time of memo: althaugh ſeiſin be there alledged, pet it is F. N B. 11 


Coke 9. Rep. fol. 94. Sir William Foſters cafe. and 10. Rep. fol. F. ga. 


108. Lofeilds caſe. Su rent created made by Ac of Parliament; 
the beginning thereof being by the Act, that is his Title, and the 
ſeiſints nat material.; and although the ſatd rent were a rent-ſer- 
| vice, pet the conſtruction of => Act of primo Edw. ſexti, it is 
i -.-. | | turn d 
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Co. Lir .1 53-2 


Lib.8.f. 118. b. 


and that this is not a new Rent made oꝛ cteated by the Statute! 


Co, Litt. 1. bv. 


turned into a Rent-ſeck, and the beginning ok that turning being 


known, it is therefoze as a Rent created by Parliament, and Tel. 


verton and Hutton called it a Rent coming out of the womb of the 
Parliament, «and therefoze ns time to hade feifin thereof within 
foy years, foz the Statute pꝛiſerves it unto him; and as hy 
hath lols thereby as Loꝛd, That he cannot have Efcheats an 
other pꝛoſits which a Lozd hath , ſo hath he benefit ; that ache gf 
time o2 ſeiſin, although an hundzed oz two hundzed years ſhall ng 
p2eiudice him, and therefoze compared it to the Cale of a Rent, 
charge by Ocd, oꝛ a Rent granted uponequaitty of partition, in ah 
Avowry fo2 them; although lellin be alledged, yet it is not mar 


rial nv? traverſable., no2 is it of neceſſity co alledge it; And this 


Statute of ptimo Ed. 6. taking away the Signioꝛy, the Ren 
which is the fruit ought to be conſtrued as liberally and benefic 
ally as may be, and this Avowry is grounded upon the Statun 
of primo Edward. ſexti. which he ſhews in his Avowyy, and there 
foze is out of the Statute of Limitations, which extend to Avon 


ries at the common Law: But they agried, That it is the ſam 


Kent in eſtate as it was beto2e ( viz. ) if it were an Eſtate fo2 lil 


theremainderover, (o it ſhall be ww; and if it were deſcendibly 


on the part of the Mother, ſo it ſhall now deſcend in the fame man 
ner: But it is altered in quality, fo2 it is turned into a Rent-ſeck, 
and the beginning thereof being known, is therefoze out of the St 
tute, id eit, out of the intent of the Statute, although not outs 
the words, and compared it to the Cale where confirmation is 
within time of memozy , to hold by ten Hillings rent, whereas te. 
fozc he held by twenty chuungs rent: Aithoagh there were not an 
ſeilin of this rent within fo2ty-years , pet it is out of the Statute: 
as it Judgment de in a per que ſervita, ſuch Rent is out of tht 
Statute,” becauſe there is a Necoꝛd thereof; ſo fo as much as thit 
Rent is turned in to a Nent⸗ſeck by the Parllament, it is out of th! 


Statute; But it was argued by Harvie and my ſelf tu the contraty, 


That this is within the Statute, ko; the Statute extends to al 
Rents, Suits and Services, fo it is within the wozds; and m 
alſo conceived it to be within the intent; keꝛ although it be a ne 


--Rent-ſeck, and was befoze a Rent⸗ſer vice, and the time vt the ab 


tcration thereof is known, ybt becauſe the beginning ok the treatin 
of this Kent is unknown, anv-itis the ſame Rent it was befo2e() 
it is. parcell ot the Manoz as befdye JUS 3. Affiſ. to, 2 3. whith 
pꝛoves that it is an ancient Rent, time where memoꝛv, 8c, And 
allo the ſeiſin befoꝛe it was tutned inco a Nenc-ſeck, is luftictent to 
have an Alliſe; us Coke Rep. 4: fol. 9. Bevills Caſe ; and therivt 
the Rent being an ancient Rent is diftraiable of common right; 


primo Ed w. ſexti appears by this, becauſe the Stakute faves ot- 
iy all ancient Rents, & and by tonitruttion of Law this chall be 
taten to be and ſaurd to the Laꝛd as a Bent-ſeck , becauke the Anz 
cannot be a Tenant not hold ol any, as the Cenant befox div, — 

— 14. Elz. 
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14. Eilz, Dyer 313. Coker. fol. 47. a. and this Rent is not as 
u Kent given by the Statute, fo2 alaving in an Act of Parlia- 
ment is no giving of any new thing, unleſs in ſoine ſpecial caſe ; 
being a ſaving of that which was in elle befoze , and it is quaſi an 
Exception oz Fo2epzile out of the Statute, as it is hein in Plow, 
Comm, 563. 35. Hen, 6. 34. 26, Aſſiſes fol. 66, 8. Ed. 3. 67.9. Ed. 3. 
27. Hen. 8. Title Parliaments 77. So this ſaving being general 
doth not give this rent, but is a ſaving of it gut of the Statate, 2 
where otherwiſe it would have din ertinguiſh:d and ioſt ; Foz et 101. 
every one is intended to give all their rights in ſuch lands oz rents 
iſluing out of the ſame, but only ſuch as are ſaved thereby: So the 
Statute doth not give hoz make aup new thing by the ſaving, but 
ſaves that which befoze was in being, and ſo it is the ſame rent: 
And this is pzovev by ths averment, That he had ſuch rent befoze : 
Do it is not to be compared to a rent made o2 created by a Deed 
02 Retcozd, within time of memozy ; fo2 this is a rent, whereof the 
beginning is tiot known, and therefoze of neceſſity ſetfin muſt be 
alledged thereof in an Avowry ; And this ſeiſin is always traver- 

. fable, fo2 in an Avowyp the feifin is the pzincipal matter which | 
ought to be alledged , and it ſhall be traverſed, as it is held in —_ 
22. Hen. 6. Cok. . Rep. fol. 34.3 6.4. Bucknalls Caſe; 27. Hen. S. ſol. j. & n 
20. 34. Hen, 8, averment 113. and ſeiſin alledgen ought to be con- 
feſſed and avolded, as by coertion of viſtreſs,o2 traverſed, and a tra- 
vers ſhall never be of a ſeiſin gener ally, but ever of a ſefſin within time 
of limitation, as the Books be Dy. 107. 315. Cok. 8. Rep, ſol. 64. 

Warrens caſe cited in Foſters caſe 10, Hen. 6. 6, Keilw. 13. Hen. 7. 
fol. 31. 21, Hen. 7, 7. Dyer 330, And Wheteas it waz affirmed , 

That ſetſin ſhould not be alledged oz traverſed, becauſe the Rent. 
is changed within time of memo2y; that cannot be a reaſon, foz 
then when the Lov purchaſeth the Tenancy o2 Meſnaliy, he ſhall 
have a furpluſage of the Services, which are notwithſtanding 
Diffcatnable of common right, as the Book 2. Ed. 3. Ext inguiſhment 
1. 20. Ed. 3. Avowry 126.4 therefoze it is againſt Law, That the 
Low ſhould be bound in that caſe, to any time of ſeiſm; And this 
Statute of Limftatfons is favourably to be expounded, to repzefs 
the mifchiefs, and not to be enlarged in time further than the =ta- 
tate appoints, as Plowd , Comm, fol. 371. per Catim in cafes of 
Fines, which is the reaſon there given, That Coppholds are with⸗ 
in that Dtatute, and it being within the mikchief and remedy in⸗ 
tenden by the Statute, ought ts de conffrned accozding to the 45 


Vules in Coke z. — fol. 7. Heydons eaſe, wherefoze they con- 


tluden foz the Plat But by reaton of the opimon ot the other 
thꝛie Juſttces, Juvyment was given fox the Defendant: But 
afterwards a LAtit of Erroz being brought in the Aings Bench 
upon the point in Law, the Judgment was reverſed, quod vide 
poſtea. pag} 214. | 
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VG : N J Emorandum, Jn the laſt Uacation, one, Servant to Set- 


jeant Hcadly uſually attending on him, was arreſted upon 
a P20cecs out of the Court of the Barthalſey , and thereunon ob; 
tained a TUrit of pꝛiviledge out of this Court, reciting, That Ser- 
jeants at the Law which are attending this Court, and their Ser- 
vants o2dinarily watting upon them, ought to enjoy the p2tviledge, 
ro be ſued in this Court; wh ch being delivered to the Steward 
of the ſaid Court, he waulonot allow thereof, ſuppoſing Serjeants 
at Law ought not to have ſuch paiviledge, fo2 them and their Ser- 
vants, and that he might not be ſued by bill filed againſt him, as 
1 1 Hen. 6 8.Dy.24.Book of Entries 430, 43 1. And now this matter 
was moved to this Court, That they ought to bave the pꝛiviledge, 
fo2 they are pꝛoperly attendant at this Barr, and none others are 
admitted to pzactiſe here; and although peradventure it may be 
doubted, whether he may be ſued by bill filed, becauſe there cannot 
be a fore-Judger againſt him, yet he may be ſued here by oziginal: 
and pꝛeſidents were ſhewn , one where Martyn Serjeant was ar: 
reffed in London, at the Suit of the Biſhop of Wincheſter, and at 
the Suit of others, and had a TUrit of Pꝛiviledge reciting, That 
Serjeants at the Law were to be attendant to the ſaid Court, ex 
officio plus quam alibi , and that their ſervice was neceſſary at this 
Barr, and therefoze commanded them to ſurceaſe, and to p2oſe- 
cute their Suits in the Common-Bench ; whereupon it was al 
lowed , and the party diſcharged , of the St in Court of Mar- 
ſhaiſ:y. A Copy of the Kecozd and TUrit p2oduced, was as fol- 
lometh. | ; 

Rex Majori & Vicecomitibus London, &c. cum omnes &æ ſin⸗ 
guli de Curia noſtra de Banco, in veniendo verſus Curiam noſtram, 
ibidem morando & exinde verſus propria rediundo ſub protectione 
noſtra eſſe debeant, & à totis temporibus retroactis conſueverunt, 
Juri convenit ipſis, & quibus in eadem Curia, Nos de noſtris Ligis, 
conſervare dignemur exhibererur pro eiſdem noſtrum privilegium 
ſpecialius protegi quietius defendere. Nulli liceat Judici ſeculari 
placita verſus eos mora, niſi in ſeloniarum Appealorum, vel liberi te- 
nementi cauſis alibi, quam in Banco prædicto cognolcere vel tenere; 
Quidam tamen Henricus Epiſcopus VWintoniæ, & Johannes Podridg 
Curiz noſtræ prædictæ privilegia, neſcientes, nec ingendo, nec in- 
digendo Miniſterium Johannis M. ſervientis ad legem : Qui ex offi- 
cio incumbit in Curia illa pot ius quam in alia miniſtrare, præſertim 
cum eadem Curia ulterius gradus perſonarum, quam ſervientes ad le- 
gem non permittit, diverſas debitorum quexelas( viz.)prædictus Epiſ- 
copus unam ſuper demandum 100 l. & prædictus Johanne, Podridg 
alteram ſuper demandum de 12 l. verſus ipſum Jobannem M. Ge. 
coram vobis Præ fatis Majori tenendas affirmarent, & per certa bona 
ſua per Miniſtros veſtros attachiari,contra prædictæ Curiæ noſtre pri- 
vilegium, minus debite procurarent. Voſque pretatus Major querelas 
prædictas coram vobis inCuri veſtra circiter prædictas ſummas per- 


ſiſtitis terminand. prout ex ipſius 7. M. querela accipimus, unde no- 
; bis 
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bis ſupplicavit ſibi per nos de remedio provideriʒ Et quia eidem F. M 
fieri . quod eſt juſtum, & libertati & privilegio Curiæ prædictæ 
5 inv olabiliter obiervari volumus, vobis præcipimus, quod vos præfatus 

Major fi querelas prædictas vel earundem alteram ſumpſeritis, alio. 

quin vos præſati Vicecomites de plac. tis ſuperſedeatis, querela vel 

ea rundem alteram coram vobis, & quemlibet veſtrum de placitis illis, 
| & aliis quibuſcunque verſus præfatum 7. M. quocunque nomine cen- 
ſeatur, coram vobis ſedente Curia noſtra de Banco prædicto, motis 
vel movandis ſuperſedeatis omnino. Teſt. &c. Note this TUrit well, 
That Serjeants only, ſhall attend at the Common-Bench, and 
ſhall be impleaded there; and not elſewhere. 


Enorandun, That George Vernon a Reader of the Inner- 
Temple, received in the time of the laſt long Vacation a Writ 
to be Serjeant, returnable Menſe Michaelis, and thereupon he ap- 
peared upon the laſt day of October, which was the quarto die poſt, 
7 in Chancery, yet the Prothonotary ſaid, That he might have appea- 
red there the tirft day, or any day before the fourth day; & being 
| ſworn in Chancery;he had afterward day given him to appear in the 
Common-Bench, untill the 8 m of November, at which day he came 
| in the Morning to Serjeants-Tane in Fleetſtreet, accompanied with 
| the Benchers, & others of the Society of the Inner-Temple;& there, 
;bpeſore the Juſtices of the ſame Houſe, & the Lord Richardſon chiet- 
| Juſtice of the Common-pleas, the other Juſtices of Serjeants-Tnne 
in Chancery Lane, not being — 7 he went in attended with the 
| Warden of the Fleet & the Uther of the Exchequer, & there with. 
out any ſpecch made (as the uſual courſe is by chief-Juſtice) he reci- 
tied his Count, & after demand of the Oʒer of the Writ by one of the 
Serjeantsz and the Writ read by the chief Prothonotary, and defence 
made by another Serjeagt, he kneel-d, and his Coy fe & Hood were 
pur on, and he diſmilled, and afcerward, the ſame day went to the 
Common- Bench, & was there preſented by two of the Kings ancient 
| Serjeants, and then recited his Count, and Defence was made, and the 
Writ read, and he placed in his place of puiſny Serjeant. Mr. George 
Wild one of the utter Bariſters of the Inner-Temple, delivered Rings 
for him with this Inſcription, Rex legis Regnique Patrouus, & aſter- 
wards, upon the ſeventeenth day of November the ſame Term, he 
was made one of the Barons of the Exchequer, 


Hill. 25 er 25. 
Car. 2. B. R. 


Ant. fol. 67. 


Yr. Brownlow chief P2othonotary, ſhewed unto me theſe pꝛell⸗ „ 5: 
dents Mich. ſexto Jacobi Regis rot. 1001, Lovelace verſus Cockett. 


Ebt upon aBony. The Defendant pleaded acceptance of 
another Bond in dfſcharge of the Obligation afo2eſaid, and 


. 
Cr. 579. 


2 
ruled by the Court to be ill; and Mich. 2. Jacobi rot. 3272. "_ — : 
_ by 


— —— — . 
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by Branthawte againſt Cornwallis: Ye pleaded acceptance of q 
co.lib.5.44.b- Dtatute- ſtaple aſter the day of payment, and no Plea. And Trin. 
41. Eliz, rot. 1409. Maynard verſus Crick. Debt upon a Bony. 
3 cr. 716. The Defendant pleaved acceptance of another Bond in ſatisfacti 
co. Lit. a 1a. b. On of the firſt Obligation, and it was ruled by the Court to be ng 
Hob. 68. 9 good Plea. And Trio. 14. Jac, rot. 734. Oliver verſus Leaſe, Debt 
upon a ſingle Bill. The Defendant pleaded, That he infeoffed the 
Plaintiffof ſuch land in diſcharge of the faiv Bill, which be ac- 
co.Lin.212.b. Cepted, and it was held to be an ill Plea, Vid. 4. Hen. 8, Dyer x. 
Moor. 87. 12. H. 4. 23. E 


Young verſus Young, 


2 Orme don in deſceuder. Alter Judgment upon a Uerdjct, the 
Kecozd being removed by a TUrit of Erroz, it was moved to 
have it amended in the Philizers Roll, viz. whereas the Defendant 
was admitted befoze Juſtice Jones, Paſch, 22. Jacobi, being then 
Juſtice of the Common-Bench, to pꝛoſecute in omnibus Actionibus, 
and this was entred in the Plea Roll, and viewing the Boll, t wag 
quod conceſſum eſt per Curiam, That the-Defendant by ſuch a one, 
his Gardian ſhould pꝛoſecute, &c. and ſo it is entred in the Res 
membzance. And the Pbilizers Roll is, That John Young by J. S. 
his Gardain ad hoe admiſſus per Curiam, obtulit ſe quarto die, &c. 
But there was no entry in the Philizers Kol (as is uſually in 
R. 399- ſuch caſes ) quod conceſſum eſt per Curiam, quod petens ſequatur 
| per J. S. his Gardian; whether this may be amended and fuſertey, 
was the queſtion; and all the Court held it might well be amend: 
ed, notwithſtanding the Ulrit- of Erroz bꝛought and the Recozp 
removed; becauſe it appears by the note under Juſtice Jones 
hand, That he admitted the Gardian ad proſequendum, and by 
the ſeveral entries it appears, That he ſued by his Gardian, and 
the entry in the Boll in the Philizers Office, is quod obtulit 1e ; ſo 
the admittance of the Gardian appearing to be betoze the Obtulit, 
it is the omiſſion of the Clerk, oꝛ rather the Act of the Court, which 
did not cauſe it to be entred in the Philizers Noll; it ought not 
therefoze to prejudice the party, no moze than the not entring of a 
Warrant of Attomp , when it appears hs hath a ſufficient Mar⸗ 
rant of Attoznp, which hath oftentimes ben uſed to be entred upon 
examination of the truth, although a Writ of Erroz be then 
bzought ; wherefoze by the rule of the Court it was o2dered to be 
amended, but ſome doubt was made, whether admittance to ſue by 
Gardian, where it ought to be by prochin amie be good, as it is in 
Fitz. Nat, brev. 27. h. but the Court delivered no optnſon therein, 
2 Cr. 64e. 1. berauſe there were many pꝛeſidents, that luch entries had been 
Reſolv. p. 161. both ways, 
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Kirtons | 
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Kirtons Caſe, in the Court of Wards. 


A 7ote Upon an Aſſembly of all the Juffices and Barons in 
N Serjeants-Inne in F leetſtreet, The Caſe was pꝛapounded be- 
foze them by Hide chief-Jufttce , which had been argued befoze the 


two chief-Juffices, and chtef-Baron , being the Cale ot one Kirion 


referred unto them out of the Court of TUards. A man moꝛtgageth 
upon condition, That if he o2 his Heirs repay 100l. at ſuch a day, 
he ſhall re enter: He dies leaving iſſue a Daughter only, his (lite. 


being priviement enſeint with à Son, the Daughter and Heir at the 


Day papes the 100 l. and afterwards the Son is bon; TUherher 
the Son Hall enter upon the Siſter, oz ik the ſhall retain it fo2 


eber, was the question? vid. Coke 1. Rep. fol. 95. . 99. a. Shelleys Hob. 3. 


Caſe, That the Daughter which paid the money tall retain 0 fo2 
qui ſentit onus ſentire debet & commodum, and 9. H. 7.2 1. by Wood 
Chat if the Daughter enter fo2 a condition broken, and akter- 
Ward a Son is bozn , the Son ſhall not take advantage ; &c. be- 
cauſe he hath not anp right at the time of his entry; and it was 
held bp Hide thief-Yilftice, Walter chlef⸗Baron, Denham, Hutton,. 
Whitlock; Harvie, Yelverton, and- my ſelf, That the Siſter thall 


retain it aginſt the Son boꝛn, after perfaꝛmance of the conditi⸗ 


vn; Foꝛ in as much as the paid the money ( and il ſhe had not paid 
it, the land had bien loft) if ſhe could not retain the land again? 
the Son, the hath no remedy fo2 the money, and by payment there- 
of the hath'gathed the land, and is in, as a Jurchaſo? ; although 
the were intituled thereto by the condition, and as Heir, anu the ſhail 
retain it as ſhe ſhall the per quiſſte of a Uillain, and as land gained 
by her vigilancy; fo2 otherwiſe it ſhould be loſt to both, and ſhe 
Hould loſe both land and money ; therefoze the Law wills, That 
the ſhall retain the land. But Richardſon chief-Jilfice of the Com⸗ 
mon-Bench, and Dodderidg held ſtrongly the contrary, becauſe ſhe 
hath it as Heir, and then the n£rer Heir being b92:21 ſhall defeat 
it; And it was in her avoluntary act to pay the money, which ſhe 
might well have omitted, and ſhe paid it of her own head, and at 
her own perfil ; Jones ànd Trevor puiſny Bar ons vboubted thereok, 


and weäfe dt vellder any vpinmton, dut rather inclined thit the 


Moder ac er 
i | 004-4: ..**Halleys Cale. 1 
5 JeQione fittnis, upen a Leaſe of a Meſſuatze in Oron. The 

„Dekenvant being Pyincipal of Glaceſter-Hall in'Oxtord, pꝛe⸗ 
tended „That he being u Scholar in Oxford, and apjtvilebiew 


perfon, out to be Nile befoze the Uice-Chancelioz in Oxford at- 
Arcozdiny to thetrconttevk proceevitigs there, ſecundum morem Uni- 
veitatis; und actozdint ts the Charters granted to the Gniverſi- 
ties in anne. Rich. 27 & Arno 14. Hen. 8. and confirmed by Purlia⸗ Ante. 73. 
5 ah ment 


— — — 96? 
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ment anno 13. Eliz. Rgin. wherefoze he pꝛuped there might te a 
ſtay of the pꝛoctedings in this Court, and ſhews their Charters, 
That they had conuſance of all Suits, Contracts, Covenants, 
Quarrels, (except concerning freehold ) and this being a perſonal 
Action, they ought to have conuſance thereof ; and Damport foꝛ the 
- Univerſity chewed an ancient Recoꝛd in this Court in anno 22 Ed- 


wardi primi, where a Plea of Covenant was bzought in the Court 
of the Micc⸗Chancelloz of the Univerſity of Oxford, by reaſon of a 
contract made befoze that time, wherein was granted unto them, 


That they ſhould have conuſance of all Actions perſonal and Con⸗ 
tracts; and this Covenant in queſtion was, That he ſhould enjoy 
ſuch an houſe in Oxford fo2 a Year ; and becauſe this Court of the 


Common-Benchhad granted a pꝛohibition to ſtay the pzoceebings 


in the ſaid Suit, being begun in the Court-Chaiſtian, befoze the 
Uicechancelioz ; The Recozd mentioned, that upon the ſhewtng 
of this Charter, it appearing, the Action was bzought only upon 
the Contract, and not pro Domibus, therefoze a conſultation was 
granted; and it was pꝛaped here, becauſe this Action was but 
perſonal, That th:y migbt have conuſance thereof ; but all the 
Court denyed it, and affirmed that the Uicechancelloz hav not any 
Jurisdiction, noꝛ might hold Plea thereof; Foz in this Action he 
hall recover poſſeſſion, and ſhall have an Habere facias poſſeſſionem, 
and thereby he that hath a Frtehold may be put out ot poſſeſſion: 
and it is not like to the Recoꝛd ſhewn , loꝛ there it is only an Action 
of Covenant, whcrein the Plaintiff ſhall recover damages only, 
and therefoze reaſon to grant a Procedendo there; but here he ſhall 
recover poſſeſſion , and therefoze by their own rules they ought 
not to hold conuſance, noꝛ have liberty to pꝛocted in this Cale. Note 
that by this ancient Kecozd, it appears what are the pzivitedges 
of the ſaid Tiniverſity, and the Juriſdiction of this Court to grant 
a Pꝛohibition where th:y pꝛocied in Court-Chaiffian, in pꝛejudice 
of the common-Law, without reſozting to the Chancery. 


Whytmore verſus Porter. 


IR William Whitmore and others, Exetutozs of the Lady 


Craven, againſt Elizabeth Porter Executrix. In the Exchequer 
upon a ſpecial Merdict, the Caſe was; The Defendant as Execu- 


trix de ſon tort demeſn takes divers goods into her hands, to the 


value of 400 l. and ſells them by the allent and direction of John 


Porter her Son, who afterwards takes letters of adminiſtration, 


and paid the juſt-debts upon ſpecialties , as far as the goods of the 
Jnteftate amounted unto, as well to the value of tbe ſaid 400 l. 
ſold by his Mother, as of all the goods whereof the Jntecate 
dyed poſſeſſed ; and after that an Action of debt was bzought 
againſt the Feme as Executrix de ſon tort demeſne , who pleaded 
pleinment adminifliravit ; and upon evidence all this matter was 
Diſcloſed, and whether ſhe ſhall be chargeable oz not, — the 


E Qu} Aw A @£AGC a ere 


Caroli Regis, in Communi Banco. 89 


queſtion, and adjudged by all the Barans, who deltvered their opi- 
mons ſeriatim, That the hail not be.charged, but that the Plaintiff 2 | 
chall be barred j Foz this Action deing wought after the admin - . 45. 
ſtcation cummitted, and when ſhe was chargeable fo2 thoſe goods 
to the Adminiſtratoꝛ, and when the Adminiftrato? had fully ſatiſ⸗ 
| fiep in paying the debts of the IJnteſftate, as fat as all the goovs of 
the Jnteſtate amotmted unto, Jt is not reaſon ſhe ſhoutd be chargev 
againſt the Piaintitk, fo2 then the ſhould be double charged, viz. ta 
the Avitiniſtcatoz, and alſo to the Crevitozs ; allo it is not reaſon 
that moze ſhould be ſatisfied out of the goods of the Jnteſtate un- 
to the Crevitozs, than the goods of the Inteſtate amounted wnto; 
and ſo much deing latitzttes by the Aminittratoz, they ſhould/not Hob. 49. 
have mot; But if the Action had bien bzought againſt het befoze 
tbe Avnnniſtratoz hav fully. aymimiſtrey all in debts, peravventure 
it might have bien othetmite ; Foz the having gained goods into 
her hands, is chargeable toꝛ them, as £Execur:x de ſon tort demeſu, Cr. 406, 
untilt che gives latisfacton toꝛ them ts the true Avminiſtratoz,. oz 
ſhe her leit ſatisfie fo2 the true debt ts the value; Uherenpon it 
was adjuvyed for the Destnoant. 


| Kinaſton veeſas Moor N Hill. 2; Car- tot, $50 


Rror in the Erchequer Chamber of a Judgment in the Kings 7 
Bench in Action: Sy Trove» and Cos verſſon ot divers goods, & 
inter alia of 190 Lin pecuniis numeratis. Upon not guilty pleaded and 
Gerditt Gund fo: the Bainetff, und entirt damages given, Erroꝛ 
was aſſigned, becauſe-Zrover and Coverſion cannot be of money out 
of a bag; But all the Jufbices and Barons agrwy; Thar it well 
lies; Foz aithougd it was alledged, Chat money loſt cannot be 
known; and ſo whether it was the Ptatatiffs money; whereof the | 
Trover anvConver/ion mas, as is the charge of this Action, pet the —— 19. 15. 
Court ſat, it deing ſdund by a Jury! that he converter the Plain⸗ Cr. . 
tiffs money ( fog the loſing is but a ſurmiſe and not material, fo 
the Defendant may tale it in the pzeſence of the Plaintiff, oz any 
other, whs may gtve ſufficient evidence , and although he take it as 
| a Trefpals, yet the other may charge him in an Action upon the 
Caſe in a Trove-,if he will) She Pluimtiff had good cauſe of Action; 
CWlherefoze the Juvgment befsze well given was now alfirmed, 4 
and the Juffices and Barons ſaiv,' That this Actton ties ag well 
of muney-aut of a bag, as of con which cannot be inen. 


..» Young verſus Pridd, Hillary 2. Caroli, rot. 778. 
5 4 in the Chequet Chamber- . 


if wap by the Husband alone. Foz thut Delen · 

1 dant the fourth vay of October anno 22. Jacobi Reg. 

allaulted urtberavit & male tractavir the WMife of the Platn- 

tif ,- and carryed der away with ſuch dis goods, and 
e 25 detained 


1 Rol. 3. 
3. Cr. $19. 


— 
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detained her fo? half a year per quod ſolamen & conſortium que ha- 
bere potuiſſet with his ſatd TUife he loſt, & alia enormia ei intulit ad 
damnum, &c. Upon not guilty pleaded, and found fo2 the Plaintiff, 
and Judgment, Erro2 was bzought in the Exchequer Chamber, 


and affigned, That the Pusband hath bzought this Action fo the 


2 Cr. 50e. 
Yelv. 89. 


Ant. 36. 
2. Cr. 77. 
Poſt. 173 · 


2 Cx. $38- 


13. 
Poph. 260. 
Noy. 83. 
Lat. 15. 


battery of his Tife, which he cannot do without his Tlike, and 
bath recovered damages, fo2 this Battery, and therefoze the Judge. 
ment erronious; but all the Juffices and Barons held, That the 
Pusband in this Action did not recover damages fo2 the Battery 
of his Wife, but fo2 the loſs which he had in wanting her comps, 
m, and the per quod conſortium, and abduction of her is ont 
entire conjoyned Act, and foz that cauſe the damages were given, 
and fo2 the Battery, true it is; That the Mile ougbt to haye joy» 
ed to recover damages, and this Uervict end Judgment do not 
bart the TUife, ta bave an Action after the death of her Pusband 
fo2 the Battery, oꝛ ſhe map joyn with her Husband in another 
Action, and a pꝛelident was chewn, Paſch. anno 17. Jacob; Reg. rot, 
167. or 157. betwirt Hyde and Sciſſor, where ſuch an Action was 
bꝛought verbatim, as this Action is inthe Kings Bench, andre 
covered, and afterwards Trit of Erroz was bzought , and the 
Judgment affirmed , and ſo all the Juſtices and Barons here 
held; Thereupon this Judgment was alſo affirmed, 3 


More verſus Hodges, in the Exchquer Chamber. 5 


* of a Judgment in the Kings Bench in Affumpſit after 
Verdict and Judgment, the Aſſumpſit being fo2 the payment 
of a thouſand pounds fo2 a marriage Poztion, and Uerdice foz the 
Plaintiff upon non aſſumpſit pleaded, and Judgment accozdingily; 
the Erro? aſſigned was, That the Jflte- was joyned ; Trinity an 


no ſecundo Caroli Reg. and the Venire faeias bears date quarto die 


Ant. 0 4 


Ant. 38. 
2 Cr. 64. 


Poſt. 595. 


Moor. 402. 


Poſt. 292. 
91. 282, 327. 


Maii, anno ſecundo Car. Reg. which was befoze the Jfſue joyned, 
fothe Tryal thereupon was ill; and by aTUrit of Cerciorare u 
on Diminution alledged, to certifie the Writ of Venire facias and 
Diſtringas, whereupon the Tryal was han, they being certified, 
the Mrit was of the date of quarto Maii, which was in Eaſter 
Term, ſed non allocatur; foz the Tryal upon the Diftringas, and 
the Koll of awarding the Venire facias being good enough, the mil 
dating of the Venire facias (which is a judicial pꝛoceſs) is 1 
cauſe to ſfop the Judgment, fo it is but a miſ-ſutng of the Pzocels 
at the moſt , and aided by the Statute of Ieofails, and the Coutt 
intends that there was another Venire tacias — to the Roll, 
and ſubſequent to the Jfſue , and ſo mentions the Roll, and the 
Diſtringas upon which lit the Tryal is by Niſi prius made long 
alter the Aſſue, and therefoze the Cryal is good, and ſhall be inten 
ded, That there was another Venire facias warranted by the Roll, 
and now wanting, and that this Venire facias now certified, is 
not the Venire facias , whereupon the Cryal was dad; wherefox 
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peurs, but in the Plea-Roll, whereupon the iſſue is joyned, and in 


Bill certiſied upon it, is intended the true Bill, foz it warrants - 


i 
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ſtanding the erroꝛ aſſigned, it was held by all the Juſtices and Ba- 
rons, That the Trpal was good, and nided by the Statute of Jeo- 
fayles. The ſecond Erroꝛ afſigned was, Becauſe upon the Venire 
facias is returned ſummanitus eſt, where it ought to have bien At- 2 Cr. 20s. 
taci:iatus eſt. Sed non allocatur, becauſe it was but matter of fozm, * Cr. 89. 
which ſhall not be pꝛejudicial atter Merdict: Uhereupon the 
Judgment was alfirmed. y: IPD 7 


—— 


a 


Howell John verſar Thomas, Trin. x. Car, Rot. 158, © 
Paris in the Exchequer: Chamber. v7 1; * 


Rror, in the Exchequer Chamber, of a Judgment fn the Rings 1 
caute in the Bill the Plaintiff declares, upon a Leaſe foz thx 


the Recozd of Niſi prius, it is upon a Leaſe fo2 five years ; ſo the 
Bill and Declaration varies, and diminution was alleadged by the 
Plaintiff, and by Certiorare the Bill was certified, That it was , 
only fo2 thꝛte years; And hereupon Erroz being aſſigned, the De- 
fenoant, in the CUrit of Erroz, when the Plaintifk alledged diminu- Cr. 131. 
tion of the Roll, had thereupon another Writ of Certiorare, where. 
by the Bill was certified, wherein he declared upon a Leaſe fo2 five 2 Cc. $97. 
years; So it well warrants the Declaration upon the Roll, and 

the Niſi prius ; And which of theſe. certificates ſhould be alloweo 

was the queſtion? And it was held by all the Juſtices and Ba- Y 
cons, That the ſecond Certificate upon the diminution alledged dos rad 
by the Defendant in the Mrit of Erroz, ſhould be received; ko; the | 


701. — 


well the declaration upon the Boll, and the Recozd of Niſi prius; 

and the other ſhall be intended a fictitious Bill, and not the true Ant, 90. 
one, and the allegation ot diminution by the Plaintiff in the Uri 327. 
of Erro2, and pꝛocuring a Certiſicate, thall not ſtop the Defendant, 
without afſigning of Erro2s to alledge a diminutton ; and from 
pꝛoturing the true Bill to be certified : So it is where the Plain- 

tiff in a Writ of Erroz alledgeth diminution , and pꝛocures an ozt- 

ginal to be certified, which doth not warrant the Judgment. Ir 

in truth there be another Writ-oztginal;, which well warrants 

the declaration, the Defendant in the Writ of-Erroz, fo? affir- 

mance of the Judgment, may well altedge diminution, and have 

a · Certiorare to pꝛocure the true oʒiginal (Urit to be certiſied: 
Whereupon the Judgment was here affirmen. 


Wolfe verſus Hole. 


Olſe Attomp of the Tommon⸗Bench bzings: an Attach⸗ 
V ment of pꝛivtlenge againg Fole, and detiares in an Action Her. 2, 
of the Caſe upon an Aflumpſit, and after Merdict foz the. Plaintiff, Herl. 5. 
and Judgment, Erroz was a aſligned;;.becaiſe there. 
2 Were 


— 


Termino Michaelis, anno tertio 


were no pledges entred upon the imparlance-Koll ; and nom Hen- 


2.Cr. 414. 


Ant. 46. 
2 Cr. 367. 
Hob. 96. 
Moor. 403 


2 Cr. 444. 
2 Cr. 231. 


17. 
Jones 336. 
Hutt. 93. 
Poſt. 394.393. 


den moved ;: That this might be amended, aud pledges inſerten; 
Foz in the Niſi prius Boll therethe pledges are mentioned, which 
is ſufficient to induce the Court, and he ſaid it was but matter of 
fozm, and aided by the Statute of decimo octavo Elizab. Reg, 
cap. 13. after Uerdict, but the Court denyed the amendment: Fo 
although the Jfſue-Roll ſhall be amended by the. Jmparlance, 
Noll, becauſe it is pzecedent , yet the Jmparlance-Boll ſhall not be 
amended by the Iſfue-Roll, being fubſequent: Aiſo the Recozy 


being removed they would not amend it, koꝛ they ſaid it was not 


fozm but ſubſtance, Vide. Dyer. 2.88. 18, Ed, 4.9. 
Phelps verſus Lane- 


Ction, Fo2 that the Defendant ſaid of the Plaintiff in p2eſence 
A of divers of the Kings Subjects, Thy Father is a Thief, Innu. 
endo the Plaintiff; i After Uerdict upon Not Guilty, it was mo. 
ved, That this veclaration was not good, becauſe it was not ab 
tedged to be ſpoken tothe Sonof the Plaintiff, no2 in their pye- 
ſence, and the wozd Innuendo helpeth not, and of this opinion 
— all the Juſtices; TUherefoze it was adjudged fo2 the Dx; 
endant. . | '. ig 


Hilton verſus Robert Pawle, Hill. 2, Car. rot. 630. 
A Keſpas, : fo2 the taking a Saddle of the Plaintiffs at Stole 
goldingbam: Upon Not Guilty a ſpecial Uerdict was found; 

viz, That the Pariſh of Hinkley in the County of Leicefter is, ani 
time whereof, 8c, was an ancient Rectozp and Pariſh Church, 
and that the Uillage of Stoke-goldingham is an àucient Millage, 
and parcell of the Rectoy of Hinkley afozeſaid; and that from the 
time of King Hen. 6. and almapes afterward untill this pꝛeſent, 
there is and bath bien a Church in the laid Billage:of Stoke gol 
dingham, which, during all the ſatd time, hath bien uſed and re- 
puted as a Pariſh, and that the Inhabitants of Stoke-goldingham 
aforeſaid , during all the ſald time, have had all parochtal Rites 
and Church-warvens, and that the ſald Uillage of Sroke-goldings 
ham is diſtant from Hinkley. about two miles, and if ſuper toram 
materiam in forma prædicta Compertam videbitur Juſticiariis & Cu- 


riæ hic, That the afozeſaid Millage of Stoke-goldingham be ſuch t 


Parifh as by the Dtatute of 43. Eliz. cap. 2. fozitelfef of the 
poo?, is chargeable to the maintaining their own Pooz : Then 
they ſap the Defendant ts. guilty, to the damage of 71, and cofts 
40 8. and if ſuper totam materiam in forma prædicta Compertam 
videbitur Joſticiariis hic, That tbe afozeſaid Tittlage of Sroke-gol? 
dingham ſtands chargeable by the Statute afozeſaiv,” ro maintain 
the pooꝛ of Hinkley afozefaiy ; Then they ſap that the Defenvant is 


N not guilty: And upon this Ger dict, being argued at the Barr by 


Athoe 


1 
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r 


re. 
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Arhoe fo? the Plalntiff and Berkley fox the Defendant, the Coart 
xeſolved and. delivered their opinions feriarim fo2 the Plaintiff, 
Chat this is fuch a Pariſh within the Statute of 43. Eliz. as 1s 


chargeable fo2 the relict.of the Poor of Stoke-goldingham,andnot fo? 


the poop of Hiokley; F082 being found; That it was a Church in the 
time of Bing Henry the ſixt. & tune & ſemper poſtea reputed f62 a 
Pariſh, and not in the negative, That it was not a Pariſh befoze : 


It may be well intended to be a Parith befo2e, a it doth not exclude, 


That it was not befoze time whereof, &c. And although it ſhould 


not be ſo intenved.yet being found. That it was a Church then, and von. 335. 


that there. were Churth⸗wardens there , it is a Pariſh weithin the 
Statute, although it be but a reputative {Pariſh};-fo2 being in tile 
ſo long brfoxe the Statute, and at the time of the Statute, the Sta- 
tute appoints that the Chureh-warvens and thzee oz four Over⸗ 


ſwrs of the Pos2 joyned with them, ſhall, &c. and no Churth⸗war⸗ 1 
dens of Hinkley are Chutth-wardens of Stoke - golqingham, and by 


conſequence have nothing to vo tete, and the Church-wardens of 


Stoke-goldingham are-only ts medvie with the Church there, e by 


conſequence with the P02 of the Pariſh; and the Statute hath an 
intention to confine the telief to Pariſhes then in eſſe, and thiteve- 
ty Parich ſhould mevvie with his pꝛoper Utllage, and their Boo 
ars to be p2ovided fox there, and not effewhere ; Clhevetoze it was 
adjudged fo2 the Plaintiff. Vide Nicholls caſe. fol. 394, 


That the Iſſue was well enough joyned, fo2 there is no mention of 
any who devaſtavit th the replteatfon ; and neceMitrtty''(t {s intend· 
ed, That the Bother of the Eretutoz de vaſtavit, fo; f other might 
make a devaſtation ;- andthe Bbjoptider being'quod prædicta Ka. 


therina non devaſtavit, & de hoc prep Beier ſe ſuper patriam, & que- 


rens ſimiliter, and being found foꝛ the Defevant quod non devaſtavir 
the Plaintiff ſhall not avoid that Gerviee by ſaping, Thi it is not 
ſhewn who devaſtavit, fo ts take kertptions at his own Repticati- 
on; and Hutton ſab, admitting that no Jſſue be jopned, and that 
the Werdict might not ald it, yet the Judgment ſhall be agatrf 
the Plaintiff, foz his replication is in fog another cauſe ; fo2 in the 
Barr the Defendaut alledgeth , That ſhe had adminiſtration com- 
mitted unto her durante minore #rate of Rivett the Son of the 
Inteſtate, and that he came of age in 9. Jacobi, and that afterwarys 
he refufed-to be e and the admimttratton was tommutted 
to Sir Hugh Wirrelt ; Decemb; ahno 19. Jacobi7 the Plaintiff re- 


plies, Chat befoze the cottrmiſſion of the Adminſfration-to the d 


Sir Hugh Wirrell , viz. 6, Octob. 19. Jacobi devaſtivit, whith ads 
mitting it ſhould be intended that Katherina deviſtavit, pet that 


was a deviſfation after Kivett the Executoꝛ came ot age (who 


tame of nge in 9. Jacobi, and then the might not be chargeable there⸗ 
with : Do the allegation chat de vafravit 19. Jacobi ig ill, A 
e 


ob. 67. 


Xſord verſus -Rivett ante. 39. Wis now moved again, and. 18. 
Richardſon, Hutton, and Harvie held their fozmer opinion, — 9 


* 4 
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Poſt. 115; 


Poſt. 166. 
Moor. 873. 
Poſt, 398. 


20. 
Hetl. 60. 


1 Rol. 655: 
Jenes. 38 7. 


21. 


Het. 22. 27. 


koze Judgement ought to be given againſt the Plaintiff, but fo2 the 
other point Yelverton & my ſelf held our foꝛmer opinion opinion, 
That here is no iſſue, fo2 intendment will not aid a Replication, and 
being no iſſue, the Uerdict is void, and not gided by any ofthe Sta. 
tutes of Jeofayles; but by the opinion of the other thꝛie Juſtices 
Judgment was given fo2 the Defendant. - | 


Wellley verſus Allen, 


Prohibition was pꝛaped fo Weftley againſt Allen, to ſfap a 

Suit in the ſpiritual Court, concerning the Pꝛobate ofa Til 
which was of goods and land, which Till was alledged to be te⸗ 
voked ( and ſo it pꝛoved) upon a Suit at the common Law foz the 
land. Upon Idſue of non deviſavit, it was pꝛoved to be abſolute⸗ 
ly revoked in toto, and a non deviſavit found ; and now the Suit 
is in the ſpiritual Court to pꝛove it to be a good Mill and not re- 
voked. Upon this ſuggeſtion the Court gave day, if cauſe were not 


ſhewn to the contrary , That a Pzobibition ſhould be granted; 


Fo2 the Court held, That if the quefffon had bien in tbe ſpiritual 


Court fo2 Pꝛobate of a Mill of goods and land, and making an 


Executoꝛ, That they ſhould not pzoced to pzove the TUill quoad 
the = but that a ſpecial Pꝛohibition as to the land ſhould be 
granted. ED | | YL 


Morant verſus Cumming. 


Orant Leſlie of the Earl of Hertford againſt Cumming Ui. 
car of Lirbeck, prays a Prohibition to ſtay a Suit tn the 


ſpiritual Court foꝛ Tythes, becauſe the lands were parcel of the 


ozeſt of Beare, whereof Kings James was ſeiſed in fie in jure Co- 
ronæ, anÞ he and all his Pedeceflozs held it diſcharged of payment 
of Tythes, and granted it to the ſaiv Earl of Hertford in tt, g f 
he ought to hold them diſcharged : And it was doubted whether 
the Patentte map have ſuch pzivtledge , oz that. it be only a p2ivt- 
ledge annexed to the Crown during the time that the land was in 
the Crown; but it was granted de bene eſſe, unleſs cauſe were 


ſhewn to thecontray ſuch a day. 


Owen verſus Thomas app Rees, Hillar. 2. Car. rot. 1789. 
A Sar Trover of twenty loads of TUheat, 8c. Upon Not 
Guilty pleayed, and a ſpecial Merdict, The fixt queſtion was, 
Clhether a Leaſe fo; the lives by Jndentnre, dated: the thirtieth 
of Auguſt anno 20. Eliz. habendum a die datus, and letter of Attoꝛnꝝ 
made the firſt of September anno 20. Eliz, to make livery, and live⸗ 
ry is made accozdingly, be a good Leaſe? becauſe if livery had bien 


, made the lame day it bear date, and letter of Attozny had bien in the 


ſame Died, it had bien meerly void. The ſecond ———_— 
a 


— 
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Leaſe being made by a Biſhop foꝛ thier lives, viz. to one fo; life, 
remainder to a ſecond fozlife, remainder to a third fo2 life, ſo 
not warranted by the Statute. of primo Eliz. cap. 4. and the Stic- 
ceſſoꝛ accepts the rent; Mhether this be a good Leaſe againſt 
the Succeſſoꝛ himſelf, who accepted the rent, and ſhall bind him 
during his time, ſo as he cannot enter to avoid it, and make a 
new Leaſe? Theſe were the points intended; and were argued 
at the Barr, but fo a fault in the Leaſe, whereby the Defendant 
claimed, the matters in Law were not reſolved ;j but Judgment 
was given fo2 the Plaintiff, without any of the Juſtices opini⸗ 
ons concerning theſe points; The fault was, That the Biſhops 
there uſually by one Leaſe had let thaw Manos, reſerving 321. 
rent yearly , which was found to be the ancient rent; and the 
Biſhop here makes a Leaſe habendum to Thomas ap Rees, and 
his aſſignes rendzing tothe Biſhop and his Succeſſoꝛs the uſu⸗ 
al and accuſtomed yearly rent, and the Rents and Services at 
the days and times uſually accuſtomed , and he doth. not ſhew 
any rent in certain; and becauſe the ancient rent of 32 l. had 
bien uſually paid, where the thx Manozs were let tagether, 
and not expzup reſerved. upon this Leaſe; therefoze all the 
Court held, That this Leaſe under which the defendant claims; 
is a void Leaſe by the Statute to bind the Ducceflo2 , and the 
Succeſſoꝛ having entred and made a good Leaſe to the Plaintiff; 
if this Leaſe ta the Defenvadt be not in elle, it ought to be ad- 
judged foz the Plaintiff ; But in the argument ok this Caſe at 
the Barr; Foz the firſt: point a Caſe was cited betwirt Green- 
Vood and Tyler in the Kings Bench, Trin. 17. Jacobi rot. i 179. 
where it was adjudged (and affirmed afterwards in the Ex- 


„ CY 
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That livery by letter of Attozny ſubſequent be good; whether a 


* 


Co. Lit. 44h. 


Lib. 6. f. 3 7. a. 


2 Cr. 173. 


Co. Litt. 45. b: 


chequer Chamber upon a (zit of Erroz ) That it ane makes C ..: 


| a Leaſe fo; life by Jndenture dated viceſimo die Auguſti, ſecundo 
& Edwardi ſexti, habendum, from Michaelmas following, fo the 
| lives, and livery is made by the Leſſoz after Michaelmas ; Jt is 
gagood Leaſe by the Indenture(fo2 it was aLeaſe by Baron & Femme 


of the land of the Fewe which ought to:inure by the Died, other⸗ Cr. 553. 


wife it had not been good to bind the Fee , fo2 it was adjudged 
it bound her) So it ſtemeth a letter of Attozny, being two days 


@ * 


after the Died, is as good as if it had bien made in perſon. *** 255: 


And loꝛ the ſecond point, another Caſe was cited to be adjudged 
Hebe common: Bench Paſch. quinto Jacobi Rotulo mileſimo qua- 
arageſimo hetwirt Wheeler and Danby, upon an eſpecial 
Uerdict in an Ziectione firmæ, for aàn acre of land in Mayſe⸗ 
more in the County of Gloceſter, That whereas Richard Biſhop 
of Gloceſter was ſeiſed in ftr of the Manoꝛ of Mayſemore, 
whereof this acre is parcel, and by Jndenture oftavo-Elizabeth# 
Reginæ, demiſed that acre to Jsſper Danby and William Danby, 
habendum, to the ſaid Jaſper, a die datus Indenturæ fd his life 


1 Ro. 4 76. | 


remainder ta the (aft William Danby foz his lite rendzing 


th 


. 
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22. 


— —— _ 


thꝛie ſhillings two pence bp the year , at Pichaelmas and tbe An- 


nunciation, and that the ſa10 Richard Biſhop of Gloceſter dyed, and 
Godfry late Biſhop of Gloeeſter was created Biſhop , and baving 
notice that Iivers Rents of the ſaid Panoz were due and unpaty, 
commandep J. W. his Bailiffof the (atv Mano to receive the ſaid 
Kents areer, who accozdinsly received them, whereof the Rent of 


the ſaid William Danby was amongſt others paid to the ſaid God. 


fry, not giving. notice particulary to the ſaid Bifhop , That 
the ſaid Rent received of the ſaid William Danby was the Rent of 
the ſaid William, d that the ſais Biſhop generally anno quadrage- 
ſimo tertio Regin. Eliz. accepted of all the ſaid Rents by the hand of 
bis Bapliff , and found the Dtatute of primo Elizabethæ, and 
that the ſaiv Godfry Biſhop of Gloceſter, primo die Aprilis qua- 
drageſimo quarto Elizabethz, demiſed to the ſain Plaintiff the (aid 
Acre all Eyrbs growing thereupon fox one @ twenty years. and 
that the Plaintiffentred was polleſledunttll the Delendant Wil. 
liam Danby ejectd him; and upon this Uerdict Judgment wag 
fo2 the Defendant, and it was allevged at {the Barr, That it was 
reſolved hereupon, Chat although the Leaſe be foz life habendum 
a die datus, yet being found quod Epiſcopus dimiſit , it hall be in- 
tended, That livery was made after the day, and then it was a 
good Leaſe. Secondly, this acceptance of the rent by the Bilhops 
Succefſoz, ſhall bind him foz bis time, fo as be ſhall not avoiy 
that Leaſe which was otherwiſe voldable, becauſe it is a Leaſe 
of parcell of the Demeſis ;' any foz two ubes, the one after the 
other in remainder : And the Copy of this Recod was bzought 
me, whereby J ſaw Judgment was given upon. this Uervict fo; 
the Defendant, but quære whether it were fo2 this cauſe al- 
leoged, 02 fox that the Plaintiffs Leaſe was not warranted by the 
Otatute of primo Elizabethæ. 1 Fi 


7Ote a common recovery in a Writof Entry againſt J. S. fo; 
the Pano? of D. in the County of Buckingham, was endea- 
voured to be vzawn; and -ſaffered at the Barr, wherein the Te- 
nant p2ayed aid ot the Ring; by.reaſon of a warranty in the King 
whereby he warranted that land, and granted ts make recompence 
upon Eviction, and this h preyer was to be inffead of a Voucher, 
The warranty being created by fine and recovery dꝛawn in paper, 
wherein the Tenant vouched the King, and Sir Robert Heath the 


- Kings Attoznp (by a Marrant as he ſaid from the ing) entred 
into the warranty, and pzayed; Chat thevemanvant might count, 


and ſo it was dzawn, That the Demandant petit verſus Dominum 
Regem — 5 — the uſual manner of the Courts in com- 
mon recovery is) and that the Attozup ok theKing voucbetþ over 
the common vouchee ; but this being peruſed by the Court, als 
tbough the Attozny ſald he had warrant fo2 ſo voing, pet becauſe 


uch a courſe hath not bien ſen, no any preſident thewn, That ever 


any ſhould count againſt the Ring as Youchee ; and this Courle is 
* now 
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now dev. ſed to bar a remainder expectant upon an Eſtate tail in 
the Bing (as a Fine by the King is ſufficient to bar an Eſtate tayl 
in him Jand although it is uſed to be levied by the King, yet that is 
done by way of render, and not by an immediate Writ of Covenant, 
thereloꝛe the Court would not ſuffer this recovery to paſs, fo2 the 
King ſhall never renver in value upon Vonchrr, but in ſuch caſe 
they ought to ſue to the King by petition to have in value, and not pi. Com. 353. 
by way of Voucher. Vid. 9. Hen. ö. 3. & 56. 25.Ed. 3.39. 39. Ed. 3.1. 


Smith verſus the Executors of Poyndreill. 


T 1Robibition was granted upon the Statute of viceſimo tertio 23. 
D Henrie octavi, eapite nono, fo2 ſuing fo2 a Legacy often pounds Cr. 32. 
in the pzerogative Court, whereas the parties dwell in another _ 
Diocels, but becauſe the Ulill was pzoved inthe ſpiritual Court, poft 752.3 
and the Dutt in the ſame Court where the pzobate was, and there 

Sentence given foz the Legacy; and afterwards an Appeal upon 

this Sentence to the Delegates, where it was affirmed, and Coſts 

tared, and Ercommutncatton upon the Sentence; and in all this 

time untill after the Sentence in the Appeal, not any endeavour 

made to ſtap theſe. Duits by the ſaiv Statute; therefoze having x 2:0. 

ſo long allowed the Juriſviction' of the ſain Courts, he came . 

not too late to have a Prohibition, and although a Prohibition wag ,, 48; 
befoze granted, becauſe the party had not notice to contradict it. 
yet the Court would not compell the party to appear and plead 
thereto ( as is the uſual Courſe in ſuch caſes ) but, upon motion, 
geanted a Conſulta < 


Sir Randolph Crew verſus George Vernon 


LB bow a Petition exhibited by Roger Downs Uice-Chamber- 
A 1ainof Cheſter to the King, be referred the confideration “ 
therofto the Loꝛd Keeper, calling unto him any of the Juſtices of 
the Benches, who thereupon called Juſtice Jones, Baron Den- 
ham, Juſtice Yelverton, and my ſelf. The ſole queſtion was, 77the: 
ther a Commiſſion ifluing out of the Court of Cheſter, betwirt 
Sir Randolph Crew ( late chief-Juſfice ) and George Vernon 
Eſquire (now one of the Barons of the Exchequer ) to examine 
Witneſſes in a caſe depending befoze the Chamberlain of Cheſter, 
which was awarded in Yillary Term anno viceſimo ſecundo 
Jacobi, returnable in Eaſter Term following were well ere- 
cuted, The Commiſſioners beginning the examination of their 
Witneſſes upon the 28. day of March anno 1625. being Mon⸗ 
dap ( which was the day after the demiſe of King James) and 
continued in examination of divers TUitneſſes on both fives 
untill Friday following , at which day and not befo2ze having 
notice of the vemiſe of the King, they ſurceaſed, and returned 
all what they had done; and upon a * to the laid 2 
N 1 a 1 


3 Cr. 12, 


— — — — 
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fo2 the ſuppzeſſing of thoſe vepoſitions; as examined without war⸗ 
rant, and befoze thoſe who had not any authozity (as was agriy 
by all, That by the vemife of the King, the Commiſſion was le- 
ally determined without any notice) yet the ſaid Roger Downs 
f upon viem aof pꝛeſidents out of the Court of Mards, where ſizch 
depoſitions taken in that Court remain, within two dayes After 
the Demiſe of the King, and exception taken fo2 tay of publication, 
pet it was reſolved, That they ſhould ſtand and be publiſhed. ) and 
upon a certificate from the fir-Clerks in the Chancery, That they 
conceived it might well be done, ozdered, Thatfoz the more legali⸗ 
ty of thepꝛocteding, a new Commiſſion ſhould iſſue to the ancient 
and fozmer Commiſſion, That they ſhould examine as many of 
the Witneſſes as were alive, reading to them the tozmer depoll 
tions and the interrogatozies, and if they affirmed them, then they 
ſhould ſtand, if otherwiſe, they ſhould be ſupp2efſed ; and ſuch depo- 
Gtions of thoſe which were dead ( if any) ſhould ftand,and that they 
Gould examine any new Mitneſſes upon the ſame interrogato⸗ 
ries, but not upon others.Yereupon the ſain George Vernon by pe, 
tition complaining to the King, atcuſen the ſaid Roger Downs of 
partiality, and that the Juſtices of Aſſiſe joyned with the ſaid Ro- 
ger Downs in making oꝛders inthis:caufe, and thereupon obtaingy 
another oꝛder under the Kings hand to ſtay the fozmer p2oceedings; 
afterwards the laid Dowyus exhibited a petition to theKing,ſuggeſh 
ing that the fozmer petition was (canyalous to the Court,, and 10 
the Juſtices and himſelf; whereupon this matter was referred to 
the examination ot the Lozy'Keeper.and the Juſtices ; aid ſu upen 
the examination of both petitions , and hearing counſel on 
parts, the Lozd Beeper and all the ſaid Juſtices reſolved, and ſo 
certified the Bing. That they conceived this oder was juſt, and 
great reaſon that the depoſitions ſhould ſtand ; Foz although lt 
gally the Commiſſion was deternuned by the Demiſe of the Bing, 
yet the commiſſioners not having notice thereaf, and having ers 
mined concerning the ſame, they held that ſuch TUitnefles were 
duly ſwo21, and ſhould be allowed; eſpecially in a Court of equity, 
where the pzoc#dings be jure naturali. ud not accaꝛding to the ftrig 
courſe of Law: And they further certified, That no inconvenience 
could enſue upon ſuch pꝛoctedings befo2e notice of the Bings demiſt, 
but if otherwiſe, it would dzaw in queſtion many Tryals by Wet 
dicts of Niſi prius, and Tryals and Attainders upon — ay 
ries, whereupon divers have bern arxaigned and executed ſince the i 
Kings demiſe, and befozenotice thereof, a multo fortiori they hel 
That the examination of TUitneſſes ſhould ſtand ; and they further 
certified, That they appꝛoved of the ſaid courſe, That the CUitne 
fes ſhould be called, and their fozmer examinations and interrog# 
tozies tendꝛed to ſuch of them as were alive, and to inquire whether 
they appꝛoved of them, and not to examine them de novo; andol 
the dir ec ion to examine the new TWitneſles upon the ſame intercs 
gatogies , and not upon others, fo2 then inconventence might * 
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And {aſtly they humbiy deſired, that to rectifie the credit of Yr. 
Downs, and the pzoceedings of the Court, his Majeſty would be 


- pleaſed to revoke his ozder of reſtraint, and that this certificate 


now to be made. might be ſent into the County of Derby to be read 
there, and that the p2ceedings might be accoꝛding to the foꝛmer 
oꝛder: Pet fo2 as much as the cauſe was weighty, That upon the 
final hearing and determination thereof, the Court might be al⸗ 
ſiſted by the Juſtices of Aſſiſe of the ſaid County, which is without 
pꝛejudice to the reputation of any of them; and ſoit was certified 
accozdingly. Upon this conference the Lozd Keeper pꝛopounded 
this queſtion unto us. It any TWitnefles examined upon ſuch an 
illegal Commiſſion ſhould be perjured, whether they might be pu- 
niſhed by the Statute of quinto Eliz. cap. 9. fo2 that perjury, and 
we all conceived they might; fo2 being examined befoze notice of 


the Kings Demiſe , what they did was legal, as the Books be in 


34. Aſſiſ. Pl. 8. 5. Ed. 4. 12, 22. Hen. 6, 29, 
. Stephens verſus Potter. 


KA Caſe depending befoze the Lo2zd Keeper ; and agreed upon by 

Counſel on both ſides, and ſet down under their hands, was, 
That Mr. Tate ſeiſed in fee of the Advowſon of Wotton, by his 
Died let that Advowſon and divers other Lands fo2 years, to 
the 'Lo2d Zouch and others, fo2 the papment of his debts, and 
dyed ſeiled of the Inheritance; ſome of bis Lands being holden 
by Knight-ſervice in capite, and his Son and Heir Zouch Tate, 


within age, which was found by office , whereupon the King 
granted the wardſhip of body and lands to the ſaid Leſſæs, ren⸗ 


dzing Rent to the Receiver oz his Deputy within fozty- dayes af: 
ter the feaſts appointed fo2 payment, with a clauſe to be void {o2 
non-payment, The Rent due at Michaelmas anno 20. Jacobi was 
arer, and in Febzuary 20. Jacobi the Rent was paid to the Re- 
ceiver, and all Kents after duly paid; the Church becomes void 
during the minozity of the TUard , and afterward the King p2e* 
ſents to this Church under the great Seal, and under the Seal 
of the Court of Mards, viz. Potter under the Seal ok the Court 
of Mards, as to a Church which appertained to the King ra- 
tione minoris ætatis of the ſaid ard, who firſt obtained inſtitu⸗ 
tion and induction, and afterward Stephens (under the great 
Seal ) who likewiſe gbtained inſtitution and induction, and 
which of theſe were Parſon was the queſtion 2 And firſt it was 
agreed, That the King may pzeſent to any Church which he 
hath in right of Tardſhip , either under the gzeat Seal, oz un⸗ 
der the Seal of the Court of TUards ; but a pzeſentation under 


25- 


2 Cr. 248. 


the Seal of the Court of Mards, if he hath not right to pꝛe⸗ pon. 52 


ſent in right of the-CUard, is void, and cannot make an uſurpa- 
tion; hecauſe the title to the pꝛeſentation is void, and ſo no p2e- 
fentation ; and an inſtitution without pzeſentation is void, as it 
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p. C. $29. b. 


3 Cr. 221. 


is held in Greens Caſe, Coke 6. Re p. fol. 29. b. nd anno octavo Jacobi 
in the common⸗Beuch where it was reſoived accozdingiy, That 
a pꝛeſentation may be under any Seal. Decondly, it was agreey, 
That the Leaſe fo2 years made of the Land and Advbowſon under 
the Seal of the Court of TUards, is not abſolutely void by the non- 
payment of the Kent, reſerved upon the ſaid Leaſe fo2 years, with: 
out office, becauſe the Kent was papable to the Keceiver oz his 
Deputy, which is matter of fact in pas; fo2 there is a difference 
betwixt a Leafe fo2 years , reſerving rent payable at the Receipt 
of the Exchequer, with ſuch pzoviſoes, ut ſupra, and when it is pay- 
able to the Recetver oz his Deputy: Foz in the firſt caſe, The pay- 
ment 02 non-payment appears by Kecozd; and therefoze to pꝛobe 
the non-payment there needs na office. But in the laft caſe , The 
payment is to be made tothe Receiver oꝛ his Deputy, and that ap- 
pears not of Reco2d, and therefoze the Leaſe not void by the non 
payment without office: And ſo it was ſafd was the reſolution in 
the Caſe of Sir Moyle Finch and Throgmorton. The third Objetti⸗ 
on was, Admitting the Leafe made of the Mardchip to be void fo} 
non-payment of the rent without office found, yet, becauſe the 
King hath but a third part of this Advowſon by the CUardſhip, ups 
on the Statute of triceſimo ſecundo Henrici octavi, againſt Leaſes 
made fo2 payment of debts, and hath title to pꝛeſent to the other 
two parts by his pꝛerogattve, which ought to be under the great 
Seal, ( fo that ſhall have the pze-eminence to be pzeferred in 
grants) under which of theſe Seals it ought to have bien made? 
The fourth objection was, That fozafmuch as the pzeſentation 
under the great Heal, and the pzefentation under the Deal of the 
Court of 7Uards , were both the lame day; And the pꝛeſentation 
under the Seal of the Court of Wards doth not mention the firſ 
pzeſentation, and revoke it, whether it ſhall be good? But to theſe 
two laſt points no opinion was delivered, becauſe the Lozd Keeper 
conceived , fo2 laſt reaſon , That-the pzeſentation under the 
Seal of the of TUards was void; And he eſtabliſhed the 
— _ with Stephens, the Pzeſentee of the King, under the great 
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dir Edward Peto verſus pemberton. Mich. 3. Car. rot. 


N Replevin the Defendant made conuſance as Baltf i 8 

] Humphry Peto, becauſe that Humphry Pero his Father bad nau 5* 75 
granted a Bevt-charge of fir pounds thirteen ſhillings four 

pence unto him foz his life, and oz fozty fix pounds Rent arrier 

at the Annunciation primo Jacobi, he diſtrained, and averred the 

life of the Gꝛantte: The Plaintiff confeſſeth this grant, but that 

afterward this land ſo charged, deſcended to the ſaid Edward 


Hutt. 94. 


Fete, who let it to the laid Humphry Fete fo five hundzed years, 


primo Aprilis, decimo Jacobi; And that the ſaty Humphry Pero 
entred by virtue of the ſaſy Leaſe fo2 years, and was poſſeft , 
Et hoc, &c. The Defendant rejoyns, Chat after this Leaſe , 
and befoze any part of the Rent was arreer, viz. decimo ſexto De- 
cembris, decimo ſexto — he furrendꝛed dimiſfionem prædictam 
of the ſaiv lands to the ſaid Edward Peto, qui ad tune & ibid. 
thereto agreed, 6c hoc, &c. and hereupon the Plaintiff demur⸗ 
red, First, is was objected that the pleaging of the furrender 


dimiſſionis prædictæ, and not of the Tenements , go all his 


Eſtate therein, was not good, fed non allocatur, fo2 the ſitrrender 

of the Leaſe implies all his Eſtate and Jntereff, and ſo it is in⸗ 

tended ; and although the uſual courſe is to pleap ſurręnder of 

the Eftate, pet it is all one, and ſo much is implyey. Secondly , 

it was objected, That although be hath pleaded a ſurrender, and 

that the Leſſo2 agred thereto , yet becauſe it is not pleaded , 

that the Lefſo2 entred, the Kent which was ſerfpended remains 

yet ſuſpended , until the Leſſoz enters oz waipe the poſſeſſion, 

Sed non allocatur ; Foꝛ when he pleaded, That the Leſſoz agreed | 
to the ſurrender , it ſhall be intended that he entred; and it is not co, . ,, 4. 
uſual to plead a re-entry upon a ſurrender , no moze than when ©o. 8.82. b. 
a feoffment is pleaded, to plead liverp, and ſeiſin thereof, becauſe old. 16s 
it is to be admitted. Thirdly, fo2 the matter in Law, TAhen the 
Grantee of a Rent fo? life, accepts of a Leaſe fo2 years of part of 

the ſame land, and ſurrenders the ſaiv Leaſe, whether the Rent 

remains ſuſpended _— the years, 02 be revived p2eſently by the 
ſurrender ; Brampſton Serjeant much urged , That it is deter⸗ 


mined during the term fo2 yedrs ; Fo2 if he had granted this Leaſe An. 8;. 

over, it had paſſed the Rent incluſively : So in this caſe where the 

Leſſe ſurrenders, it is quaſi a Gꝛant unto him of the Term, and 

therefoze the Rent ſhall not be revived; but he agreed, if the "_ 
had 
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had blen to the Gꝛantte of the Kent upon condition, and the Leſloz 
had entred foꝛ the condition bꝛoken, oz had recovered in waſte, the 
Kent had bien revived, fo2 the Leaſe is abſolutely determined, 
viceſimo primo Henrici ſpetimi, folio ſeptimo; decimo nono Henrici 
ſexti, folio quarto, & quadrageſimo quinto; ſeptimo Hearici ſexti, 
folio ſecundo ; but here the Leſſo2 is in by the Leſſee , quaſi by his 
own act; 4 therefoze it ſhall not be revived : But all the Court held 
That the Rent was revived ; Foz by the ſurrender and agreement 
of the parties, the Leaſe is abſolutely determined and not in Eſſe, 
and none of them can ſay that it is in Eſſe; but a ſtranger who is 
to have benefit thexeby map well ſay, that it is in Ede as to him; 
but quoad the Leſſo and Leſſee, it is determined, and the poſſeſſion 
and intereſt is in him without entry; WUberefoze it was adjudged 
fo2 the Avowant, : 


Standford verſus Cooper, Hill: 2, Car. rot. 2674. 


Cire facias n= a Judgment in Debt, in Termino Hillarii vi- 
er ſecundo Jacobi againft one Bill, the Defendant being re- 
turned Terr- tenant, pleads a Dtatute acknowledgeth by the ſaid Bill, 
viceſimo ſecundo Januarii, anno viceſimo ſecundo Jacobi, atiErtent 
by virtue of the ſaid Statute ; And if this Judgment thall relate 
to the firſt day of Hillary Term,; which was the twentieth of 
January, being the Eſſoyn day, 02 only to the twenty third of Ja- 
nuarp, which was quarto die poſt , was the queſtion ; Foꝛ if it re- 
lated to the 20. of January , being the Efloyn day, it is pzece- 
dent to theStatute , and all the Court agreed, That the Judge- 
ment ſhall have relation to the Efſoyn day, foz in law it is the firſt 
day of the Term, and all legal Acts have relation thereunto, and 
the quarto die poſt is the day of grace, till when fo2 divers purpo⸗ 
ſes no party thall be pꝛejudiced faz not appearing, but as to com: 
mon intendment it hath relation to the Eſſoyn day, wherefoze be- 
ing upon a Demurrer it was adjudged accozvingly fo2 the Plain- 
tiff, Vid. Dy. 200. & 361. trieeſimo quarto Henrici ſexti, folio vice. 
ſuno; viceſimo ſecundo Henrici ſexti, folio feptimo. 


Biggot verſus Smyth, in the Exchequer Chamber. 


Pon an eſpecial Uerdict, in the Exchequer, was this Caſe 
tryed. A man ſeized ol Lands in fte, conveys it by feoffment 

to the ule of himſelf, and wife, and to the Peirs of the lurvivoꝛ of 
them. The Dusband afterwards males a feoffment of this land, 
and dies, the ite enters, and dies; The queſtiou was, TUahe- 
ther by the Ctves entry the Fer ſhall veſt in her ſurviving, lo as 
her Deirs ſhall enjoy it; And it was adjudged that this feoffment 
of the Pusband hath deſfroyed this future contingent uſe of the 
Fi; fo2 whatſoever cannot accrue at the time of the death of the 
party who firſt dyeth, cannot afterwards , by any act, be _ 
ll 


* 
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but is abſolutelp ertinguiſhed. And a Writ of Erroz being bꝛought 
in the Exchequer Chamber bel axe the Lo Reeper and Low Trea- 

ſurer.of England, being bothof them Lamyers, and befoze the two 

chief-Juſtices Hide and Richardſon , and hene Walter chieſ-Ba- 
ron, this Judgment was this Term affirmed; as the laid chiet- 
Barron related unto me. 815 ; 505 


dir Thomas Holt verſus Bambach, Trin. 2. Car, rot. 73 1. 


n 11 
— — 


Eplevin upon demurrer. The caſe was, Sir William Catesby 
R Tenant ko life of the Yanoz of Lopworth,remainver to Ro- 
bert his Son and Heir apparent, and to the Yeirs Bales of his 
body. remainder to Sir William Catesby and to the Yeirs Dales of 
his body, remainder to the Heirs of the body of the ſaid Robert, re⸗ 
mainder to the right Heirs of the ſaid Sir William Catesby; The 
ſaid Dir William Catesby and Robert (being within age) joyn in 
a Deed, whereby the ſaid Sir Williams Catesby grants, and th: ſaid 
Robert canfirms to the ſaid: Avowant and bis Metrs an annual 
Rent of ten pounds by the year, payable out of the ſatv Manoꝛ of 
Lopworth, to the ſaid Defendant and his Heirs at two feaſts, viz, 
at the Annunciation, and St. Michael, with clauſe of diſtreſs, and 
nomine pœnæ of twenty ſhillings toꝛ every Wonth. Sit William 
Catesby and Robert joyn ina Fine ok the ſay Banoz, to the ule 
of the ſaid William and bis Peirs , who infeoffeth- the Plaintiff 
and dyeth, Robert hath Jfſye yet living, the Defendant avows fo2 
. twenty ſhillings parcel of ſtut pounds due at Michaelmas, anno 
ſecando Jacobi, und detauſe two hundzed pdunds were due pro no- 
mine pœnæ fo to hunde Months, he avows fo ſiſty pounds 
of this nomine pœnæ: The Defendant ſets fozth ali this matter by 
way of Avowry, etcept the Nounage an Feoffnent to the Plain- 
tiff; and the Plaintiff in bar of the Avowry, ſhews the Nonage of 
bim who confirmed and pleaded the feoffment and averment of the 
life of the Jfſue in tayl. Upon this barr to the Avowzp, it was de⸗ 
murred and arguevat the Barr, and the ſole queſtion was, Trhe- 
tber this debt be thargable upon the Feoffie? becauſe it was granted 
by Tenant fo2 life, and confirmed by him in the remainder in tapl, 
being within age at the time of the Gꝛant; fo2 it was agreed, if: a 
rent be granted by Tenant foz life, and conrmed by him in remain 
der in tapl whithin age, That it is iſſuing out of the Effate fo life 
only; & mierly a void Grant as to to the remainder; and if the Te» 
nant .fo2 life purchaſe. the remainder oz reverſion and dies, it ſhalf 
not bind the Jnherttance; And although he had made a Feofment 
over, his Feo fte, after his death, ſhould avoid it; hut here, becauſe 
de that made the Gant ts not only Tenant fo? life, but hath a 
remainder it tapl, and ałter that a remainder in fe; the rent is i. 
ſuing out of all his Effates ;; And although it was void: as againſt 
Robert the Son who was next in remainder zn tayl; who confirms 
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ed it, yet lor as much as this Eſtate tay! is bares. ug the Fine, cob r. þ.. 
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oll. 137.436. nalty; and he did not ſhew, t 


Poſt. 371. | 


Hob. 129. 
2 Cr. 482. 


6, 
Het. 17. 
Mutt. 96. 


and the limitation thereof to the uſe of him and his Yeirs who 
granted the Rent, and the Plaintiff being in, as Feoſtæ to him, the 
Court inclined in opinion foz the Avowants right to the Rent; ty) 
the Eftate tayl being barred, that paiviledge ſhall not extend to the 
Feoffee, fox he comes in under all the Eſtates of the Feoffo2, why 
granted the Rent⸗charge, and therefoze ſhall hold it charged; but 
becauſe the Avowzy was foz twenty ſhillings parcel of five 
pounds, & the fity pounds was —＋ of the two hundzed pounds pe, 

| t the reſidue of the penalty wag 

diſcharged, therefoze it was held, That the Avowry was ill, ac, 
coming to viceſimo Edvardi quarti, tolio ſecundo ; quadrageſimo 
octavo Edvardi tertii, folio tertio, and fa without regard to the mat; 
ter in Law it was adjudged fo2 the Plaintiff , upon the inſuffici 
ency of the Avowyy. . | 


Sit Simon Bennets Caſe. 


Ebt upon an obligation. The defendant in abatement of 

the TUrit, pleaded that the Plaintiff pus darraign contin 

ance was made a Baronet, and it was thereupon doubted whether 
the Crit ſhould abate, foz that the Statute of anno primo Edvar. 
di ſexti capite. . retites the dignities of Dukes, Earis, Utcounts, 
Barons, Juſtices of both Benches, and Derjeants at Law, but 
mentions not Baronets, whereby it ſkemeth it was not a dignity 
known at the making of that Statute, but if it were a dignity then 
knownand omitted out of the ſaty Statute, the Court then held it 


to be out of the Dtatffte ; but it was then doubted by the Court 


whether, if it were a dignity created after the Statute , the ſaid 
Statute ſhould in equity extend thereunto; and the Court directen, 
That the Plaintiffſhouly vemurr thereunto, and upon argument it 
ſhould be reſolved ; but in _ tt was only in abatement of the 
CUrit, and it would be but a Reſondes ouſter though adjudged fo; 
the Plaintiff.the Plaintiff thereupon offered to bzing a new oꝛiginal 
and the Defendant conſented to appear gratis thereto, and plicad in 
Barr; and ſo theſe doubts were left undetermined, 


The Lady Chicheſley againſt Thomſon and the Biſhop of Ely, 
Paſch. 2. Car. rot, 302, 


Uare impedit to pꝛeſent to the Church of Wimple,andcounts, 


That Sir Thomas Chichefley was ſeiſen in fir of the Ab» 
vowſon of the Church of Wimple, as of an Avvowlſon in groſs; 


and pꝛeſented Marſhall, and dyed ſeiſed, which deſcended to Sir 
Thomas Chieheſly the Husband of the Plaintiff, who upon the 
- twentieth dap of Barch anno oRavo Jacobi, by indenture granted 


it to Thomas Eaſt, and to another in fir, to the uſe of tbe Plain⸗ 


tiff fo2 her Jopnture, and after to the uſe of himſelf in tayl, and af- 


terwards dyed ſeiſed, the Church becomes void by the death of 


* Marſhall, 
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Marſhall, wherefoze it belonged to her to pzeſent : The Biſhop dies, 
pendant the Writ, and the Defendant pleaded thereto, That he 
is Parſona imparſonata of the (aid Church ex preſentatione Regis, 
and ſhews, That Sir Thomas Chicheſly, the Plaintiffs Yusband 
died ſeiſed in fo of the Advowlon of Wimplez as of an Advowſon 
in groſs, and of the Panoz of Prefton in the County of Cambridge, 
holden of the King by Bnight-ſervice in cpite, and they deſcend⸗ 
ed to Thomas Chicheſley, Son and Heir, being of the age of two 
years ; and that an office was found betoze the Elcyeats2 of that 
County by a Writ of diem clauſit extremum, whereby this tenure 
and dilcent were--found, whereupon the King was ſeifet, and p2e- 
ſented the Defendant, who was inſtituted and inducted abſque 
hoc, That the ſaiv Thomas Chichefly granted the ſaid Advowſon 
to Thomas Eaſt, and the other prout, &c. The Plaintiff fal, quod 
non habetur aliquod tale recordum de inquiſitione,and.it was there⸗ 
upon demurred. The firſt exception was taken ta the Barr, be 
cauſe he ſaith that he is Parſona Imparſonata, and doth not ſay,tem- 
pore impetrationis brevis, Sed non allocatur; fo of inkerred by 
the Crit bzought againſt bim: and if he be parſon Imparſonee be- 
foze the ]lea pleaded, it fufficeth, and divers pzefivents were citen 
in the new books of Entries, fol. 494. 495, 407, to that purpoſe. 
Decondly, it was argued at the Barr , That this — 
traverſing the Enquilition is not goa, faz there never ſhall be a 
Travers upon a Travers, but where the Travers in th? Barr 
takes from the Plaintiff the liberty of his Action, lo; the place 82 
time oz ſuch like, there the Plaintiff may maintain his Action foe 
the place 02 time, and map travers the Juducement to the Tra⸗ 


vers, and neevs not to jopn with the Defendant in the Travers, ob. 154. 
but at his pleaſure may da the one az the other; but when the In⸗ Poſt. 173. 585 
ducement is made and concluded with a Travers of a Title ſhemu 


by the Plaintiff, there the Plaintif is enfoxcen to maintain his 


Title, and not to travers the Inducement to the travers, Vid. 10. 


Ed. 4. 3. &. 49. 1 2. Ed. 46. 2. Ric. 3. Title Iſſue 1 21. Dyer 107. and of this 
apinion was the whole Court. Thirdly, it was reſolved, Chat fo; 
us much as two Titles are compꝛiſed in the Bare fo2 the King, viz. 


| the dying ſeiſed, the Deir within age, and the tenure in Chi⸗ 


valry, whereby the Wlardſhip is veſted in the Bing, aud a Title 
to pzeſent without office, That therefoze in the replication they 
both ought to be anſwered, and it is not ſufficient to travers the 
Enguilition ; but ſhe alſo ought to have anſwered to the Tenure, 
and to thedeſcent alledged of the Panoz, if the Defendaue hay 
relped upon them; but becauſe the Defendant did not rely upon 
them, but made them inducements to the travers of the Gzant, 
which is the Plaintiffs Title, that Title ought to be maintained, 
and not to trapers the Inducements to that Travers; CUhercfoze 
fo2 theſe cauſes it was adjudged fo2 the Defendant, Vid, 37. Hen. 
6, 6, 24. Ed. 3.27. 46. Ed. 3. 25, 40. Ed, 3. 11. 9. Hen, 6, 37. 
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Co. Litt. 33 1.4. 
1 Rol. 910. 
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Pusband ;. but J doubted thereof, and was of a contrary opinion: 


Johns verſus Rowe. 


Ote, That upon a Commiſſion to Juſtice Jones, Juſtice Whit- 
lock, Juſtice Yelverton,and my ſelt, and to four other Doctozs 
of Law, in an appeal of Adminiſtration committed by Sir Henry 
Martyn to Anne Row, Nrece to Elizabeth Johns late the TUife of 
Roger Johns; The Yusband appealed, pꝛetending that of right it 
belonged unto him, and not to any of his Ttives Uindzed; and be⸗ 
ing divers times debated, as well by common Lawyers, as by 
Doctoꝛs of the Civil Law, it was reſolved by Jones, Whitlock, and 
Velverton, That of right, the Adminiſtration ought to be commited 
to the Husband, c not to any ofthe Wives Kindzed, by the Statute 
of 31. Ed. 3. cap. 1 1. a8 to the moſt faithful friend; foꝛ as it belongeth 
unto the Mike upon the Yusbands dying inteſtate, ſs it belong: 
eth moze pꝛoperly unto the Pusband upon the Wives dying in- 
teſtate ;-but they agreed, That the Statute of 21. Hen. g. doth not 
extend tocompell the Yusband to take Adminiſtration, foz that is 
penal Law, and extends only tothe: Wife and Kindzed, and not by 
equity to be extended to the Husband; and foꝛ their opinion theyre 
lyed upon Coke lib. 4. fol. 3 1. b. Andrew Ognels Caſe, That the Admb 
niſtration ot the goods of the TUife belongeth in right unto the 


Fo2 the ſaid Book doth not give any reaſon, noz ſhew any autbozity 
to maintain it, and in reaſon, the Pugband is not to have it de jure, 
but it is in the power of the Oꝛdinarp to commit the Avminiſtrati, 
on unto him, oꝛ to the lives Hindzed; foꝛ if he ought to have it de 
jure, he would never ſuffer the TUife to make any Mill fo2 the ad 
vancement of the Childꝛen by another Pusband, oz fo2 her Kinder; 
and the Mile without the Pusbands aflent cannot make a Teſs 


Ce.lib.4-51-b ment, but by his afſent ſhe may make him Executoꝛ fo2 things in 


lem partem bonorum;therefoze he ts not in ſuch degree as his TUlite, 


Action, as debts, oz des biens aſport befoze the Coverture ; fo iti 
his default if the dies inteſtate : Allo the Wife is to be intended m 
be advanced by her Yusband, and to have by the cuſtome rationabi 


and he is not de jure to have the Adminiſtration : but the O2dinary 
may commit it unto him ik he pleaſe, oꝛ he may refuſe ; and no Ap 
pleal lies if the Adminiſtration be not committed unto him; Foz it is 
mterly at the Ozdintries diſcretion ; and of this opinion were tht 
Civilans ; but afterwards, the ſaid thꝛie Juſtices, in my abſenct, 
reſolved fo2 the Plaintiff, Vid. 4. Hen. 6. 31. 12. Hen. 7. 24. Coke. 
lib, 9. fol. 38. 34. H. 6. 14. 27. H8. 26. 39. H. 6, 27. 18. Ed. 4.11, 


* 


. . e ans. as we ans At Ee LA LIL 


Sir William Crayford verſus Sir Robert Craytord, Executor of 
William Crayford, Hillar. 2, Car. rot. 2418, 


Qvenant, whereas the Teſtatoz covenanted with the Plaintif, 
That the Panoz of Ridgway which he aſſured unto the * 
tl 
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att to impair the ſaid value; And if ſuper totam materiam, &c. So 


any Act made by the Teſtator or his Anceſtors, o; if it were an abſo- hy 44. 


| an Attozny in the Common-Bench , to pꝛolecute ſuch a Sutt in 


| Attoznp fo2 Worlich, & agreed to pay him his tes, and ſheweth that 


- maintenance in him to ſolicite 


| ſexto Jacobi in Banco Regis rot. 416. Vide poſtea pag, 193. 


Carol: Regis, in Commun Banco. 1507 


* 0 =” * 


tiff upon his marriage, was ok the value of ther hundzed pounds 
yearly ; he ſaity, that in truth it is but ot the yearly value of, 250l. 
The Oekendant pleaded, That the ſaid Mannoz was of the value 
of zool. early at the time of making the laid Indenture, ſecun- 
dum formam & effectum Indenturæ prædictæ, and upon this they 
were at iſſue, and the Jury find an eſpecial Uerdict, viz. the Inden⸗ 
ture verbatim, as the Plaintiff declareth, wherein the Teſtatoz 
covenanted to ſtand ſeiſed of that Yanoz, in conſideration of mar- 
riage, to the uſe of the Plaintiff, and the Peirs of his body, and 
covenants, That he was ſetſed of the laid Manoꝛ at the date of the 
ſatd Indenture, ok a lawful Eſtate tn fee, notwithſtanding any act 
done by him oz any of his Anceſtoꝛs; And that no reverſion 02 re- 
mainder was in the King 02 any other; And that the ſaid Manoꝛ 
was then of the annual value of zoo). per annum; And that the 
Plaintiff and his Heirs ſhall enjoy accozding to the limitations, 
diſcharged , and ſaved harmleſs from all incumbzances made by 
him oz any of his Anceſtozs: And further they found, That this 
Mannoꝛ was but of the value of 2601. per an. at the time of the ſaid 
Jndenture, and no moze, and that the Teftato2 had not done any 


the ſole queſtion was, Whether this Covenant koz the value de⸗  ;0. 
pends upon the firſt” part of the Covenant, That notwithſtanding 2 Cr. 644. 
lute and diſtinct Covenant of it ſelf? And upon the firſt argument — 
the Court reſolved, That it was an abſolute and diſtinct Cove⸗ 

nant , and had no dependance upon the firſt part of the Covenant, 

Vide 27. Hen, 8, 29. 7. & 8-Eliz. Dy. 240. | 


Sands verſus Trevilian. 


Rror of a Judgment in the Common-Bench in debt, where the s. 
Plaintiff ſued the Defendant, becauſe he retained him being Ko 


that Count betwixt one Simms and Worlich, and deſigned him to be 


he laid out ſo much in that Suit koꝛ Worlich and that the Defen- pon. 150. 
dant had not paid him. After Uerdict, upon Nil debet pleaded, it 

was found fo2 the ,Plaintiff, and Judgement given. The Erro2 
aſſigned was, That an Action of debt lies not; foz the Defendant 

is but a Solicitoz, and there is not any conſideration. And it is 
Suits, 32. Hen. 6. 25. 21, Hen. 6.16 
Secondly, although the Defendant be ſuable fo2 this retatner, pet 

it ought to be in an Action upon the Caſe, in an Aſumpſit, and not *** 154 
in Debt; Foz there is not any contract betwfrt them: And con- 
cerning this point the Court doubted, and would adviſe thereof, , cr. 32 
Et adjurnatur, Vide Bradford and Woodhouſes Caſe, Hillary decimo 
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Termino Paſchæ, anno quarto Caroli Regis, 


in Communi Banco. 


— 


Mynn verſus Coughton and his Wiſe, 


Fra, C TION upon the Caſe, TUhereas the Plain» r. 
tiff had recovered a debt of thirty pounds again& —2 
T. D. and did thereupon ſue fozth-a Capias ad ſati- 95 

Wi faciendum, and delivered it to the iﬀ of the 

& Caunty of Cambridge, who had arreffed and taken 

—— him in execution by vertue of the ſaid Writ, Chat 

the Defendants had reſcued him out of the laid Execution, by 

means whereok he went at large, and cannot ſince be found, ſa as 

the Plaintiff is defrauded of his Execution. Upon Uerdict found 

fo2the Plaintiff, it was moved in arreſt of Judgement, That an 

Action upon the Caſe lies not againſt the Defendant foz this 
Reſcaus by the Plaintiff, who recovered ; But his remedy is againtt 

the Sheriff in debt oꝛ Action upon the Caſe, andthe Sheriffought 

ta have this Action againſt the Beſcoutſozs, foz there is not any 
reaſon the Defendants ſhould be twice puniſhed, as they ſhould if 

the Plaintiff ſhould maintaln this Action againft them, and Hut- 

ton and Yelverton were of: that char the but Richardſon chief; 2 Cr. 486. 
Juftice, Harvie and my ſelf held, That the Action well lies fo2 the 
Plaintiff ; faz he is the — who bath the loſs, and to whom the Bolt. 40 
injury was done, wherefaze in reaſon he ought ts haue the Action, 
and nat be infozced to ſue the Sheritt ; to2 perhaps the DberlE is acc. 7 
dead, and then ns Action lies againſt his Executszs, wherefoze 

is uf that the Plaintiff Gould take his election; and it he recover, 

the parties may plead it E they be ſued by the Sheriff, le as there 

is not any danger of being double charged; Wherefore it wa gad⸗ 
judged fox the Plaintiff. = | 4-0, 


Iſcham verſus Morrice. 


E firmæ by the Plaintiſf Leſſæ of the Earl of Kent 2. 

L. againſt the Defenvant , Tenant to the Earl of Pembrook, Het. 81. 

Upon evidence at the Barr, it was held by all the Juſtices, 

whereas Eduard Carl af Salop was Tenant oz life of the 

Yano? at Alueton in the County of Stafford, Remainder to 

Grace Lady Candiſh his Siſter ok two parts thereof in thzs& 

parts to be devided fop life, the Yemaſnder of the third part 
to 


— 


— 
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to the ſaid Grace and the Heirs Males of her body, the Remaind x 
over, &c. and ſheby Indenture inrolled, bargatned and ſold to the 
ſaid Edward all her moity-part and purparty of the ſaid Dang), - 

and Covenants to ſuffer a recovery fo2 further aſſurance , which 

is had accozdingly,and Grace made the Uouchtr; Firſb, That thig 

was a good recovery of the intire third part, and not of the moity 

of the third part, as it was ſtrongly urged at the Barr, it ſhoulp 

be. Secondly, That if one hath intereſt only in the third part of a 

Manoꝛz, and ſuffers a recovery of the moityof the Banoz, it ig 

b. Foodfo2 the third part. Thirdly, That where one makes a Leaſe 
Co. 2. 34. b.  fo2 years of land by Indenture, and hath nothing in the land, and 
afterward purchaſeth the land and aliens it; although it be a good 

8437. - Leaſe fo2 years by Eſtoppel againſt him and his Altent by way of 
3. Cr. 140.  Pleading , and ſhall bind them; yet it ſhall not bind the Jury, but 
3 they map find the truth; and ik they find the truth, the Court 
C. Lit. 225. a. ſhall adjudge it to be a void Leaſe. Fourthiy, That where bargain 
332. by Indenture, after the enfealing ok the Indenture and befoze the 
3522 fnr8llment, lets the ſame land fo? years, and afterwards the Jn- 
denture is inrolled within the ſix Months; yet the Leaſe is void, 

Poſt. 218. and the relation of the inrollment ſhall not make it good. Fithly, 
2 cro a. 53- That where one is Lefſte fo2 years, and alfigns over his Leaſe in 
ak truft foz himfelf, and afterwards purchaleth the Inheritance, and 
352 6.43r- occupies the land, and then levies a Fine withpzoclamation, and 
the-Truftte doth not claim his Leaſe within the five years ; this 

Fine and non-claim ſhall barr the intereſt of the Trulſtee,foz he who 

Co. 5. 24. ſevied the Fine hath. the poſleſſion by reaſon of the Truff, and this 
Truft is included in the Fine; and the Truſtee not making claim, 

his intereſt is barred thereby. Sixthly, That where one by Jn- 
denture, fi conflderation,of money, bargaineth and ſeleth, demi⸗ 

- _. Tethand granteth land foy' years, andthe next day after by Inden⸗ 

_ ©" tis reciting that grant and demile, grants the reverſion to di⸗ 

2 Cr. 604. Vers ules, the Leſſte atturns, it is a good grant of the reverſion, 
oſt. zo. although there were not any pꝛoot, that the Bargainie entre before 
this- grant of the teverſion , oz that the Bargaino2 waived the 
poſſeſſion ; Fo? the Lefſie ſhall be adjudged in actual poſleſſion 

by the Statute of viceſimo ſeptimo Henrici octavi of uſes, and 

the reverſion-is innmediately divided from the poſſefſion, and he 

hath a good reverſion ; but in caſe of a Leaſe fo2 years at the 

2 Cr. 6044 Common-Law, untill the Leflee enters, o2 the Lefſo2 waive the 
Lib. 5. 124. b. poſſeſſion, the reverſion is not divided, noꝛ paſſeth by the wozds ol 
Saffyns caſc. grant of a reverſion, | | MO 


—— 


Pd: 5 55 Eaton verſus Ayloff and his Wife 


8 — was pzayed ;* becauſe they ſued fn Court-Chaiffian 
fo; defamation, and ſpeaking theſe woꝛds of the Plaintiff, He 
was a Cuckold and a Witral', which is worſe than a Cuckold, and 
that Ayleſwcrth had lain with Ayloffs Wife; and fo2 theſe defama- 

| | tozp 


fen. . 


/ 
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Jo they held, That there ought not to have bien any Suit foz the 


granted to ſtay Suits fo2 ſuch wozds, viz. Trin. decimo quinto Ja- 


—— 
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toꝛv woꝛds he ſued there; and becauſe it was alledged, That 'fo2 

theſe woꝛds, being but woꝛds of ſpleen, Prohibitions had bin uſu- 

ally granted, day was thereupon given unttll this Term, to ſhew 

cauſe why a Prohibition ſhould not be granted, and divers pꝛeſi⸗ 

dents were ſhewn, That foz calling one Cuckold oꝛ (hoz2, pro- 
hibitions have been granted; But now upon adviſement all the 

Court agried, That no Prohibition ſhould be granted, but that the fl. 339- 
ſpiritual Court ſhould have Juriſdiction thereof : Foz although 


firſt woꝛds, they being too general, yet being coupled with a partt- 
cular, ſhewing that the Mike committed ſuch an offence with ſuch 
a particular perſon, they be not now general wozds of ſpleen in 
common and uſual diſcourſe and parlance ; but they held it was 
ſuch a defamation as one is ſuable fo2 in the ſpiritual Court, 
whereupon the Prohibition was denyed. Brownlow chief P2otho- 
notary pꝛoduced ſeveral pꝛeſidents, where Prohibitions had bien 


cobi, rot. 2260. Purcas verſus Birrell ; Foz that he was pꝛeſented at 
ſeveral enqueits within his Pariſh koz being a Dꝛunkard and a 
Barreto2z. And Paſch. ſexto Jacobi rot. 397. Prohibition to ſtay a 
Sfiit koꝛ calling a Parſon Hedg-Prieſt, Mich. viceſimo primo Ja- 
cobi. Barker verſus Paſmore ; She is a Quean and a Tainted Quean, 
Prohibition granted, 


Poſt. 285. 


Termino 
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Het. 1 O 1. 
Hutt. 98. 


R. 748. 


Poſt. 146. 
Moor 421. 


3 Inft. 193. 
4 Inſt. 172. 
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Farrington verſus Keymer. 


Nformation againſt the Defendant, upon the Statute of viceſ- 
. tertio Henrici octavi, eapite quarto, fo; ſelling Bier at another 
pꝛice than is thereby appointed, which is, That the Offendoz 
ſhall fozfeit ſix ſhillings fo2 every Barrel, &c. the one moity to 
the King, the other to the party, who will ſue in any of the Kings 
Courts by action of Debt, 8c. After Uerdid at Norfolk A ſſiſes 
upon Nor guilty, and found fo2 the Plaintiff, it was moved in ar- 
reſt of Judgment, That this Inkozmation was not maintatng- 
ble in this Court, fo2 the Statute of viceſimo primo Jacobi, capite 
quarto, appofnts, That Jnfozmations ſhall be befoze the Juflices 
of peace fo2 ſuch matters whereof they have power to inquire, and 
not in the Courts at Weſtminſter ; and ſo the Statute being in the 
negative, the Inkoꝛmation is not here allowable; but all the 
Juſtices reſolved ( abſente Harvey) That this Inkoꝛmation was 
well bzought in this Court. Foz the firſt, it was held, That the 


Statute of viceſimo tertio Henrici oftavi,which gives the fozfeiture 


to be recovered in Courts, where no pꝛotection, Eſſopn, &. is al- 
lowable, extends only to the Courts at Weſtminſter, and not to any 
other inferitour Court, although Weſtminſter be not named; Foz an 
inferiour Court cannot allow pzotections,02 gager de /ey, and there: 
foe it cannot be ſued befoze the Juſtices of peace, oꝛ Mer and Ter. 
miner, as in Gregories Caſe, Coke lib. 6. fol. 19. & Dy, 236. Se- 
condly, it was reſolved, That the Statute of viceſimo primo Ja- 
cobi makes not any new Law to inable the Juſtices of peace to 
meddle with Jnfozmations , which were not befoze appointed by 
the Statutes to be inquired of befoze them, and to be ſued by 
Inkozmations, but only appoints, That where Jnfomations 
may be bꝛought -befoze them, oz in the Courts of Weſtminſter at 
their election; there they ſhall be bzought in the Seſſions befoze 
the Juſtices of the peace, oꝛ of Oyer and Terminer in the Counties 
where the offence was committed, and that fo2 the eaſe of the 
Subjects, who be Defendants. Thirdlp, they all ſatd, that the 
pꝛincipal doubt in this Caſe was, whether the Statute of triceſi- 
mo tertio Henrici octavi, capite decimo ( which appoints that 
Juſtices of peace may inquire among other Statutes, of and 
upon the Statutes of victuals, Uictualers , Inholders „ &c. ) 
extends to give them authozity to receive Jnfozmations 
upo. 
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upon the Statute of viceſimo tertio Henrici capite quarto: and 
if Bꝛerrers ſhall de ald Mittualers within this Statute ? And it 
was reſolved, That they ſhould not; fo2 this Statute of viceſimo 
tertio Henrici octavi is not pꝛuperly againft Brewers, who are but 
obliquely puniſhed within that Statute , and the words Victuals 
and Victuallers are pꝛopetly to be applyed and extended againſt the 
Ale-houſe-krepers , who ſell by retail and kip not the Miſe, and 
wha by the perview of the Statutes were inquirable befote 
Juſtices of prace, as the Statutes of 23. Ed, 3. cap, 6, and of 
12. Ric. 2. and other expꝛels Statutes are; but Juſtiees of peace, 
and Oyer and Terminer are not to enquire conterning this Statute, 
which is ſuable in the Courts of Weſtminſter only; CUherefoze fs2 
this cauſe it was adjudned fo2 the Plaintiff. 


Norton verſus Fermer. 


8 was granted to ſfay a Suit fo: tythe of wood; upon 5. 
ſurmiſe that the wood was ſpent in his houſe fo? firing, and niet. 116. 
ſhews that the cuſtome in the ſame Pariſh is, That the Owners 
of any houſe and land in the ſaty Pariſh is, who pay tythes to the 
Parſon, ought not to pay ty thes of wood ſpent fo: fewell in their 
houſes ; and Jſſie being upon this cukome; it was found foz the 
Defendant, and moved in arreſt of Judgment, Chat although it 
be found there be no ſuchcuſtome, pet he ought not to pay tythes o? ;,. * 
wood ſpent in his houſe, no2 fo2 fencing ſkuff fo; hevges , but per le- 3 Cre, 
gem terræ ought to be diſcharged of them; but the Court reſolved, 1 
That it is not de jure per legem terrtæ that any be diſcharged of by 509. 
them; foz it is uſual in ons to-alledge customs, as fur: . 
h- penny, or by reaſon ok other lands tohereof he pays tythes, Mo. 510. 
hat he is diſcharges of that. tythe. but not to alledge , That per 
legem terra he is diſcharged, and the Plalutiff here having alledg⸗ | 
wa cuſfome, and being found agen Him , tt was avjuged fo *** 1% 
the Defenvant, That conſultation ſhould be granted. * 


Ifabel Peels Caſe. 


2 was p2ayed by her again} the Eccleſiaſtical Com. 6. 
mſſioners , fo2 that it was by Arttedes in that Court objecten net 10). 
againſt her, That ſhe was alding and alſiſtunt to Ste H. ia 
the years 1622. 1623. untill September 1624. to have familiar 
acquaintance with the Gicounteſſe Purbeck, with whom he com⸗ 
mttted avultery, and that the was chief Agent fo2 their mietings at 
unſeaſonable times, by and thꝛough her private Lodgings and 
paſſages, by means whereof they took their oppoztunities to com- 
mit adultery, foꝛ which offence ſhe was by the ſaid Commiſſioners | 
bpon the ſeventh day of Febꝛuary anno Domini 1627. ſentenced to 
be guilty of Bawdzy and Lenocynie , and fined two hundzed 
pounds to the Kings uſe, and * to make luch 9 — 

at ; 
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Ant. 47. 


4 unf. 331. 


41oft. 31. 
* 4 333. 


Poſt. 220. 322 
2 Browul. ; 7. 


4 Inſt. 333 · 


$9 Inſt, 333. 


ders; but they ought to certifie the Fine into the Exchequer , . 


acknowledgement in the Savoy Church as the ſaiv Commiſſionerg 
ſhould appoint, and to be impꝛiſoned untill ſhe found Sureties fy) 
the perkoꝛmance of all this Sentence; and fo2 this cauſe the pzgy, 
ed a Prohibition; Fo2 that by the general Pardon in anno viceſimo 
primo Jacobi ſhe was pardoned fo2 theſe offences committed in the 
pears 1622. 1623. unto September 1624. and ſhe averres, that 
the is not gutity of anp offence ſince that time, whereupon the 
Court granted a Prohibition; fox although the time after the Par, 
don is mentioned in the Sentence , yet it was fo2 offences he, 
fore the Pardon, and ſo it ſtands well with the Sentence, am 
the averment makes it material: admitting alſo that part of th 
offences were committed after the time mentioned in the Pardoy, 
yet the Fine being intire, and both the time befoze and after thy 
Pardon involved together, Juſtice Hutton conceived that a Prohs 
bition ought to be granted; and fo2 this reaſon alſo, becauſeſy 
is ſentenced to be impꝛiſoned untill ſhe find Sureties to perfom 
the whole oꝛder, which is not warrantable: Foz although by ty 
Statute ot primo Elizabethz Reginæ, capite primo, the high Con 
miſſioners may aſſeſs Fines , o2 award impꝛiſonment fo2 an 
fence, yet they can neither commit any to pꝛilon fo2 the Fine, ng 
untill the parties find Sureties foz the perfozmance of their 9 


And Hutton further ſaid, it had been ruled in this Court, thi 
Duits fo2* Adultery ( unleſs ſuch only as were erozbitant and 
tozious ) ought to be bought * the Owinary in his ſpiritu 
Court; neither doth a Suit fo2 Alimony in the high Commiſſin 
Court lie, foꝛ the Commiſſion is grounded upon the Statute ; ant 
if they get Commiſſions of and foz other Offences, then the Sts 
tute appoints , they have no ſufficient ground fo2 their p2ociy 
ings, and ſeveral caſes were cited ta that purpoſe , viz, Paſch, 

avo Jacobi Regis, Doctor Conwards Caſe,who being ſued befox 
the high-Commiſſioners foz his wives adultery, and f62 beim 
Pando? unto her, a Prohibition was granted; And Condies Cal 
of Canterbury, who being ſued befoze the higb⸗Commiſſionei 
upon the election of a Clerk, a Prohibition was granted, becaul 


| _— 1 n D A  - 


they have not any Juriſoiction foz ſuch matters: And one 3M | 
lams Caſe, Suit being befoze them fo2 Battery, à Prohibition v t 
granted, oz it is no ſuch ce which the Dtatute intends to 
there ſuable ; whereupon in the pzincipal Caſe a Prohibition was (MW j 
granted after divers dayes debating, and chiefly upon the Pt 
Don, becauſe it was not any of the offences excepted therein. Not! 5 
Alſo, that Elizabeth Aſh. had a Prohibition þ 


upon the ſame Sit 


miſe, being joyned in the lame Sentence. 
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laid at the Barr, That they in the ſpiritual Court will deny the 


* 


Qaroli Regis, in Communi Banco Regis 115 


— 
— — — 


Denns Caſe; 


He caſe was thus, Thomas Denn being ſeiſed of certain lands 7. 
in fee, and poſſeſſed of devers goods, deviſed the ſame fo2 the oe 
payment of his debts. and legacies, and they being paid, the reſt © © 
due and ſurplus thereof, to his CUife, who he made his ſole Exe⸗ 

.cutrix; and dyed, and his Alike, ſurviving him, alſo dyed befoze 

pzobate 02.any election, The Bꝛothers and Difters of the waman 
Jaboured to get Adminiſtration cum teſtamento annexo, The 
Plaintiff who was Bꝛot ber and Heir to Thomas Denn, ſuggeſting 

that the Mill was revoked, and that however the ſpiritual Court 

bad no conuſance of the pzobate of Wills concerning lands, they 

not being teſtamentarp , pzayed a pzshibition, which was granted; 

fo2 when the queſtion is, whether a Till made of Lands d Goods 
berevoked, it is p2operley tryable at the common-Law, but if the 

queſtlan be, whether a Mill of Goods only be revoked, it is pꝛo⸗ R. 171. 
perly tryable in the ſpiritual Court; foz they having conuſance 

of the pzincipal matter, thall try alſo the Acceſſozies ; and it was 


plea of the revocation of a IIill, oz at leaſt wiſe , will infozce to i 
pove it by ſuch Witnefles , as are not to be excepted againſt in 4 
their Law, as Servants, oꝛ Kindzed, oz Legatozies, and pet thoſe 

Witneſſes are allowable at the common-Law; and being pꝛayed 

that the pꝛohibition might be granted to extend only quoad the 

lands, it was denyed and was granted generally fo2 both; fo2 ot te Re. 
when it is one intire Mill of Lands and Goods, and the allega- c. —— 
tion is to revoke it intirely, it ſhall not be viſ-joyned in the Prohj- Pofi. 168.356. 
bition ; but i one make ſeveral Mills, one of his Land, another 

of bis Goods, and revocatton is alledged of both, there a Prohibiti- 

on ſhall be granted fo2 the one, and denyed fo2 the other. 


Brown verſus Hancock. 


A After verdict fo2 the Plaintiff, it was moved in 9. 
arreſt of Judgment, That the pzomiſe is alledged to be heil. 111. 
made beyond the time limited in the Statute of 21. Jacobi, and 

the Action is not bzought within the time limited thereby; and 

all the Court held, if it appears ſo by the Plaintiffs own chew⸗ 

ing, That the Action is not bzought within the time limited by 

the Statute, the Plaintiff cannot maintain his Action, but 
Judgment ſhall be given againſt him; oz if the contract in the 
Aſſumpſit oz Debt be alledged to be within the time limited by ron. 139. 
the Statute ; and upon non debet oz non Aſſumpſit pleaded, it 

appears upon the evidence, That the Aſſumpſit oz Contract wag 

beyond the time limited, the Action iyes not , and the Defen- 

dant ſhall take advantage thereof, if it be ſpecially found by the. * 
Jury, fo2 the Statute is in the negative, That he ſhall not 

. P 2 maintain 


1 


Ins Term. Trin. anno quarto Carol Regis, &c. 
maintain [ſuch-an action but within the time limited by the Sta 
tute ; But in the puncipal Cate it appeared upon the view of the 
Keco2d , that the Action was bzought within the time limited; 
And therefoze it was avjuvgedfo2 che Plainti tk. 


7 * 
8 1 #7 


— 


Homes m ſur Savil 
5 135 Fees þ 31.159 N. 3020. uni Ens; 

A Sſumpſit. TUhereas divers teckonings and accompts were he, 

eds. 13. F tween the Maintiff and Defendant, and at ſuch a dap, year, 

| and place, they dalimul computaverunt fo; a Debts, Reckoning 

and Demands and the Delendant upon the ſald atcompt waz 

found to be the lumm of 20 lin artear unto the Plaintiff, in con. 

peration whereof de pꝛomited to pap unto the Plaintiff the ſan 

Dobt, Scc. That the Defenvantlicet ſepius requiſitus had not Paid, 

per quod actio ci accrevit,&e/TheDefenvant pleaded non 'Aſſumpſy, 

and it was found againſt him; and it was moved in- arreſt of 

judgment, That this Action is not maintatnable; fo2 he ought 

to have ſpeciſied the particular matter and cauſes, viz. pro Mer. 

cimoniis venditia, oꝛ othetwiſe, wherefoze he ſhould- have an ar 

compt, otherwiſe it lies nor; But the whole Court veliveted thei 

opintons to the contrary , That fo2 as much as the accompt my 

Ant. 6. 31. be fo2 divers cauſes , and ſeveral matters and things may bein 

2 Cr. 20. 69+ cluded and compꝛiſed therein, which in pede wag fot reve 

non ss A fummcertain, wherein it cettainip appears he remains an 

lands indebted; it is a ſufficient ground ko maintain the Action, 

| withoyt-erpeeſſing the particulars ko; which they actompten, fy 

pꝛoot whereok divers prefidents'Wete/p2odgced where ſuch Actions 

brought have been adjudged good Tſhereupon Judgment was 

given foꝛ the Plaintifſt. $i $14 ES 


| Taylor verſus page. | 


| —_— Upon receit of divers ſumms, the Dekendant plex 
10. Aded zunques ſon Recei vor, and found againſt him; And, being 
Hetl. 114. adjudged to Account befoze Auditozs, he pleaded, That after the te, 
ceit, and befoze the Action bzought , he had put himfelfinarbitti 
ment fo2 all Treſpaſſes, Debts, Accounts and Actions,'8c, wh 
arbitrated, That he ſhould pay 10 l. only in diſcharge ok all Treh 
paſſes, Debts, Accounts and Actions, which he paid acco2dingly, 
whereupon it was vemurred, and without argument adjudged fo! 
the Plaintiff; Foz this arbitriment befo2e the Action ought to 
have bien pleaded in barr of the Action, which being omitted, he 
bath loſt the advantagethereof, and ſhall never plead it befo2e the 
Auditozs ; TWheteupon it was adjudged foz the Plaintiff. ' Vid, 

22, Hen, 6. 55. 1. Ed. 5. 2. 21. Hen. 7, 31, 
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271 fl nun TIT,” 
Hugli Pine Eſq;' his Caſe, . 117 
er Ys A hu ben Oh e In % en 
Ne William Collier, attending the ſaid Mr. Pinus at his houſe 
in the Country, was demanded of him, UUhether. he had 
ſten the Bing at Hinton, oꝛ no? whereunto Collier anſwered, 
Chat he had ſten the King there. Mr. Pine thereto replyed, Then 
haft thou ſeen as unwiſe a Bing as ever was, and (fo governed 
as never King was; Foz he is carryed as a man would carry a 
child with an Apple: Therefoze J, and qivers moze, did -vefriſe 
to do our duties unto him. After which words ſpoken; thefaid 
Will: amCollier,meeting with Richardcollier his brother, asked him 
lhether the King were not a wiſe King ? who anſweren, Pes, e 


was a wiſe and temperate King. After which, at another time, 


Mounſſer Sabi x a being at Mr. Paw/etis houſe at Hinton, Mr. Pint 
asked Collier, Whether the Bing was there oz na? Who anſwered, 
That he heard he was: whereunto Mr. Pine replyed, That he could 
have had him at his houſe, if he would, as well ag Mr. Pawlett. 
At another time one George Morley, a Lock-ſmith, being at Mr. 
Pines houſe, he asked him, That news? whereunto he anſwered, 
That he heard the King was at Mr. Pawletts at Hinton: Then Mr, 
Pine ſuid, That is nothing; Fo2J might have had him at my houle, 
as well as Mr. Pawlett; fo2 he is to be carryed any-whither : 
And then Mr. Pine ſaid aloud, Befoze God, he is no moꝛe fit to be 
King than Hickwright. This Hictuꝛigöt was an old ſimple fellow 
who was then Mr. Pines Shepheare. 4 2 

Theſe words being thus proved by Milli amm Collier and George 
Morley, all the Judges were commanded to aſſemble themſel ves, to 
conſider and reſolve what offence the ſpeaking of thoſe words were: 
Whereupon Sir Nicholas Hide, chief. Juſtice of the Kings. Bench, Sir 
Thomas. Richardſon, chief: Juſtice of the Common - Bench, Sir John 
Walter, chief Baron of the Exchequer, Sir William Jones, one of the 
Juſtices of the Kings- Bench, Sir Henry Jelverton, one of the Juſtices 
ef: the Common- Bench, Sir Thomas Trevor, and George Vernon, Ba- 


rons of the Exchequer, none other of the Judges being then in 


Town, met at Serjeante- Iune in Fleet- ſireet, where they debated 
the Caſe amongſt themſelves, in the preſence of Sir Nobert Heath, 
the Kings Attorney-General : And divers prefidents were then pro- 


duced, 4 
Kant, 


IT; 


2 
—— —— 


Poſt Terminum Trinitatis, 


Kanc. anno viceſimo primo Heurici ſexti. Juliana filia il. 
lielmi Quicł, & alii falſi proditores incogniti,in occulto machinantes 
mortem Regis, &. prædicta Juliana, ex aſſenſu Willielmi, &aliorum 
proditorum ignotoruin, eidem Domino Regi, ut fuit equitans in 
via adheſit, & dixit eidem Domino Regi, Harry of Windfor, ride 
ſoberly, Thy hoꝛſe may ſtumble and bꝛealk they neck. And 
when the noble John Beuchamp then ſaid unto her, To whom ſpeaks 
eſt thou; ſhe anſwered, To that pꝛoud Boy in red, ryding on 
bozſe-back, pointing with her hand to the ſaid King. And further 
calling out to the ſaid King, ſaid, It becommeth thee better to ride 
unto thy Uncle, than that thy Uncle ſhould ride unto ther; Thou 
wilt kill him, as thou haſt killed thy Mother: Send unto thy 
Uncle his Wife., whom thou keepeſt from him. Thou art a 
fool, a known kool thzoughout the whole Kingdom of 
England, She had * pain fort & dure, becauſe 

E: | the would not plead, 


Berk auno viceſimo ſetundo Henrici ſexti, Thomas Kerver indi. 
ctatur, pro eo quod ipſe proditorie dixit verba ſequentia.TTloe to the 
Aingdom where a Child is King. Et ĩterum dixit, It had bien bettet 
loꝛ the Kingdom of England by an hundred thouſand pounds, if the 
fatd Bing. had bien dead twenty years befoze. Et iterum, Jt had 
bien better fo2 the laid Kingdom, by an hundred thouſand pound, 
if the ſaid King never had been bozn. And, That the Dolphin of 
France was in Aquitain ano Gaſcoyn, with agreat power, and 
valtantly fighting; poflefſing himſelf of the Land of the King of 
England in Aquitain and Gaſcoyn, And if the ſaid King were but 
of as. much humanity as the Dolphin, who is ofhis age, the ſaid 
King might quielty and peaceably hold and enjoy his ſaid Lands. 
To this he pleaded Not Guiliy, and was committed to the Conſtable 
of the Tower of London; and afterward recommitted unto Walling- 
ford Caſtle, Ideo nil ultra apparet. | . 


Suſſex. viceſano nono Henrici ſexti. Johannes Clipſham indictatur 
pro eo quod ipſi & alii dixerunt, Quod Dominus Rex non fuit de 
poteſtate, nec ſcientia, ad Regnum Angliæ gubernandum, Et quod 
noluerunt ulterius obedire Regi, nec gubernationi ſuæ, infra idem 
Regnum; minanteſque inter ſe veros populos Domini Regis de Co- 
mitatu Kanc i æ, pro eo quod ipſi noluerunt reſiſtere ipſum Regem 
de — ſua infra eundem Comitatum, ac ſimiliter inſurrexe- 
runt, &c. 


Suſſ. anno viceſimo nomo Henrici ſexti. Fohan. Mirſield & Williel. 
mus Mirfeild indictantur, pro eo quod dixerunt, That the Ring was 
u natural fool, and would oftentimes hold a ſtaff in his hand, with 
A bird over the end, playing there with as a fool; And that another 
Bing muſt be ozdained to rule the Land; ſaying, That the Ring 


was not a perſon able to rule the Land, Et ulterins dixerunt, oe 
| the 
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anno quarto Caroli Regis, 


the Charter that the King made at the fürſt Jnſurrection,- was 
falſe ; And that he and his fellowſhip would ariſe again; and 
when they were up, they would not leave any Gentleman alive 
but ſuch as they liſt, 8c. Per Indictam. Sciſion Suſſex, 


Norff.anno triceſſimo primo Henrici. ſexti. Millielmus Bretenbam 


generoſus, indictatur pro proditoriis verbis, viz. Quod Richar du: 
Dux Eborum extra terram Hiberniæ infra quindecem dies tunc prox- 
ime ſequentes veniret, & Coronam dicti Domini Regis de eodem 
Rege auferret, & illud ſuper caput ejuſdem Ducis infra brevi poni 
faceret. Notatur in margine Indictamenta fic, Tre- 
ſpas enormia, contempr. & alia offence. 
Tamen in Indictamento eſt prodriorie 

loquebatur, Gc, 


Suff. anno rice griees Henrici ſexti.Willielmus Aſbton Miles 
indictatur, pro eo qu = et alu, proditorie diverſas billas et ſcrip- 
turas, in rythmis et balladis, factas et fabricatas, ſuper oſtia et feneſtras 


diverſorum hominum poſuerunt, recitantes in eiſdem, Quod Domi- 


nus Rex, per confilium Ducis Suffolci æ, Epiſcopi Sarum, Epiſcopi 


Ciceſtriæ, Domini de Say, et aliorum de Concilio Domini Regis exi- 
ſtent. vendidit Regna Angliæ & Franciæ; Et quod Rex Fanciæ 1 
avunculus Regis, regnaret ſuper dictum Regem, dicentes et ſeriben- 
tes hæc omnia et ſingula. Et ſimiliter miſerunt literas hominibus de 
Kanc, ad inſurgendum erga Regem, ad adjuvandum Ducem Ego 
um, dec. ad guerram levandum. Per indictamentum f. anno 3 1. H. 6. 


Eſſex, anno triceſimo quarto Henrici ſexti. Johannes Gayle indi- 
ctatur, pro eo quod ipſe et alii dixerunt, Quod dictus Rex, et omnes 
Domini ſui eirca perſonam ſuam, et Concilium ſuum, falſi ſunt; Et 
quod ipſi petitiones ſuas, in ultimo Parliamento dicti Regis, apud 
Meſtmonaſterium tentum, per ipſos et totam Communitatem Kanci æ 
petitionat. & c. Iavitis dentibus dicti Regis habere voluerunt : Et 
quod non licet Epiſcopis dicti Regnĩ ullam poteſtatem, nec aliquam 
— Populi erga ipſos ad perturbandum de bonis pros 
poſitis ſuis perimplendis, aſſemblare, nec retinere. Quodque Presby- 
teritotius Augliæ nulla bona nec catalla, præter cathedram et can - 
delabrum ad inſpiciendum ſuper libros ſuos haberent et poſſiderent. 
Ac quod Johannes Mortimer, alias ade, eſt vivens; et quod ipſe eſſet 
eorum capitalis capitaneus in omuibus propoſitis ſuis perimplend, 
Credentes, et dicentes, Quod ipſi eſſent infra tres dies quinque millia 
hominum armatorum: Et ſimiliter guerram erga Regem levarent. 

910 Habuerunt chartam allocatoinis eodem Termino. 

wy — ſecundo Edvardi quarti. Oliverus Germaine, Tayloꝛ 
et alii falſi proditores, machinantes et proponentes quomodoRegem 
Edvardum, &c.deſithere potuerunt: Et Henricum ſextum, nuper de 
facto, et non de jure, Regem Angliæ, inimicum Regis Angliæ, autho 
t - ritats 


— II nr een, 


Poſt Terminum Trinitatis, 


riate Parliamenti teputat. & approbat. infra Regnum Angli æ, extra 
Regnum Scotie reducere, Et Regem Eadvurdum deponere, &c. Mor- 
tem Regis compaſſer, &c. Credentes & dicentes inter fe, in prophe- 
ſiis, ut falſi Heretici, Quod Dominus Henricus nuper Rex, infra breve 
eſſet eorum Rex in regno Angliæ ſicut prius, & Coronam ſuam in eo- 
dem regno haberet & retineret, dicentes hæc omnia ea intentione, 
Quod veri Populi Domini Regis cordialem amorem extraherent. 


| _ de hanged, dzawn, and quartered. 
Nor f. anumo nono Edvardi quarti. Wi lielmu: Belmyn de Nor: 
wico, Mercer, indictatur, Quod cum Robeyins de Byddeſvale, à 
diuturno tempore proponens ſtatum & dignitatem Regis Edvard; 
quartĩ, &c. aduihillare, &c. Et ipſum Regem per guerram, &c. de Re- 
gali, &c, privare, &ð. Inter alias falfas proditiones, &. diverſos Arti- 
culos proditorum, &c. fabricavit, publicavit, & proclamavit. Et quod 
prædictus Millielmus quandam ſcedulam tenorem prædictorum Ar- 
ticulorum continent. apud N. &. Monſtravit & publicavit & eoſdem 
Articulos pro bonis articulis, & communi utilitate regni expedientes 
aſſirmavit, &quamplures perſonos ad ipſos Articulas manutenendum 
& approbandum excitavit. | 
P24 Nota, non dicitur prowzforce in eodem Indictamento. 


Anno decimoſeptimo Etvard: quarts. Juratores preſentant, Quod 
Thomas Burdet, unper de Arrow,in Comitatu Harwici Armiger, 
Deum pre oculis non habens & debitum legianciæ ſuz minime pon- 
derans ex malitia precogitata, diabolica inſtigatione ſeductus, viceſi · 
mo die Aprilis, anno regni Regis Advards quarti,poſt Conqueſtum 
decimo quarto, & per diverſas vices poſtea, apud villam Veſtmonaſte- 
vii, in Comitatu Meddirjexie, falfo & proditorie, contra legianciæ 
ſuæ debitum, mortem & de ſtructionem ipſius Regis irnaginavit, com- 

s fuit & circuiuit ac ipſum Regem falſo & proditorie adtunc & 
tbidem- interficere propoſuit , & ad illud falſum nefandum pro- 
poſitum ſuum perimplendum,:fulſodc proditprie laboravit & procu- 
ravit :quoſdam Jobanem Stacy, nuper de Oæoni a, in Comitatu 
Oxon generoſum, dt Themam Blake, nuper qe Oxos in Comitatu 
Oxon Clericum, apud villam MWeſtmonaſterii prædictam duode- 
cimo die Novembris tunc pronime ſequent. ad calculandum 8 la- 
berandum de & circa nativitꝭtem dicti Domini Regis & Eavardi 
fili ſui primogeniti, Principis Valliæ, & de morte Fᷣorundem Do- 
mini Regis ac Principis ad ſciendum quando iidem Rex & dvar du: 
filius ejus morientur. Dictique Fobunnes Stacy ts Thomas Blake, 
ſcientes illud falſum & nefandum propoſitum prædicti Thoms Bur- 
det, ipſi Johannes — Thomas Blake dicto duodecimo die No- 
vembris, apud villam Wefimonafteres prædictuch, ſalſo & proditorie 
mortem ipſorum Regis & Principis imaginaverunt & compaſſi 
fuerunt ac ipſos Regem ac Prineipem adtune & ibidem inter- 
freere propoſuerunt. Et poſtea, ſexto dis Februarii , dicto anno 
desimo quarto apud villam Meſtaonaffryii prædictam, 
prædicti — ac Thomas Blate eoram „ pro- 

itorium 


anno quarto Carol: Regis, 


I21 


ditorium propoſitum perimplendum, falſo& proditorie laboraveruut 


. 


& calculaverunt per artem Magicam, Nigromanciam, & Aſtrono- 3 Irſt. 6. 
miam, in mortem & finalem deſtructionem ipſorum Regis ac Prinei- 3 FHC. 


is, Et poſtea, ſcilicet, viceſimo die Mali, anno regni dicti Regis 
decima quinto, apud villam Weft monaſterii prædictam, prædicti Jo- 
hannes Stacy et Thomas Blake, falſo & proditorie artibus prædictis la- 
boraverunt ; licet juxta determinationem ſacram ſanctæ Eccleſſæ ac 
doctrinam diverſorum Doctorum, euiibet Ligeo Domini Regis, de 
intromittendo de Regibus & Principibus, in torma prædicta, abſque 
eorum voluntate, & Preceptis inhibitum quit. Et poſtea, iidem Johan- 
nes Stacy &ThomasBlake,ac prædictus Thomas Bur det, apud prædi- 
cam villam Weſimonaſterii, viceſimo ſexto die Mai, eodem anno de- 
cimo quinto, cuidam Alexandro Ruſſeton, & aliis de populo Domini 
Regis, falſo & proditorie manifeſtaverunt & dixerunt, quod per cal- 
culationem & artes prædictas, per ipſos Johannem Macy & Thomam 
Blake, in forma prædicta ſactas udem Rex & Princeps non diu vive- 
rent, ſed infra breve obierent. Ad intentionem quod per detectionem 
& hujuſmodi materiæ manifeſtationem, Populi ipſius Regis magis 
ab ipſo Rege cordialem amorem retraherent. Et idem Dominus Rex 
per notitiam illarum, detectionis & manifeſtationis, triſtitiam inde ca- 
peret & abbreviationem vitæ ſuz. Ac quod prædictus Thomas Buy- 
det, mortem & deſtructionem ipſius Regis ſupremi dicti Domigi ſui, 
&prædicti Dominibrincipis, ac ſubverſionemLegum ſua rum per guer- 
ram & diſcordiam inter ipſumRegem& ligsos ſues in regno prædicto 
movendum, ſexto die Mortii, anno regni dicti Regis decimo ſeptimp 
apud Holbꝛon, jn Comitatu Midaleſextæ, falſo & proditorie imagina- 
vit. compaſſus uit, & circuivit, ac ipſos Regem ac Principem inter- 
ficere propoſuit, Et ad illud falſum nefandum propoſitum ſuum 
finaliter primplendum. prædidus Thomas Burdet, diverſas billas & 
ſcripturas in rvthmis & balladis de murmurationibus ſeditionibus, et 
proditoriis excitationibus, factas et fabricatas apudholboꝛn, et villam 
Weftmonaſterii prædict.falſo et proditorie diſperſit, projecit, et ſemi- 
navit dicto ſexto de Martii, ac quinto et ſexto diebus Maii, dicto anno 
decimo ſeptimo, ad intentionem quod Populi Domini Regis cordia- 
lem amore m ab ipſoRege retraherent ac ipſum relinquerent;ac erga 
ipſumRegem inſurgerent, et guerram erga ipſumRegem levarent in 
finalem deſtructionem ipſorum Regis ac Domini Pricipis, et contra 
ligeanciam ſuam, necnon contraCoronam et dignitatem ipſiusR epis. 
Judgment, to be hanged, dꝛawn, and quartered. 


| Kanc, anuo deci mo octavo Edvardi quarti.Fohannes Allerter, Yeg- 
man, nuper ſerviens Richardi Comitis Warwict et Sarum,a diuturno 
tempore proponens ſtatum Regis pejorare et de regimine, &c. quan- 
tum in ſe ſuit proditorie; per diverſa verba nefanda, et alia dicta ſua 
venenoſa, de diverſis murmurationibus, ſeditionibus proditor um ex- 
citationibus factis et fabricatis à guberpatione privare, &c. Ad inten- 
tionem quod Populi ejuſdem Regis cordialem amorem retraherenr, 
per diſcordiam inter Regem et Populum ſuum movendum proditorie 
| dixit 


— 2 


+ HOLY 


Poſt Terminum Trinitatis, 


Quod quicunque inheritabilis ſit directe poſt mortem naturalem 


nam Augliæ ille tantummodo ſineret et ſuus homo eſſet. Et multa alia 
.hujuſmodi verbs proditorie dixit. 
/ 


dixit Willielmo Pend,WillielmoFowle,& Sampſoni Halk,ſub hac for. 
ma, viz. Quod Willielmus Pend & Johannes Alkerter,olim ſervientes 
dicti Richards Comitis War wict fuerunt, & nunc quod idem Come; 
diem ſuum clauſit extremum; Et hoc non obſtante infra breve habe. 
rent Comicem Oxoniæ ( qui ſuperſtes eſt) infra hoc regum Angliæ 
qui in futuro parcellam hujus patriæ gubernet affirmandoque ulteriug 
verba ſua cuidam Galfrido Peke, Quod Edvardus quem vos vocg. 
tis Regem Angie falſo fuit, &c, dicendo, Quod idem Zdvardus,yer 
ſubtilem artem ſuam, eundem Comitem Varwici interſecit et mur. 
dravit; ac fratrem ſuum; nuper Ducem Clareuciæ, ad mortem ſimil 
modo traxit, non habens cauſas nec aliquam veritatem; Et Cicendo, 


Henrici ſexti, (nunc de facto, et non de jure, Regis Angliæ )adCoto- 


Utlagatus ſuit prout patet per rotyl, 
# - Seſſion. Kanc, anno 18. Ed. 4, 


Kanciz,anno decimo octavo Edvard: quarti. Thomas Hever indi 
ctatur, pro eo quod proditorie dixit, Quod ultimum Parliamentun 
Domini Regis, apud Veſtmonaſterium tentum, magis ſimplex et ii. 

ſufficiens fuir quam unquam antea: Et ulterius, Quod Dominus Ret 
ropoſuit moram ſuam infra Comitatum Kanciæ trahere et amorem 
— ſuorum ibidem habere, quia amorem cordialem infra ea 
dem Civitatem non habuit, nec in futuro habebit: Et quod fi Epiſco 
pus Bat bonienſis morietur, quod tunc immediate Thomas Arelliepſ. 
copus Cantuarienſis et Cardinalis Angliæ ca put ſuum amitteret. ft 
multa diverſimoda verba proditoria de Rege quam alia verb. 

malitioſa de Dominis ſuis, tam ſpiritualibus quam temporalibus. 
Utlagatus prout patet per rotul. Seſſionis 


London. Hillar. an. ſecun. Ricardi tertii. Willielmus Collingboun, 
nuper de Lydyard in Comitatu VViliſ. Armiger, et alii falſi prodits 
res, mortem Regis et ſubjectionem regni proditorie imaginaverunt et 
compaſſi fuerunt : Et ad illud perimplendum , excitaverunt, &. 
quendam Tho, Tate ei offerendo octo libras ad partes tranſmarins 
exire, ad loquendum ibidem cum Henrico,nuncupante ſe Comit. Rich. 
mundi æ, et aliis, Sc. proditorie attinct.per Parliamentum, Sc. Add: 
cendum, Quod ipſi cum omni poteſtate, Gc. revenirent in Arg/:an, 


citra feſtum Sancti Luce Evangeliſtæ; Et totum integrum redditum 


totius regni Angliæ, de Termino Sancti Michaelis, Sc. in eorum rele- 
vamen haberent; Et ulterius, ad demonſtrandum eis, Quod per conci 
lium ipſius VillielmiCoilingbourn, ſi didus comes Richmundiæ, et ali, 


Sc. ad terram 1 apud Poole in Comitatu Dorceſtriæ, arrivare 
2 


voluerunt. Ipſe Willielmus Collingbourn et alit proditores, eis aſſoci. 
anda commotionem populi ipſius Regis, inſurrectionem et guerram 
erga ipſumRegem interim levare cauſarent;et partem ipſorum falls 
rum proditorum contraRegem in omnibus acciperent;et omnia inſn 


regnum Ang/iz,ad eorum diſpoſitionem eſſent; Et ulterius, ad dicen- 
dum 


— 
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— 


dum & demonſtrandum dictis proditoribus, & c. ad deſtinandum 

ohannem Cheyney uſque adRegem Frauciæ ad demonſtrandum ſibi, 

uod Ambaſſiatores ſui in Angliam a dicto Rege Franciæ venientes, 
defraudari debeant: Et quod Rex Angliæ nullum promiſſum eis 
cuſtodiret; ſed ſolummodo ad deponendum, ſeu ad reſpectuandum, 

uerram inter Dominum Regem tempore Hiemali: Eo quod in prin- 
er cipio temporis Æſtivalis, Anglica poteſtas in omnibus preparari poſſit 
Ur ad bellum dio Domino Regi Fraxcie præbendum, & eundem Re- 
li gem & terram ſuam adtunc finaliter diſtruendo. Et ulterius ad advi- 
fandum ipſum Regem Franci# ad auxilium dictorum proditorum 
pecuniis, &c, Ut ipſe iter Regis Angliæ uſque terram Franciz, im- 
0 ·  pedire proponet. Et fic prædictus Millielmus Colingbourn & ali, 
fuerunt proditorie adhærentes, &c. Et quod prædictus Millielmus 
Collingbourn, & alii falſi proditores, Deum pre oculis, &c. a diutino 
ul. tempore, intendens per Covinam, aſſenſum & voluntatem diverſo- 

rum aliorum proditorum eiſdem proditoribus adhærentium, &c. aſſo- 

& ciaverunt. Et mortem Regis per guerram, commotionem, & diſcor- 
diam inter Regem & Ligeos ſuos, infra regnum Angliæ levandum, 


5 compaſſi fuerunt, & c. Et ad illud perimplendum, prædictus Williel- 
mus Collingbourn, et alii, diverſas billas & ſcripturas in rythmis & 
n balladisde murmurationibus, ſeditionibus, & loquelis, & proditoriis 
1 excitationibus, falſo & proditorie fecerunt, ſcripſerunt, & fabricave- 
» teunt, & illas per ripſos fic factas, ſcriptas, & fabricatas,die, &c. ſuper 
diverſa oſtia Eceleſiæ Cathedralis ſancti Paali London. proditor ie 
N oſuerunt, & publice ibidem fixerunt, ad movendum & excitan- 
dum Ligeos 1 billas & ſcripturas illas legentes & intelligentes, 
commotionem & guertam erga ipſum Regem facere & levare, con- 
1 tra ligeanciæ ſuæ debitum & finalem deſtructionem Regis, & ſubver- 
ſionem regni, &c. 
(/ | Judgment, to be hanged, dꝛawn, and quartered 
0 London. anno nono Heurici 4 , Thomas Bagnall, & alii, mor- 
tem Regis imaginaverunt, &c. Et ad intentionem prædictam, Quod 


Populi Regis cordialem amorem retrahere, &c. diverſas billas & 
ſcripturas in rythmis & balladis de murmurationibus, ſeditionibus, 
. & proditoriis excitationibus, tam verſus Regem quam alios magnates 
: de Concilio ſuo tangent, proditorie fecerunt, &c. ſuper oſtium Eccle- 
ſiæ ſancti Benedicti in Gractous- ſtriet, & ſuper Je Standard in 
Cheap, ac ſuper oſtium Eccleſiæ Puli poſuerunt, &c. Et quod ipſi 
fuerunt adhzrentes cuidam Pero Marbect inimico Regis in partibus 
1 tranſmarinis exiſtent.ad levandum guerram ad deponendum Regem 
Judgment, to be hanged dꝛawn, and quartered. 


f Middl. decimo Henrici ſeptimi. Willielmus Stanley miles, & Bak. wift. 136. 
nl Roberius Clifford miles, ad invicem inter ſe communicave- God b. 258: 
-F runt & interlocuti fuerunt de quodam Petro Warbeck de | 
u Thornaco ſub obedientia Archiducis Auſtriæ & Burgundiæ 
. inimico Domini Regis, &c. falſo nuncupante ſe fore .- 
nll #urdam, ſecundum filium Domini Edvard; nuper Regis An- 
gle , quarti , in partibus exterioribus ultra mare exiſtent, at 
n mortem 


Poſt Terminum Trinitatis, 


mortem, & c. Regis ac ſubverſionem regni Argliæ, proditorie con. 
ſpiraverunt, &c. Et eundem Regem per guerram, &c. in regno Ay. 
li, levandum de Corona &c. deponendum, &e. Et ad illud perim. 
plendum, &c. prædicti Willielmus Stanley © Koberius Clyford pro- 
ditorie, &c. inter ſe aggreati fucrunt, quod ipſe Robertus ad partes 
exteras prædictas, ad præfatum Petrum Warbeck, &c. transfretaret, 
& in ipſius Petri adventum ad guerram levandum expectaret. Et 
ipſum Petrum in regnum Angliæ, cum toto poſſe ſuo introduceret, 
ipſum in Regem erigeret, &c, Et ulterius, dictus Millielmus Stanly 
præfato Robertoc iy fford proditorie promiſit, &c. ad quodcunque & 
quotieſcungzipſe Rob. Cfford aliquos ad domum Millielmi Stanley 
a partibus exterioribus, per privatum ſignum inter ipſos habitum, 
deſtinaret, pro ipſius ac dicti Petri Warbeck inimicorum Regis, &. 
adjuvamine;ipſe Will Sanley eo toto polle adjuvare vellet, & e. Quo. 
rum, &. prætext', dict RoberiusClyford iter ſuum ad partes exteras, 
præſato Petro Warbeck, arripuit, & c. Et fic ſuerunt adherents, &c, 
| Judgment, to be hanged, dzawn, and quarterey, 


Saurrey,anno triceſimo Henrici oftavi.Henricus Marchio, Exon, 
proditorie dicebat, J like well of the pꝛoctedings of Cardinal Pool, 
Et ulterius, But J like not the pꝛetedings of this Realm: And 
I truk to ſie a change of the wozld. Et ulterius, J truſt once to hab: 
a fair day upon thoſe Knaves which rule about the King. Et ulte. 
rius, J truſt to give them a buffet one day. Et quod Nicholaus Carey 
Miles, malitioſe et proditorie murmuravit, et indignatus ſuit, et dice. 
bat bec. verba Anglicana, J marvel- greatly that the Indictment 
againſt the Loꝛd Marqueſs was ſo ſecretly - handled, and to what 


purpoſe ; fo2 the like was never ſeen. | 715 
. Per bagam Seſſionis tent. coram Thom. Andl 


Cancellar, et alios, 30. Hen. 8, 


Berk. tricefimo primo Henrici oftavi. John Rugg, Chivaler, fot 

- theſe words, The Rings Highnels cannot be ſupzeam head of the 
Church of Eagland by Gods Law. Hugo Abbas de Reading ſuper- 
inde dixit, TUhat did you fo2 ſaving your Conſctence, when you were 
ſwozn to take the King fo2 ſupzeam head? Et ſuperinde prædictus 
Joh. Rugg dixit, J added this condition in my mind, To take him 
fo? ſupꝛeam head in tempoꝛal things, but not in ſpiritual things. 
| | Per Indictam. Mich, 31. Hez.s, 
Kanc. anno triceſimo primo Henrici offgui. Rob. Rumwick ind. 
ctatur, Quod cum diverſi fuerunt comedentes et compotantes, Gc. 
Thomas Brook,tenens quendam ciphum cerviſiæ impletum, Sc. dixit, 
God ſave the King, Here is good Ale. Ad quod prædictus Roberius 
dixit proditorie, Sc. deſiderans mortem Regis, Sc. God fave the 
cup of good Ale; for King Henry ſhall be hanged, when twenty 
others ſhall be ſaved. Cui prædictus Thomas dixit, Knsweſt thou 


what thou lapeſt; Prædictus Robertus interum dixit, ut 3 
6 | eiceſl. 


— „„ 
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Leictſt. anno triceſimo tertio Henrici oftavi.Lioneilns Haughton, 
nuper de Oꝛemskirk in Comitat. Lancaſtriæ, Taploꝛ, pro verbis, 
viz. being ſhooting at theButts ſaid, I would the Rings body had bien 
there as the arrow did light; And, By the Maſs J would it had 


bien in his body. = : 
Per indictament. Mich, 33. H. 8. 


Edward Peacham was endicted of Treaſon, for divers Treaſona- 
able paſſages in a Sermon ,which was never preached, or intended to 
be preached, but only ſet down in writings, and found in his ſtudy : 
he was tryed and found guilty, but not executed. Note, that many of 
the Judges were of opinion, That it was not Treaſon. 


Henry Challercomb was alſo endicted of Treaſon for words, and Foſt 332. 
was found guilty, and executed. 


John Williams was alſo endicted, found guilty, and executed, for 2 Toft, 14; 


writing a Treaſonable book, called Baalams Aſſe. R 456. 
. f 
I, Upon Conſideration of all which preſidents, and of the Statutes of 
d Treaſon,it was reſolved by all the Judges before named,and ſo certi- 
Ve fied to his Maj-ſty, That the ſpeaking of the words before mentio- 
e ned, though they were as wicked as might be, was not Treaſon: 
— For they reſolved, That unleſs it were by ſome Particular Statute, 
e no words will be Treaſon; for there is no Treaſon at this day, but by _ 
tile Star. of viceſimo quinto Edvardi tertis; for imagining the death 1 war. caps 
i of the King, &c. And the endictment mult be framed upon one of 
the points in that Statute;And the words ſpoken here can be but evi- 3 laſt. 5. 
y dence to diſcover the corrupt heart of him that ſpake them: but of 
, themſelves they are not Treaſon, neither can any Endictment be 
framed upon them. 
To charge the King with a perſonal vice, as to ſay ofhim, That he 
is the greateſt Whoremonger or Drunkard inthe Kindom, is no 


Treaſon, as Telverton ſaid it was held by the Judges, upon debate of 
Peachams Cale. | 


* — _— WW „* * 
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Termino Michaelis, anno quarto Caroli Regis, 


in Banco Regis. 


NN this Vacation, viz, upon the eleventh day of Septem- 
ver, anno Domini 1628. Sir John Dodradge, one of the 
Juſtices of the Kings Bench, dyed at his houſe in 
Egham, in the County of Surry; a man of great know- 
ledge, as well in the Common Law, as in other hu- 
mane Sciences, and Divinity. After whoſe death, be- 
cauſe there were five Judges in the CommonBench, whereof my ſelf 


was the fourrh,whereas uſually there were but feur in the ſaid Court, ce. 


and as many in the Kings Bench. The King, intending to reduce thoſe 
Courts to their uſual courſe,upon the three and twentieth day of the 
ſaid September( having had communication with theLord Coventry, 
LordKeeper of the great Seal )nominated me to be one of the Juſtices 


of the Kings Bench, & ſigned a Warrant the ſame day for my Patent, Jones 192. 


to be Juſtice there; and another warrant reciting my firſt Patent of 
Juſtice of the CommonBench, & determining bis pleaſure concerning 
that place ( ſaving all wages & ſums, Sc.) And the Patent of Juſtice 
of the Kings Bench was ſealed upon the ninth day of October, and 
bare date the ſame day; and the Patent of revocation ot my place of 
.' Juſtice the of CommonBench was ſealed upon the tenth day of Octo- 
ber, and both Patents were delivered me upon the eleventh day of 
that Moneth, at ſuch time as I was ſworn Juſtice of the Kings Bench. 
And a queſtion was then moved about my antiquity , I having one 
Tuſtice in the Common Bench(viz, Juſtice 7e/verron)and two of the 
Barons in the Exchequer ( viz. Trever and Vernon) my puiſnyes,and 
had not a clauſe of ſaving ſuperiority, precedency, and antiquity,as 
was in the ſecond Patent of Juſtice Nichols (he being firſt one of the 
Judges in the Common Bench;and having a Patent to diſcharge him 
from that place, was then made the Princes Chancellor, and two 
days after Juſtice of the Kings Bench, with an expreſs exception 
and allowance to be Chancellor to the Prince, and ſaving his prece- 
dency and ſeniory; ) bur all the Juſtices, aſſembled at the Lord Keep. 
ers houſe, agreed, That I needed not fuch a ſaving, For my Patent 
continued until the time I was Judge of the Kings Bench, & never 
ceaſed to be a Judge, but was tranſlated only: And the Juſtices con- 
ccived, The Patent of revocation of my Juſtice place in the —— 
Pleas 


Ants 4. 


Pref. 4: 


** 
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3. 
1 Rol. 518. 


Pleas was needleſs; becauſe, by making me Juſtice in the Kings 
Bench, my former Patent was in Law determined, according to the 
Caſe in quinioMarie, Dyer 159. Yet, for better ſecurity, there was 
one made, according to the preſident of Juſtice Jones his Patent, 
when he was removed out of the Common Pleas to be judge in the 


Kings Bench. 
| Cuſacks Caſe, 


Uſack was condemned in the Sheriffs Court in London, foz 
Debt, and taken in execution: Akterwards, by an Habeas 
Corpus upon ſuit in the Kings Bench, the laid execution, with other 
Cauſes , were returned; CAhereupon he was committed to the 
Marſhall in execution foꝛ that debt, and other his executions in the 
Kings Bench. And now all the Executions in the Kings Bench 


were diſcharged; and the Judgment in London reverſed, by a 


it of Erroꝛ in the Huſtings: And how he ſhould be diſchargey 
of this Execution was the queſtion? Fo2 this Court hath no Re- 
coꝛd of the Execution, but by the return of the Habeas Corpus, And 


of the reverſal of that Judgment they have not any Recozd, but 


what is only ſurmiſed ; And they may not award a Cerciorare tg 
London; fo they there will not return it: whereupon it was ad- 
viſey, That all matters here concerning that Execution being dif- 
charged, he might be remitted to London foz that cauſe, and there 
be diſcharged. Vide viceſimonono Edvardi tertii, folio quadra- 
eſimo ſeptimo; quadrageſimo octavo Edvardi tertii, folio viceſimo 
7 triceſimo nono Henrici ſexti, folio quinquageſimo quarto et 
quinto Philippi et Mariz, Dyer 152, tertio Elizabethæ, Dyer 187. 


Geery verſus Reaſon, 


Ovenant, The Plaintiff declares, Chat by Articles inden⸗ 
ted, ſhewn, &c. in anno Dom, 1624. he demiſed to the Defen- 


dant certain Rooms fn Bear-Alley, untill Midſommer anno 1626. 


rendzing the ſumm of ſix pound and thirteen ſhillings four pence 


rent, provided, and upon condition, That the ſaid Reaſon ſhall gather 
the rents of other the Plaintiffs Tenements in Bear- Alley,reſerved 
quarterly & mentioned in a ſchedule, & pay the ſame within twenty 
dayes after every quarter day; And it is agreed, That the ſaid Reaſon 
ſhall retain the reſt ofthe benefit tobe made of the ſaid Rooms,over 
and above the ſaid fix pounds thirteen ſhilling four pence per anni, 
for his pains in gathering up the ſaid Rents: And ſhews, That the 
Kents were mentioned in the ſchedule , and amounted unto an 
hundꝛed and ninty pounds per annum; And, That the Defendant 
had not paid the ſaid Rents : But he did not ſhew, that the Defen- 
dant had gathered them ; And thereupon the Defendant demur- 
red. Foꝛ it ſkemeth, That here is not any Covenant, to gather 02 
pay the Rents; but a fozfeiture of his Leaſe, if he do not — 
| an 


- 
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and pay them, being gathered: and ik he doth not pap them, being 
gathered, an accaunt lies; But Germine foꝛ the Plaintiff inſiſted 
much, That theſe wozds , Provided, &c. in the Indenture ſhall 
make a Covenant; but all the Juffices conceived it is not a Cove⸗ 
nant, but mierly a Condition annexed to the Eſtate , which deter- 
mines it by not collecting and paying the rent : And it is not to be 
intended, That it ſhould be a Covenant to infozce him to gather and 
pay them, where peradventure he cannot collect them. And there- 
upon, without argument, it was adjudged foz the Defendant, 


Chamberlaine verſus Turner, 


T"Jctione firme fo2 an houſe called the White Swann in Old- 
E ſtreet in London. A ſpeciall Merdict was found, That Hen- 
ry Metcalf was ſeiſed in Feat the ſaid houſe , and of a garden 

| thereto appertaining, and held it in Socage, and made his Till 
in this manner, which is found verbatim. deviſe all my Fee ſimple 
Lands, Goods and Tenements to Henry Metcalf my Son, and the 
Heirs males of his Body, and for default of ſuch iflue remainder to his 
right Heirs ; and made him Enecutvz, and appointed that he auld 


1 Rol. 518. 
Co. 2. 70. Jr. 
Co. Litt. 20 3. b. 


4. 
Jones 195. 
Poſt. fol. 200. 


pay his debts out of his Goods and Lands. And I deviſe the 


Houſe or Tenement, wherein Villiam Nicholls dwelleth, called the 
White- Swann in Ola reer, to Henry Gallant my Daughters Son 
for ever. And the Jury found,” That the cad William Nicholls, at 
the time of the ſaid Mill makiag; and of the Teſtatozs death, in⸗ 
habited and occupied the Entry oꝛ Alley ol the ſaid houſe, and thꝛie 
upper rooms therein: And that divers other perſons at the ſame 
time, held and occupied the Garden, and other places in the ſay 
houſe ; And that William Heylock and this ile held another 
doom; And that Henry (Gallant, claiming thathouſe, entred and 
made a Leaſe thereof to the Pluintiſf; andthe Defenvant, by the 
command of the ſaid Matcalf, Deir of the Devi@oz, auſtea him. Et 
{ſuper totam materiam, & c. This Caſe being argued.at the Barr 


byBanes and -Calthrop.fo2 the Defendant, and by Andrews fo2 the - 


Plaintiff, two Queſtions were moved; Firff bother the Heir 
of Gallant had any moze than an Eſtate fo life by this deviſe, be- 
cauſe all his Fir⸗ſimple Lands, being befoze deviſed to his Son 
and Yeirs Males , he afterwards deviſed that houſe to Henry 
Gallant foz ever £ And il it be but an Eſtate foz life, extracted aut 


of the frſt Eſtate, then it is determined; and he relyed upon Alice 


Lundhams Caſe in decimo uono Elizabethæ, Dyer 357. But allthe 


Court reſolved, That it Wa Fie-fimple A becauſe of the woꝛd g in co. Ut. 9. b. 


—— ever; Aut is not lite the Cale of Alice Lud- Janes 295. 


m, where an expꝛeſs fir was given to one, and alter his death 
debiled to another fo2 lite. Che ſecond Queſtion was, Ulhether 
all the Youſe paſſed, oz the Entry, aud thoſe the Rooms which 
were in the polſelllon of the laid Wiltam Nicholls only; and Hide 
thief Juſtice doubted thereot; Foz it maꝝ be intended that he — 


— 


Termino Michaelis, anno quarto 


_ © FElufion, called the White-Swan, doth both of them neceſtariiy im 


3. Cr. 113. 


he had deviſed the houſe in the occupation of William Nicholls, 


Poſt. 448. 


3 Cr. 474. 


4 Cr. 649. 


it paſſeth not all: The Juſtices anſwered thereunto, Tyat 
lands; and the doubt of the Jury was, whether the intire houß 


Ant. 22. p. 
392. 458. 


Jones A 


decimo octavo Jacobi Regis, in conſideration of five pounds lent 


Aut. 76. p. 11a. That the Teſtatoz aſſumpſit modo & forma „the finding over oh | 


tbe occupation of William Nicholls, and not to that which was i 


poſtea fuir adjudged accozdingiy. 


A Sſumpfit againſt the Defendant as Executoz. Nuhereas th 


not deviſe moꝛe than Nicholls occupted 2 But Jones, Whitlock, 
and my ſel: were of opinion, That all the houle palſed to the Deyy 
{te ; fo2 the Deviſe being, That houſe or Tenement, and the con. 


po2t the whole houſe ; fo2 the Sign of the White dwan cannot be 
intended to referr to thzz Rooms: And the woꝛds after, vn. 
wherein William Nicholls dwelleth, both not abzidge oꝛ alter that 
deviſe ; And the houſe being named by the particular name ot the 
White-Swan, although William Nicholls never inhabited therein, 
yet it paſſeth by the Deviſe, and is good, becauſe he inhabited there, 
in, although he occupied but the Rooms of it; But if the houle 
had not been named by the particular name of the Wnite- Swan, aud 


there peradventure it ſhould not extend to moze than what was jj 


the occupation of others, accoꝛding to the Cale or Andrew Ognell, 
Coke lib. 4. fol. 48, 50. And the Caſe of Hunt and Singleton, when 
a Leaſe was made to one Cales of an houſe, and he lets out of tuq; 
two Chambers, and alter ſurrenders the Leaſe, and a nem Leal 
was made to the fatd Cales of the houſe in his occupation; it wag 
adjudged only of the houſe in his occupation; and not of the tw 
Chambers; foz there was a good Leale of the houſe, although th; 
two Chambers were not deviſed; but the deviſe being of the houſ 
called the White-Swan, wherein Nicholls inhabiteth, cannot be in 
tended, That the deviſe ſhall be of the thzfe Chambers only, becaug 
it cannot be termed the houſe called the White- Swan: And wei 
as it was objected, That it is not found; that Henry Metcalt by 
other lands in Fee-ſimple to ſupply the firſt deviſe, and therefozemp 
cefſarily it ought to be extended to the reſidue of that houſe, and they 


ought to be intended, althought it be not expꝛeſſed that he havorhg 


paſſed by thoſe wozds: Do if they be ſatisfied , the Court ſhall-n& 
doubt of moze than what. the Jury have found :; Et adjurnatur,k 


Inkerſalls verſus Samms. 


LI Teſtatoz in his life, viz. upon the ſixttenth day of October, ana 


unto him, pzomiled to pay, &cc. Che Delendant pleads, That tu 
Teftato2 non aſſumpſit; the Jury find that the Teſtato2 aſſump 
ſir modo gt forma, but that the Ceſtatoz-dyed ſuch a dap, viz. iſ 
anno decimo ſeptimo Jacobi, ſo as he was dead ayear and moze bv 
foze the time which is alledged in the Recoꝛd. And at. the firſt ay 
gument the Court held fo2 the Plaintiff, That the Uervdict being 
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the Ceſtatoz dytd befoze the time mentfoned in the Detiatation 18 Pon. 1% 
idle, ſuperfiuous, and not material, nor is the day of the Aſſump- 

ſit material: And although he were dead befoze the day mentioned 
judged foz the Plaintiff. Vid. viceſimo tertio Elizabethz; Dyer 372; 
Coke 2. Rep. tol. 4. Goddards Cale. 23 £$4751733 ml} To 0 | 
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Halloways. Caſe: W SRO3OSE GE: QTIRE 
491 5 


Allo way was endicted. and attatgned atNewgato;. fbe url :- 
FH bana enePayne. - ho Emament was) Thir ed vs, 
Jitia ſua prætogitata tytꝭ thy-ſain Payne at an tall, anti ſbetitt - 
hum two ſtrokes with acuvgelt, ming tyod to the ſaln Bozte, whets: 
upon the Hoꝛle tan away weh him and 7 — him updu ehe gromnd 

thai furtotigs, and thereby baue hin cheulder, whor tor he inflaners 
dyrd, and fo murdered him, Upon this Endia ment, he being ar- 
taigned, pleaded Not Guilty; and thereupon a vetdi& 
found, That the Earl of Deaby was fuenf a Satt called 
Auſterly Park, aud that the fats Hallowsy: was THeodward of His 
Woods in the ſaiv Park, ans that the ſaid Payne 'withiothers lin 
known entred the ſas Park, co tut Woow chere, and that the fart 
Puyne climbsd up a tri, and with an (Patehed cut dun (one 
boughs thereof .. and that che lain Helloway' cams riding into th 
Park, ans ſlettig the fad Payne on ide wie, cdnntimvey tea 
trend, and he velcendiug tom chende ide ſald Kalte w 1 
two blos upon the dach wich his angels and the n Payne his. 
bing a rope tyed ab,. is mivvle, and q en of | hanging 
down, the ald Hallow ay dyed the end ot that rope to dus Hos tail, 
und ruck the faid Payne tive blows upan his bath; whereupoii 
the faid Payne being tyen to the Bozſes tall, and the Pole vun 
away with him, dꝛeiu him upon the ground cher furlanges, and 55 
this meang brake his choulder, whervol he innantly dyey; ant 
ſaid: Halloway caſt him over the palewtitocertanbulles. | 
whether upon all tdis matrer found; the (af Halloway: be gullky 
of the murder pro ur? they pꝛup the difcrotioivof the Gourt; any 
_ if the Court ſhall-ayjunge him gufity ol the murder they find Him 
guilty of the murder; M-ofherwiſe, they lind him gunty of man 
ſlaughter; and this ſpecial verdi iy Cerciorare'was remobed in 


* 


to the Aings Bench, and depended thus Terms: and ths opinion 
of dl the Aubges and Batons was deb zan they alk 


Hutton, who-doubted thereof ) held clearly, That it was murder. 
Fo) when the Boy, who was cutting olothe tree, came domn krom 
thence upon his command, and made no reſiſtance. and he then 
fruck'him/two-blowes, and tyed him tothe Mozſes tall, and then 
fiuek him again, whereupon the Bözleran away, and he by thar 
means flain; the Law implyes' malice; and it ſhall be tatd in Laws 
to be pꝛepenſed malice, he doing it to ont who made no refiibance : 
And lo this Term all the Juſtices „ reaſon-of their opi⸗ 
| K 2 mons 
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nions; whereupon Judgment was given, and he was adjudgy 


7. 
1 Rol. 464. 


Poſt. 184-1 85. 


R 725. 


1 Rol. 464. 
2 Cr. 288. 


to be hanged, and was hanged acco2dingly. 
 Juxon verſus Thornhill, Trinty 4. Car, rot. 76, 


— TUhereas the Plaintiff by the Kings licence, ha 
erected in Godmancheſter, and in five other places in his owy 
land, ſix ſeveral Sluces oꝛ Locks upon the River Ouſe, foꝛ the bet, 
ter railing and heightning the water in the River, foz the eaſier pat. 
ſage of Boats: thzough the ſald Locks. And the King hadgray, 
ted unto him to take ſuch reaſonable . ſumms foz the paſſage 
thꝛough the ſaid Locks, as ſhould be agried upon betwirt him am 
thoſe who ſhould have ſuch paſſage : And fo2that there was con 
tention betwixt him andthe Defendant, and divers others, what 
ſumms ſhould be paid foz ſuch paſſage, a -petition was thery 
upon pꝛeſented to the Los of the Councill, and by them referrg 
to the Earl ol Mancheſter, Lozd Preſident, to ſet down what rates 
tboſe which paſſed thzough the ſaid Locks ſhould pay, That the 
Defendant in conſideration the Plaintiff wauld permit him to paſs 
thzough the ſald Locks, upon the twentyeth day ol October, ann 


tertio Caroli Regis, pzomiled unto the Plaintiff, That be woun 


pay him ſuch ſumms as the ſajd Lozd: Prefident ſhould appoint; 
and ailedgeth in facto, That between the ſaid twentieth day ol Oc, 
ber, and the twenty third day of Apaill following, he paſſed thzough 
the ſaid Locks with his boats, and carried two thouſand one hun. 
dꝛed and twenty tonns of coal. And that upon the twenty fourth 
day of Apzil, the ſaid Earl of Mancheſter ſet down and 02dered, 
That two pence half penny ſhould be paid fo2 every tonne which 
pafled thzough the ſaid Locks, in every Lock two pence half peny: 
And that fox the ſai two thouſand one hundzed and twenty 
tonne, accowing tothe ſaid rate, the Defendant ought to pay him 
eleven pounds. And that upon the twenty ninth dap of Apzill 
then next following, be requeſted the Defendant to pay the ſaid ele 
ven pounds, and he refuſed to pay it, whereupon he bzought this 
Action; the Defendant pleaded non aſſumſit, and it was found 
againſt him, and now moved in arreſt of Judgment; Firſt, That 
it is no good conſideration, becauſe the River of Ouſe is a common 
River, and it is not lawfull foz any to make ſfops upon the River, 
92 to take ſumms of money fo2 the paſſage thzough the Locks, Sed 
non allocatur: Foꝛ the Locks are upon the Plaintiffs own land, 
and at his coſt, fo the exaltation of the water, and making the Ris 
ver navigable fo2 Meſſels of burthen ; and it lands with good re 
ſon that they ſhould pay fo2 their paſſage, acco2ding to their agre- 
ment. The ſecond exception was, Becaule it is not ſhewn that 
the Defendant had any notice given him oftbe Earl of Mancheſters 
oꝛder; ſed non allocatur, becauſe he ought to pay as much as be 
ſhould appoint ; and the Defendant is to take notice of his ozver,as 
well as the Plaintiff, he being a ſtranger to both; as where _ i 
oblig 
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obliged to perkoꝛm an arbitriment, there needs not any notice be gi⸗ 
ven unto him, but he ought to take notice at his perill. Alſo the 
Plaintiffalledgeth, That he required the ſumme accozding to the 
Ozwer which is an implyed notice; TUhereupon rule was given, 
That Judgment ſhould. be fo2 the Plaintiff, unleſs further matter 
ſhould be ſhewn to the contrary by ſuch a a day. | | 


5194 9 Chambers Caſe. 12 


Hambers being in pꝛiſon in the Mar/balſey del hoftel de Req, de- 

(: ſired an Habeas corpus, and had it; which being returnable 
upon the fifteenth dap of October, the Barſhall returned That 
he was committed to pziſon the twenty — of September 
laſt, by the command of the Loꝛds of the Council. The (Uarrant 
verbatim was, That he was committed fo; inlolent behaviour, and 
woꝛds ſpoken at the Councill Table, which was ſubſcribed'by the 
Lozd Keeper and twelve others of the Councill. And becaule it was 
not mentioned what the woꝛds were, ) ſo as the Court might adjudge 
of them, the return, was held in ſuffictent, and the Marſhall adviſed 
to amend his return, beloꝛe the twenty firſt or October following ; 
and he was by rule of the Court appointed to bꝛing his Pꝛiſoner 1 
then, without a new Habeas corpus, and the Pꝛiſoner was adviſed, 
That in the mean time he ſhould ſubmit to the Loꝛds, and petition 
them fo2 his enlargement. Upon the ſaid 21. ot October the Par⸗ 
ſhall had his Paiſoner there; but becauſe the great Caſe of Sir. 
William Withipole was to be debated that day, and time would not 
permit to treat of this matter, The Barſhall was commanded to 
bing again his Paiſoner, and have him in Court the twenty third 
day ol October. Then Germin fo the Pꝛiſoner moved, That fozaf: 


much as it appeared by the Return, That he was not committed 8.570. 
foz Treaſon, oz Felony, noꝛ doth it appear what the wozds were, Poſt.507.575. - 
whereto he might give. anſwer ; he therefoze pzayed, he might he 57: 


diſmiſſed oꝛ bapled. But the Kings Attozny moved, That he might 
have dap, untill the twenty fifth ol October, to conſider of the return, 
and be infozmed of the wo2ds, and that in the interim the Puſoner 
might attend the Councill Table, and petitton. But the Pꝛiſoner 
affirmed, That he oftentimes had aſſayed by petition, and could not 
pꝛevail, although he had nat done it ſince the beginning ol October; 
and he pꝛayed the Juſtice of the Law, and the Inheritance of a Sub⸗ 
ject : Wher2upon, at his impoztunity, the Court commanded him 
to be bayled ; and he was bound in a Uecogniſance of four hundzed 
pounds; and four good Merchants his ſureties were bound in Re- 
cogniſances of one hundzed pounds a piece, That he ſhould appear 
here in Craſtino animarum, and in the interim ſhould be of good be- 
haviour ; And advertized him, They might, fo2 contemptuous 
wozds, cauſe an Endictment o2 Jnfo2mation, in this Court, to be 
dzawn againſt him, if they would, Reſidum poſtea. pag. 168. 


Sit 


9. 
2 81. 
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Poſt. 365. 


R 530, 


R 127. 


Poſt. fol. 147. 


Co Litt. 158.2 
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Sir William Withipoles Caſe. 


CI K William Withipole being endicted, befoze the Cozoners, fo) 
the murder of Madyſan, and being arraigned upon that engueft 
inkoꝛmed the Court, he had matter in Law to plead, to avoid that 
endictment, and that he ought not to be put to anſwer ; and pꝛayed 
that CounceU might be afligned him: And Pr. Noy and others 
were alſigned, who, at another day, put in a Plea foꝛ him, That he 
ought not to be impeached upon this Endicment: toz be ſbewed in 
his Plea the Statute of undecimo Henrici quartz, eapite nono, 
That none wall be nut. uon any pannel of Enauett, at the venom, 
nation of any perſan, unleſs by the Bayltffs: aud minifters of the 
Sheriffs, ſwozn and known ; And that the faid Jurozs ould be 
probi & legales homines ; And further pleaps z Chat Alſton the 
koze⸗man of the Jury, nominated bimielt to be of the Jury, and 
fourtten others, (ſbewing their names and one Alexander Farring. 
ton required him to return them. he nat being Dheriff, no2 Bay: 
tif of the Franchiſe,no2any miniſter of any @berif, no2 Bayliffof 
4 —_— who ought by the Law to return them ; And by the 
Jury the ſaid. inguiſit ion was found; and he further pleaden 
That two of the ſald Jurozs were outlawed in Actions of debt, the 
one in the twelfth.year of King: James, the otber iu the firſt year of 
King Charles, and pꝛoduted the Kecozs, being ſent by Mittimus 
out of the Chancery: ; awd averted:, That tbeoutawues are pet in 
foꝛce, not reverſed no2 vacated. And upon this Plea pleaded, thy 
Court would adviſe whether it auld be accepted ,. and what ſhouln 
be done thereupon, either demurre az joyn iflue: The fir Queſttsn 
was Nlhether the Statute of undecimo Henrici quarti extends to 
Enqueſts befoze Cozoners, oꝛ only to Endictments befoze Jufftces 
of the peace, and of Oyer and Terminer? Secondly, Admitting, 
That this Statute. extends. thereunto, Whether it extends to per- 
ſons outlawed in perſonal. Actions; oꝛ only to perſons outlawed fo 
Felony oz Treaſan? And becauſe this. was. the. fir plea that had 
bien upon that Statute , and would be a pꝛeſident in Crown mat- 
ters, the Court would adviſe.And all theJuffices.of both Benches, 
and Barons of the Exchequer, met thereupon. at Serjeants-Inne:jn 
Fleetſtreet ; and having had conference of theſe points, the greater 
part of the ſaid Juſtices and Barous were of:opinton; Firſt, That 
theDtatute of undecimoHenrici quarti extends as welltoEnqueits: 
befoze. the Cozoners, as to Endictments befoze-: Juſtices ol peace. 
Secondly, That it extends to perſons outlawey in perſonal Atti⸗ 


3 Inſt. 32. 33: ONS , becauſe an outlawed perſon fs not: accounted probus & le- 


galis homo tobe ſwoꝛn in an Enqueff, and may be challenged fo? 
that cauſe, Vide 34. Edvardi primi, proces 208.21. Hen. 6. 30. But 
divers others of the.Juſtices and Barons were of the contrary opi⸗ 
nion, Firſt becauſe the Statute of undecimo Henrici quarti begins 


with Enqueſt befoze the Juſtices, and ſo the Act ſtems to —_ ta 
| them; 


* 
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them; and the Statute mentions Denomination to the Sheriff oz 
Bapliſk ok the Franchiſe; and the Enquiſition befoze the Cozoners, 
is to be of perſons within the four next adjacent Villages, to be 
made bythe Bapliſts, oz Conſtables of thoſe-Gillages, as appear⸗ 
eth by the Statute of quarto Edvardi primi, de officio Coronatoris, 
ano Crompion, tolio 113. That no challenge ſhall be to any of the 
Enqueſt bekoze the Cozoners. Reſidum. poſtea. pag. 147, 


William Vicount, Say and Seal, verſus Stephens, 
Trin. 4. Car. rot. 602. 


name of Villiam Vicount, Say andSeale unus Procerum & Mag- Len 82: 

natum hujus Regni Angliæ tam pro Domino Rege, quam pro ſeipſo — : 
queritur of the Defendant in cuſtcdia Mareſcalli pro eo;whereas by 
the Statute of ſecundo Richardi ſecundi it was oꝛdained, &c. ( re- 
citing the Statute) the Defendant not regarding no2 reſpecting the 


N . | 
0 Statute afozeraid primo Februarii anno tertio Caroli, at the Pa- 


U 

, 

AI de ſcandalis Magnatum. The Plaintiff declares by the 10. 
e 

E 

t 


riſh of Bow in Wardade Cheap London , having communication 
with Alice Gilbert, a Servant of the ſaid William Vicount Say 
and Seal, of him the (aid Vicount, in the pzeſence and hearing of 
divers of the Kings Subjects, then and there being; bzc falſa & 
| ſcandaloſa verba de eodem Vicecomite Say & Seale dixit & publi- 
cavit, viz. Thy Lord (dictum Comitem innuendo ) 7s a Traytor, & I 
will prove him( prædictum Comitem innuendo ) a Traytor. The 
Defendant pleaded Not Guilty, and it was found againſt him, 
and damages aſlſeſſen to two thouſand pounds; And it was now 
moved in arreſt of Judgment by Serjeant Crawley and Mr. Cal- 
throp; Firſt, That this Statute is mffrecited, and then, he foun- 
ding his Suit fo; himleik and the King, and there being no ſuch 
Statute.hath fayled,And in poof thereof they reiyed upon the Caſe 
of the Lozd Cromwell, Ccke 4. Rep. fol. 12. where an Action was 
brought upon this Statute and mil⸗recited, Nuncia pro menda- | 
cia, there the Plaintiff might not have Judgment. And the Caſe el. cem. 77 a. 
in Plowdens Commentaries, fol. 82. betwixt Partridge,and Strange, 
and. Croker , where an Action was founded upon the Statute of 
triceſimo ſecundo Henrici octavi capite nono,of maintenance, where 
the vate ol the Statute was mifhaken,and there the Plaintiff might 23* 
not have Judgment; fo2 the Court did not intend any other Sta: 
tute than that whereupon he counts, and hath miſtaken, and being 
upon that, the Court will not adjudge fo2 him; and here is a mil ·re⸗ 
citall, foz he recites the Statute which is, That none chall repoꝛt 
dꝛ publiſh de Magnatibus aliqua nova mendacia, ſeu alias res, unde 
diſcordia aut aliqua lis ( Anglice debates ) inter Magnates, vel inter 
Magnates & Communitatem dicti Regni oriri poſſint whereas the 
Statute is, whereof diſcord or ſlander may ariſe within the ſaid 
Realm, ſo as there is a miC-recitall and variance betwirt the woꝛds. 
debates fo2 ſlaunder, which is a-vartant wow ; and the wozds with- 
| 1¹¹ 
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2 Cr. 362. 


Co. Lit, 69. 
not extend unto them: It was anſwered, True it is, there 


tieth year of the ſaid Bing was the queſtion fo their ſeats in 
Parliament: Pet the Statute is de Magnatibus Regni Anglie, 


in the ſaid Realm varies from the wozds inter Magnates & Com. 
munitatem hujus Regni. Secondly, becaule it is not ſbewn, That 
be was unus Magnatum at the time of the ſpeaking of the wozds, gg 
the Pꝛeſident is in the Loꝛd Cromwells Caſe ; Foz it may be that 
he was created Uicount 92 Baron after the ſpeaking of the wozdg, 
And it ſhall not be intended, That be was a Wicount befoze, un, 
le(s it had bien averred, That be was then a Micount: But the 
Court reſolved in both points foꝛ the Plaintiff· Foz they all agriz, 
if the mil⸗recital oꝛ variance had been in the purview oz ſubſtan⸗ 


* 
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tial part of the Act, as miſ-reciting the time of the making, ag 


in Partridges Caſe, 02 inthe body of the Act, as in the Low Crom. 
wells Caſe, Nuncia pro mendacia ( which is another woꝛd, and ot 
another ſeuſe, and in the body of the Act) ſuch variance had blen 
good cauſe to ſtay the Judgment; but here they concetved there ig 
not any material variance; foe in the firſt part of the Art is ve, 
bate ve/ di ſcordia, and in the laft part diſcordia vel d iſſaunder, which 
in the intention of the Bakers of the Statute be all one: Alle 
it is in the percloſe unde diſcordia, 6&c. which is but the conſe 
quence of the wozds, oz the evil effect enſuing thereupon ; am 
kalte woꝛds and lyes are pzincipallp pꝛohibited in that Statute. 
And the ſecond variance is of the ſame condition, not ma 
terial in ſubſtance; wheretoze to2 fuch the Court ſhall not ſtay Jugs 
ment. Foz the ſecond exception, all the Court held the declars 
tton to be good enough; fo2 there is fulficent demonſtrance in the 
declaration, That he was a Micount at the time of the ſpeaking, 
fo2 henametbhimſelf Vicount, and recites the Statute , and that 
the Defenpant-not regarding the Statute, ſpake thaſe woꝛds of 
the ſaid William Vicount Say and Seal; and it cannot be ſpoken 
againft the ſain William Viſcount , unleſs he had bien then a W 
count; and the Law doth not intend, That he was a Uicount of 
another Realm, fo2 of them our Law doth not take any cogni: 
ſance. And whereas it was objected-, That there were not aw 
Micounts in Ring Richard the ſetconds time,ſs as the Statute can 


were not then any Uiſcounts ; Fo? in the eighttenth pear of King 
Henry the ſixth, was the firſt Wiſcount, and in the one and twen⸗ 


I ||. GE oe ewnh. as ann a.,a oo MkKdM.coomc ee od Aa ans ont am ons aw ache . 


and every Hifcount ts a Baron, which is an addition of honour, 
By another reaſon it appears, That he was then a Uiſcount ; 
F-02 the ſpeaking is alledged to be, toſuch a Servant of the aid 
William Viſcount Say and Seale, . and the cannot be Servant toq 
Uiſcount.,- unleſs he were thena:Giſcount ; allo the woꝛdsthem⸗ 
ſelves are, 'Thy Lord is a Traytor; which pꝛove, That he was a 
Loꝛzd at the time of the ſpeaking ; And when he names himſelf 
Uilcount in fo many places, Co averr afterwards that he was a 
Uiſcount., had bien tale and ſuperflous : But where a Juſlkice 
of peace oz other officer byings an Action fo2 flandzous _ 
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woꝛds fpoken of him in his office oꝛ place, there of neceſſity he 
ought to ſhew,That he was then a Jaſtice of Peace,o2 ſuch an Offi- 
cer wherein he was flandercd; yet tf he ſhews that which tant 


amount, it lufliceth; as that he had been a Juſtice of Peace foꝛ divers 


years, 02 fo2 two years, and the ſpeaking is alledged to be within 
the year, that is ſufficient ; pet it may be that the Commiſſion is re- 
newed ; but it (hill not be intended; Whereupon Judgment 
was given fo2 the Plaintiff, Vide poſtea pag. 142. 


Baylye verſus Hughes Trin. 4. Car. rot. 7 38. 
4 \Ebr, fog foty ſhillings and fir pence, and declares, That Sir 


137 


11. 


Henry Brown by Jnventure let to J. S. foz two hundzed Jones 242. 


pears, rendꝛing thirty oue ſhillings per annum, at the Annuntiation 
and St. Michael by equal poztions , and conveys the reverſion 
to him as Aſſignee, and fo? fifteen ſhillings fir pence fo2 rent behind 
fo2 one year, ending at the Annuntiation laſt paff, and fo2 twenty 
five ſhillings fo2 money lent, he bꝛings this Action; The Deken⸗ 
dant pleaded quoad the twenty five ſhillings non debet, andquoad 
the fifteen ſhillings ſix pence, That the laid Sir Henry Brown de⸗ 
miſed the laid lands, rendꝛing rent prout, and by the ſame Inden⸗ 
ture covenants fo2 himſelf, his Heits and Allignes, with the Leſfez 
his Erecutozs and Aſſignes, That if he be diſturbed fo? reſpite ot 
Homage, 02 be infozced to pay any charge 92.ifſues loſt, That he 
chall withhold ſo much of this rent, as he ſhall be infozced to pay; 
And ſhews, That by a TUrit tffuing out of the Exchequer foz re- 
ſpite of Homage and Jflues loſt , ſo much was levied by the She- 
riff, which he hath wn held of His fad rent; And upon this Plea 
it was demurred in Law, and the pzincipal queſfion was, TUhe- 
ther the Aſſignee of a Term ſhall have remedy upon a Covenant by 
way of Reteiner, againf# the Aﬀſigare of a reverſion ? Secondly, 
becauſe the Defenvant doth not ſhew, That the land was held ia 
capite, 6? that Homage was due, oz the Jfſues duly levied; And 
after thele matters moved at the Barr, Whiſtler fo2 the Defen- 
dant argued, That the Aigner ſhould Have the benefit of this Co- 


venant by the Common-law, and ik not, That he was clearly with⸗ Co. Littl. 273. 


in the Statute of triceſimo ſecundo Henrici octavi; And fo? the 


other matter, the Plea is good; foꝛ if he be diſtrained oꝛ agrieved fo? jones 42 


the Homage oꝛ Iſſues, he may detain his rent; but then he took ex⸗ 
ceptionto the Declaration, fo2 thar the Plſainttff demanded fifteen 
Hillings ſir pence foꝛ rent, fo2 a pear, ending at the Annuntiation, 
and the entire rent was one and thirty ſhillings; ſo thar what he 
demanded was but rent fo2 half a year, and he doth not ſhew that 


he was ſatisſied foꝛ the reſidue ; and therefoze the Declaration ill, Aut 104.436. 


Mhich was held by the Court to be an incurable default : Ihere⸗ 
upon tbe Recozd being viewed, and found fo, rule was given, That 
Judgment ſhould be fo2 the Dekendant; That the bill ſhould 


conceived 


abate; and no moze was ſpoken at - Bar, But the Court 5. 553 
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12. 
Jenes 193. 


3 Ci. 76. 


2 Cr. 178. 


3 Cr. 76. 


13. 


2 Cr. 86. 
123. 673. 
Hob. 218. 


the Veaire facias upon the Jſſue was awarded to the two Bapliffz, 


would have thzuſt him out of poſſeſſion thereof , whereupon 
was in defence of his own pofleſſion : Pereupon the Plaintiff de 


conccived, That the Aﬀignee of the Term ſhould have the bencfit gf 
this Covenant. Foz it runs with the land; and at the Common 
Law he might have taken advantage to detain the rent reſeryg 
upon the Leafe fo2 years; Foz it may be appointed to ceaſe at the 
will of the parties. | TEE 


Crane verſus Holland, Paſch. 4. Car. rot, 294. 


E Rror of a Judgment in Northampton , becauſe in Northamp 
ton the Court being held befoze the Majo and two Bayliffs, 


to return a Jury befoze the Majoꝛ and Bayliffs, ſecundum conſue. 
tudinem: Thich being returned, and Judgment given, the Ex, 
roꝛ aſſigned was, Becaule the Bayliffs being Judges of the Court, 
could not alſo be Officers , to whom pꝛoceſs ſhould be Directed; 
there being no cuſtom that can maintain any. to be both Officer 
and Judge. But all the Court ( abſente Hide) concetved it might 
be good by cuſtom, and that it is not any Etroz ; Foꝛ the Judges hy 
not the Bayliffs only, but the Majoz and Bayliffs ; And tt isq 
common courſe in many of the ancient Cozpozations where th; 
Bapliffs are Judges, oz the Bajo2 and they be Judges; yet inn, 
ſpect of executing pzoceſs , they be the Officers alſo; and one ma 
be Judge and Officer diverſis reſpectibus, as in rediſſeifin,theSherif 
is Judge and Officer; Uhereupon the Judgment was affirmen 


Skevill verſus Avery, * 


T Reſpaſs of Aſſault, Battery, and Wounding, The Defendant 
pleaded to the Ilounding Not Guilty; To the Allault am 
Battery he pleaded, that he was poſſeſſed of an Youſe in ſuchi 
Pariſh fo2 years, And that the Plaintiff entred his Youſe, an 


moliter manus impoſuit, to put him out, and the harm. if any dom, 


murred; and Goldſmith foz the Plaintiff ſhewed fo2 cauſe, That 
the Defendant had pleaded a Leaſe fo2 years, not ſhewing wh 
made the Leaſe, noꝛ when it was made, no? fo2 how many years, 
whereas they ought to have been pleaded ſpecially, and ſhewn par 
ticulatim : Foz tif it be traverſed, there cannot be any Jſſue thert 
upon; and he relyed upon Crogats Caſe, Coke 8, Rep. fol. 66, 
That de iojuria propria is no Plea : But all the Court held, 
That the Defendant had well pleaded ; fo2 ſaying, That he was 
poſſeſſed fo2 years, is but an inducement and conveyance to his 
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juſtification, and not the ſubſtance thereok, which is, That he offered 


lo thzuſt him out of the poſſeſſion of his Youſe, and whatſoevet 
Title he hath, it is not material; fo2 if he were in poſſefſion by vit 
tue of a Leaſe at TU, oz any other Title, de injuria ſua propria Is 
a good Plea : Foz the Title oz Intereſt not coming in wrt 
al 
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(and what was pleaded oꝛ alledged, being but an inducement to the 
Plea ) it needs not be lo certain as where it is pleaded by way of ti⸗ 
tle, to make aclaim in the Dekendant. Ahereupon it was ad⸗ 


judged fo2 the Defendant. 


Shutford. verſas Penow, Trin. 4. Car. Rot. 770, 


A Sſumpſit. TUhereas the Defendant had a Dog which uſey _ 14. 
A to kill fhiep, and knowing thereof, and that his Dog had —— 
killed the Plaintiffs ſhiep, and having notice that the Plaintiff in- Hurt. 169. 
tended to ſue him fo2 recompence, he thereupon intreated the Plain 
tiff not to ſue him, and to make what benefit he could of the ſhiep ſa 
killed: And in conſideration that the Plaintiff would deſiff his Suit, 
and make ſuch benefit as he might of the laid hep, the Defendant, 
the firſt day of May anno decimo octavo Jacobi Regis, pzomtſen 
the Plaintiff to recompence him the damages which he ſuſtained by 
the killing of the ſaid ſhip : And alledgeth in facto, That he there: 
upon deſiſted from his intended Dutt; and that he endeavoured to 
„matze what benefit he could of the ſhtep lo killed, but could not make 
0 any ; And that he was damnified by the killing ol them four and 
uy fozty ſhillings. And that upon ths firſt day of Yay anno ſecun- 
I Jo Caroli Regis; he requeſted the Defendant to recompence him foꝛ 

: his damages luſtatned, and the Defendant refuſed ; whereupon he 

bought this Action: Tie Defenvant pleaded the Statute of vi- 

_ m9 primo Jacobi, capite 16. And that this Action lies not by 
WM tbe ſaid Statute, being grounded upon a pzomiſe made above ſix Ant. 27; 

rears ſince ; whereupon. the Plaintiff demurred. And after argu⸗ | 

ment at the Barr by Rolls fo2 the Plaintiff, anvby — fox the 
Defendant, it was adjudged, That the Action was well bzought 

whithin the time limited: Foz although the pzomiſe was made ; 
in anno decimo octavo Jacobi Regis, yet there was not any cauſe of 
breach thereof, no2 ground of Action againſt the Defendant until 
requeſt ro make recompence : Foz untill ſuch requeſt, be did not 
know what to pay, noꝛ was there any due; Foꝛ the duty ariſeth up⸗ 

on the requeſt, and the non-payment atter the requeſt is the cauſe of 

the Action. As Aſſumpſit topay ſuch a ſumm, if he marry A. S. 

02 upon ſuch perſons return from Rome upon requeſt; there it is 

not due, noꝛ is there cauſe of Action, until the Marriage, 02 return n. 3 

from Rome, and the requeſt made. And although the pꝛomiſe was 

made ten years befoze, yet the cauſe of Action is the non-payment 

upon requeſt, after Marriage, o2 return from Rome, and not be⸗ 

foze : And if the Action be bzought within the time of the Statute 
aſter the bzeach, it is well enough; TUhereupon it was adjudged 


ſaz the Plaintiff, 


S 2 | Lewknor 


— 
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Lewknor verſus Cruchley and his Wife, Paſch. 4. Carli. 


i | | Ction for words ſpoken by the Tlite of Cruchley. Foz thit 
— 2 the Defendant ſatd of the Plaintiff, John Lewknor ( innuendo 
% the Plaintiff Jand John Smith ( innuendo one John Smith) Know. 
ing that J. S. a Goldſmith did carry with him a great deal of Plate, 
did lay wait to robb him, and ſet upon him by the high way, but he 
raifing the Country, they did fly away, & Lewknoy loſt his horſe, & 
they both were driven to ride away upon one horſe. Upon Not 
guilty pleaded, & Uerdict fo2 the Plaintiff, it was moved in arreſt af 
Judgment by Gardiner, That ati Action lies not fo2 theſe wozys: 
Foz it appears by his own ſhewing, That there was not any Ft, 
tony committed ; and ſhe doth not charge him with Felony, but 
with a Wiſdemeanour. as it were a Riot, and is no moge than ik ihn 
_ had charged him with committing a Kiot ; and it is but with an 
- rntent to do it; and therefoze fo2 theſe wozds an Action lies not, 
Coke 4. Rep, fol. 16. Eaton att Allens Caſe, fo; ſaying, He is a Brah. 
ler & Quarreller, for he gave his Champion counſel to make a Deed 
of gitt of his goods to kill me, & then to fly out of the Countrey, but 
God preſerved me; Jt was adjudged that the Action lies not; fo 
co lib 4.19. b. he did not do any Act, but it is matter of intent which cannot be 
known : But all the Court delivered their opinions ſeriatim, That 
xRol. 5o. fhe Action well lies: Foz although he chargeth him with an ac 
Vel 337- Which is not Felony, pet he chargeth him not only with the intey 
; tion, but with a fact, which is as nter to felony as may be, andig 
ſuch an offence which is moze than intent only, and moze than riot, 
and fo2 which, Fine and Impulonment are due: And Jones cit 
one Wicks Caſe, That the Delendant laid Nine perſons ſet upon me 
to have robbed me, and you( innuendo the Plaintiff Wicks) was one 
of them, adjudged, That the Action well lay; CUhereupon Judg- 
ment was given fo2 the Plaintitt. 


Lawe verſas Harwood, Mich. 3. Caroli rot. 336. 


Rror of a Judgment in Windſor, in an Action upon the Caſe 

fo2 ſlandring his Title. The Plaintiff declares, whereas he 

Vas ſeiſed in fie as Copyholder of Lands in D. within the juril⸗ 
diction of the Defendants Court, That the Defendant ſatd, He 
had not any Title to thoſe Lands. The Defendant jufifies, and 
iſſue thereupon, and kound againſt the Defendant, and damages 
aſſeſſed to ten ſhillings, and ſir pence colks: And the Court fncres 
ſed the cofts to thꝛee pounds, and Judgment given accozyingly, 
The firſt Erroꝛ aſſigned was, That the declaration was not good, 
becauſe he did not ſhew, That by the occaſion of thoſe woꝛds he 
had any pꝛejudice, as that he was bargaining fo2 the Inheritance 

2 Cr. 399: With any, 02 fo a Leaſe, oz any other ſpectal pꝛejudice. The ſe⸗ 
cond Erroꝛ was, becauſe damages being found but at ten — 
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he migbt not by the Statrite of viceſimo primo Jacobi; capite deci- 
mo ſexto, have moze coſts than damages. As to the firff Errox 


- affigned, ail the Court agreed, That the declaration was not good, 


and ſo the Judgment was errontous ; becauſe the Action fs not ib. . 157: 
maintainable, without ſhewing fpectal pzejudice, No moze than fox 
calling one Whore o2 Baſtard whithout ſhewing ſpecial cauſe of 
tempoꝛal damages, as in Anne Davies Caſe, Lord Coke 4. Rep. 
fol. 16, And it is not like to wozds ſpoken, which imply ſlander and 
temporal loſs, as Thief, Bankrupt, oz ſuch like; hut flandzing of ones 
Title doth not impoꝛt in it ſelt loſs, without ſhewing particularly 
the cauſe of loſs, by reaſon of the ſpeaking the wozds, as that he 
could not fell oꝛ let the ſaid Lands; but being genetal woꝛds, they 
be not ſufficient, Vide Coke 4. Rep. fol 17. James his caſe, and fol. 1 8. 
Oxford and his Wife againſt Croſs. To the ſecond Erro? aſſigned, 
all (except Hide, who (med ts voubt thereof ),hefd, That the Acti⸗ 
on is out of the Statute of viceſimo Lye Jacobi, as well fo2 the 
time of limitation, as fo2 the coſts ;- fo2 that extends to Actions fo? yoh. 163. 
flandzous wo2ds, which he intended to the perſons of men, any R483. 
are common Actions, and rather begin of ſplenthen otherwiſe ; 

but not to this Action , whith is rate, and not bzought without 

—— damage. But foz the firſt cauſe the Judgment was re- 


Hughs verſus Farrer: ' 


/ A Ction foz wozds. Thou art-a Witch, and didſt bewitch my 15. 
A Mothers drink: And being afterwards vefired to know, whp Jones 19. 
ſhe called her Mitch, ſhe anſwerey, if 1 called her Witch, we will Fot 1 
prove her a Witch, and anſwer what we have done. Upon Not 
Guilty pleaded, and Uerdiet fo2 the Plaintiff, it was moved in ar⸗ 

reſt of Judgment, That foz thefe wozds an Attton lies not, be⸗ 

cauſe they were general wozds, and ſhew not any ſpecial hurt to 

the vzink : So not within the Statute of primo Jacobi, capite 
duodecimo, if there be no hurt to the perſons 62 goods: But git the Po. 222. 
Juſtices beſives Wirlock, conceived, That the Action well lies; 18057. 
And it was adjudged foz the Plaintiff, . / 4 "wy 


The Lady Cavendiſh verſus Middleton, Trin. 4. Car. rot. 243. 


A upon the Caſe. hereas the ſaid Lady by Ralph Buck 18. 
her Servant, having bought sf the Defendant twelve Beafts Jones 159. 
for fourſcoze pounds, paying fo them twenty pounds in band, and Vol. 108. 
was to pay ſixty pounds reſidue at the end of the Moneth, which 
twenty pounds the ſaid Ralph Buck immediately paid, and the ſixtp 
pounds reſidue he paid fo the Plaintiff to the Defenvant at the end 
of the Month, and after dyed. That the Defenvant, altert the 
(aid Bucks death, demanded of the Plaintiff again the lald xty 
pounds, affirming it was not paid unto him: „ — 
atnt 
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Poſt 303. 
3 Cr. 644. 
1 Rol. 106. 


19. 
Jones 195 
3 Cr. 294. 


2 Cr. 171. 


Poſt. 53 5. 163. 


Poſt. 286. 


Co lb. i. 8 ch. 
Co. Litt. Sect. 
108. 

R. 254. 


Plaintiff fidem adhibens to his aſſertion, paid unto him the ſaid 
ſixty pounds ubi re vera he had received it befoze. And upon this 
deceit the Action was bzought ; and Serjeant Crew moved in ar, 
reſt of Judgment (after Uerdict upon Not Guiley pleaded, and 
found fo2 the Plaintiff ) That this Action lies not ; but ſhe ought 
to have bought an Action of account, as fo2 money unduly received: 
But all the Court conceived, Chat the Action well lies, although 
the Plaintiff might have bzought an Action of account; T1 hereup⸗ 
on it was adjudged fo2 the Plaintiff. 


Viſcount Say and Seal verſus Stephens, ante pag, 135, 


He ſaid Viſcount having had Judgment to recover, a Tutit 
| | of Erro2 was bzought to remove the Recoꝛd into the Exche⸗ 
quer-Chamber, upon the Statute of viceſimo ſeptimo Elizabetha, 
capite quinto, which gives TUrit of Erroꝛ upon a Judgment giben 
in Actions upon the Caſe, Debt, Detinue, Covenant Account, EjeQjs 
one firmz, or Treſpaſs, firſt commenced there where the Kings 
Majeſty ſhall not be a party. Jt was moved, That the TUrit of Er:. 
ro2 is not allowable, becauſe it is given in ſeven ſeveral Actions 
enumerated, a is not allowable in any other Action, as in Replevin, 
Scire facias & c. And although it be here termed an Action upon the 
Caſe, pet it is moꝛe than an Action upon the Caſe, fo2 it is in a far 
bigher degree, and founded upon the Statute of ſecundo Richard 
ſecundi, and.is fo2the Bing and party; and ok that opinion were 
Hide chtef-Juſfice, Jones and Whitlock, That this Action is outot 
the Statute ; Foꝛ the Statute is to be intended in Actions upon 
the Caſe, and not in other Actions, no2 to this Action, which is 
Scandalum Magnatum, and grounded eſpecially upon the Statute: 
And the Statute ot viceſimo ſeptimo Elizabethæ being to alter the 
courſe of the common-Law, ought not to be extended to other Acth 
ons than what are mentioned inthe Statute : And it was ſaid, 
That after the ſaid Statute, no Writ of Erro: hath bien bꝛought 
upon ſuch Actions: And it is intendable, That if a Crit of Erro; 
might have bien bzought, it would have bien pꝛactiſed befoze theſe 
times: But the other objection, That it was bꝛought by the King 
and the Party, was not much regarded; fo ſo are Actions upon 
the Caſe foꝛ the King and the Party, and debt fo2 not ſettingout 
Tythes ; yet it is a common courſe upon thoſe Actions to have 
Writs of Erro2,in the Erchequer-chamber : And it was ſaid, That 
if the Lozds in Parliament had intended, that this ſhould be 
examined by a Nlrit of Erro any where but only in Parliament; 
they peradventure would not have agreed unto it. But J doubted 
thereof, and delivered nat any opinion; fo2 J conceived it mou 
pꝛoper to have it difputed in the: Exchequer⸗chamber, when the 
Talrit of Erro2 hall be returned, as it hath been in other _ 
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where a 771rit of Errq2 hath been bzought upon a Scire facias, and Poſt. 286.300. 
bien adjudged there, That it lies not: Then fo2 us to diſpute it, 
being à matter of our own judging. 


Long ver{us Nethercote, Trin. 4. Car, rot, 43, 


Rror of a Judgment in Sudbury , in debt upon a Leaſe foz 20; 
, pears, by the Aſſign of a Keverſion. The firſt Erroz aſſigned u 297. 
was ; Foz that the Court is held by virtue of letters Patents of 
Quzn:Mary, and the p2oceſs is awarded. ſecundum conſuetudi- 
nem Curiz, which cannot be by cuſtome, where the Court is erected 
within time of memozy. The ſecond Erroz alligned, was, Be⸗ 
cauſe the Action of Debt is bzought ſuppoſing a demiſe in Sudbury, 
of Lands in D. in the County of Eſſex, whereas it ought to be 
tought in Eſſex, being bꝛought upon the pꝛivity of Eftate, and not Post. 184 
uon the Contract, the Plaintiff being Aſſignie of the Reverſion; 
Foz where the Action is bzought by the Leſſoz upon the pꝛivity of 
Contract, it was ſaid, the Action might be bzought where the de- 
miſe was made, although the Land be in another-County, and is 
well enough: But where the Action is bzought by one as Aſſignee 
ofa Reverſion, it ought to be bzought in the County where the 
Land lies, a not where the demiſe was made. The third Erroꝛ allig⸗ Com. 1508 
ned was, Becauſe he claims by grant ot a Reverſion, and doth not 
ſh:w, That it was by Died; and without a Died oz Fine a Re- 
verſion cannot paſs. And fo2 the firſt and third Errozs paincipally, 
the -— wo (not being upon Uerdict but upon demurrer ) was 
reverted. . | | 


Darroſe verſus Newbott, \ ; 


Rror of a Judgment fn Bridgwater. The Erro2 aſſigned 27. 
was ; Fo2 that in an Action upon the Caſe Sur Aſſumpſit, the 
parties being a: Iſſue, a demurrer was joyned upon the evidence, 
and thereupon the Jury diſcharged, and afterwards Judgment 
was given fo2 the Plaintiff, and a TUrit of Enquiry of damages 
awarded , and damages found, and Judgment thereupon. Where 
the Juroꝛs which came to find the Jſſue , although by the demurrer 
they were diſcharged of the Iſſue, yet ought to have aſſeſſed dama⸗ 
ges conditionally, i Judgment ſhould be given fo2 the Plaintiff; Ant 32. 33. 
And in p2oof thereof was cited Scholaſticas Caſe, in Plowd, Comm. 
fol. 408. and the old book of Entries fol. 146. in Demurrer 12.813. 
& ibidem 237. Forger de faux faits 11. And it was ſaid by the Court 
if theſe pꝛeüdents be good Law, then it may be inquired of by the 
ſame Jury conditionally : But it may be as well enquired of by a 
Urit ol Enquiry of damages, when the Demurrer is determined, c, Lib 10. 
ano the moſt uſual courſe is, when there is a Demurrer upon evi⸗ 119. 
dence to diſcharge the Jury without moze enquiry, Vide old book of Poll. fol. 133. 
Entries fol, 551, Treſpaſs in Arſer i. | _ 
| ir 
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Sir Humphry Tuſton and Sir John Aſhleys Caſe. 


Na quo warranto againſt the Coppozation of Maydſtone , fox 


Poph. 18 tlaiming divers Libertiesinthe Uillage and Partſh of Mayd- 


one ( in whieh Pariſh one houle called the More, wherein Sit 
Humphry Tufton inhabited, and a great houſe called the Arch bi- 
ſhops Palace, which was conveyed to Sit John Aſhley were fitua; 
ted) a Judgment was entred by diſclaymer, with conſent of the 
parties, virture vel prætextu literarum Patentium, gerent. date, 
anno decimo ſeptimo Jacobi Regis, But beeaufe thefe wozds Ge- 
rent. date, anno decimo ſeptimo Jacobi were in the Margent, and 
by reaſon of a ſfroak made crofs the ſaid woꝛds, the Clerk hay 
omitted them in the ingroffing the Judgment (which was entrey 
n Netozd anno feeundo Carolr Regis.) It was now moved this 
Term, That thoſe woꝛds might be interlined, and the Recon 
amended ; but it was much oppoled by Sir Bumphry Tufcon any 
Sir John Aſhley whom the Caule concerned, by Serjeant Hendea 
and Mr. Noy, wha were of Counſel fox them: Foz they laid. 
That albeit it is true, that they were omitted by the negitgence of 
the Clerk, and the Paper-book was fatr, without tntertineation o; 
crofling, yet tt caunot be amended, being in another Term, muth 
mo2e in another year, eſpectal in the Kings Caſe; and that none of 


the Statutes of amendments ertend ts Eafes of quo warranto, 6 


Suits where the King is party; and that the amendment wil 
alter the Recoꝛd in ſubſtance ; Fo2 whereas their Suit was to be 
freed from thoſe Liberties by monſtrans of any Charters : Now by 

is amendment they be freed only from Liberties claimed by the 

avter of decimo ſeptimo Jacobi, whereas there were othe: 
Tharters pꝛetended, viz, in anno ſecundo Elizabethæ, from which 
they deſtred to be fried. But upon great examination ot this omil⸗ 
lion, and upon certificate of the Attoznep⸗Generak, That theſe 
woꝛds omitted, viz, Gerent. date, anno dectmo ſeptimo Jacobi 
were inſertedby him withhis hand, and wꝛitten in the Margent 
of the Paper-book in the (ide ol the book, and that it was intended 
by the parties, That this diſelaimer ſhould not extend further, than 
to liberties granted by the Charter ol decimo ſeptimo Jacobi, and 
not to liberties granted by fozmer Charters, and thar the ftrogk 
whieh was made crols the ſatd tines was uncertain, whether vo⸗ 
luntarily done, oz when done. And upon examination of divers 
CUitneſſes, That ſuch was the agreement, it was held by all the 
Court, to be amendable, by the courſe of the Common⸗law, as 
well in another Term, as in the Term when tt was entred, and 
as well in the Bings Caſe, as ok a common perſon : And being 


mierly a miſpꝛiſton of the Clerk, by the milguiding of the Paper⸗bool 


by the examination of all the circumſtances, it is no moꝛe _ — 
| a ſpecia 


* 
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a ſpeci al verdict is miſ-entred, which is rectified by the notes of the 


Clerk of the Aſſile; whereupon it was awarded to be amended, 
and was amended accozwwingly. 


Kendal ver ſus Fox. 


jectione firmæ. Upon a ſpecial verdict the Caſe was , That 
Nicholas Kendall and Lowda his (life, being joyntly ſeiled by 
purchaſe during the Coverture foz their lives, Remainder to Wal- 


ter their eldeſt Son in tail, Remainder to William their Son in tail, 
Remaindcr to the right Meir of Nicholas: Afterward Nicholas 
by deed with Letter of Attozney, infeoffs the ſaty William and his 


{{Uife,and the Heirs of the body of William, Remainder to the right 
Heirs of the ſato Nicholas, with warranty againſt all perſons ; any 
after levies a Fine to two Strangerg ol the ſame land to them and 
their Yeirs , with warranty againſt all perſons ; and they render 
it to him foꝛ a TUeek, Kemainder to the ſatd William and his life, 
and to th; Peirs of the body ok William, Remainder to the right 
Heirs of Nicholas; afterward Nicholas byes, Lowda the life en⸗ 
ters and dyes, Walter the eldeſt Son enters, William and his TUife 
enters, and lets to the Plaintiff : The painctal queſtion was 
MUhether this warranty made by Niebolas upon the feofment;be- 
ing a collateral warranty, and deſcending upon Walter the eldeſt 
Son, be totally avoided by the entry of Lowda ? And whether the 


Remitter of the Feme be alſo Remitter to Walter, and the warran- 


ty diſcharged? And it was held, That it was not; Foz the war- 
ranty being deſcended, and attached befoze the entry of the Feme, al- 
though the be free and not bound by the warranty, yet he in Re- 
mainder being bound, that Effops the Remitter, Vid. 44. Af, 35. 
44.Ed. 3.30.And upon the firſt argument hy Maynard fo2 the Plaintiff 
and Calchrop fo2 the Defendant,it was adjudged fo2 the Plaintiff, - 


hd* 0 
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Ror of a Judgment in a Quare Impedit fo2 the Church of 
Leckhamſted; &@ therein the Judgment being fo2 the Plaintiff, c 
the value of the Church found to be fourſcoze pounds per annum, 


© a Writ of Erroz being brought of the Judgment befoze the Exigi 


facias, and after the Necoꝛd removed; And the Judgment being af- 
firmed, and having depended a year and moze, it was moved that 
accozding to the Statute of tertio Henrici ſeptimi, capite decimo, 
which appoints damages and coſts, and to be allowed where TUrits 
of Erro2 be bꝛought pro delatione Executionis : The Court here 
awarded, That the Defendant in the Mrit of Erro2 ſhould have 
damages foꝛ a year ( during which time the TUrit of Erroz was de- 
pending) accoꝛding to the value of the Church found by the verdict, 
which was $0, l. per annum, and they awarded him $0. 1. beſides 


coſts accoꝛding to the pꝛeſident in anno ſexto Ed vardi ſexti, Dyer. 77 
T Roy ſons 


23. 
Jones 199. 


2 Rol. 321.741, 


F 
4 


Co. 1. 96. b. 


Co. Lit. 227. 2 


Co. 10. 97. b 


24. 


3 Cr. 617. 
Poſt. 175. 40 


—— 
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25. 


2 Gr. 256. 


26+ 


Ant. 112. 


Jones 193, 


Royſons Caſe. 


Oy ſon, Becauſe he offered himſelfto be bay! in an Action hz, 
foze Juſtice Whitlock (and upon His oath affirming himſelt 
tobe a Subſidie man, and tobe aſſeſſed four pound goods in the 
Subſivie book: Being further examined what he paid, and other 
queſtions, and confefſing that he was not any Subſivie man) wag 
by him committed, and the next day bzought by the Marſpall into 
the Bings Bench, and being examined of this miſdemeano? , ſub- 
mitted himſelf to the grace of the Court, and confeſſed that he hay 
been Bayl in other Actions, and hav lwoꝛn that he was a Subſidie, 
man whereas he now confefſed in Court, That he was not: Fg 
this cauſe he was pꝛeſentiy apjubged to be committed to p2iſon, and 
to ſtand upon the Pilloꝛy, wiſh a paper mentioning his Cauſe, viz, 
For falſe Bayl, and to be brought to the Court of Bings Bench, 
Common-pleas and Exchequer : And this upon his confeſſion was 
reco2ved in Court, without other pzoceedings againſt him. 


Green verſus Guy, 


Nformation fo? the King and himſelf befo2e the Juſtices of Af. 
ſiſe in the County of Eſſex, upon the Statute of 21. Hen, $, 
cap. 13. fo non refidency fo2 eleven Boneths upon his Churchs 
parva Thurrock inthe County of Eflex ; The Defendant pleade 
the laid Statute of 2x. Hen. 8. cap. 13. That one whohath tw 
Benefices ſhall he Relident upon the one, and that he was lawfu 
ly peſented, inſtituted, and inducted, as well to the Micaridge of Eg. 
ware in the County of Middleſex, as to the Redo2y of parva Thu- 
rock, and that he was all the time in the Tnfoxmation mentioned 
Reſident upon his ſaid Micaridge of Egware ; and it was thereup 
on demurred, and the cauſe of demurrer was by Henden Serjeant 
alleged to be, Foz that he did not ſhew a diſpenſation, as Coke 
4. Rep. fol. 119, Boytons Caſe cited there; but to that point nore- 


- ſolution was given: Foz in regard this Infoꝛmatian was b2ought 


befoze the Tuſtices of Afſiſe and Ozer and Terminer, and the Statute 
doth not give it, but only in the Kings Courts, where there may be 
Eſſoygne,Gager del ley,or proteftion;Therefpze notwithltanding the 


Statute of viceſimo primo Jacobi, capite quarto, which appoints, 


That Inkoꝛmations taken by Engueft , befoze Juſtices of Aſſile, 
02 of Oyer and Termine r, hall be determinable there. It was reſol- 
ved upon conference with the other Juſtices, That this Jnfoms- 
tion lyeth not befoze them; And Judgment was given fo2 the De⸗ 


fendant. Vid. Coke 6, Rep, fal. 19. Gregories Caſe, and 6,8 7.Eliz, 


Dyer, 236, 


'Termmo 
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in Banco Regis. 


Sir William Withipoles Caſe, ante fol. 134. 


1d 12 firft dap of this Term William Withipole was 1. 
| arraigned upon an Endictment of Burder, found in this Ma⸗ Jones 198.9. 
h, cation in Suffolk befozxe Commiſſioners of Oyer and Terminer 
and certified hither by Cerciorare, and upon his atraighmment he 2 
deſired to have Counſel to plead fo2 him Ore tenus, pꝛetending he yon 355. 
had matter in Law to plead; but the Court denyed it, unleſs he 
would ſhew unto them ſome exception in Law, fo2 which they ſhould 
ſ& cauſe to appoint him Counſel ; and then Pr. Holborn Gould be 
aſſigned fo2 him (as the Court ſafd any other might be, though *** 173. 
not aſſigned, ) Afterwards the ſaid Yr. Holborn (being affigned 
his Counſel ) moved, that he ought not ta be atraigned upon this 
Endictment, becauſe he had bien anter foits arralgned upon an En- 
quiſition of Murder, found befoze the Cozoner, and had pleaded 
thereto, Sc. and la concluded his plea, by pleading Not Guilty ta 
the Felony. But it was held by all the Court, That this was no 
cauſe of plea ; Foz where he is not convicted oz arquttten he may co. 4. 452 
be arraigned upon a new Endicment: But ta avoid that doubt, 
that he ſhould por be queſtioned upon both, it was ruled, That 
the firſt ſhould quathed as ;inſufficient ; chen it was moved 
by Holborn. That one of thoſe Endicozs mas ourlawen in trel⸗ 
paſs, But becaule he had not the Kecozd ready, and the Court 
tonceiving it to be alledged by him in delay of Juſfice only; there- "3 
foze the Court omered him to anſtver; And he pleading Nor guilty, 
they commanded to have a ſufficient Jury to try him returnable 


E» . +> * 


. - 


Octabis Purificationis. 
Forger verſus Sales 


Ebt upon an obligation againſt the Defendant fo2 an hun⸗ 

dzed pounds, as Son and Meir of Williams Sales, and de⸗ jones. 199, 

clares , that William Sales, by his obligation here ſhewn, had ob- 

liged himſelf in two Hundzed pounds, Sc. and omitted theſe woꝛds, 

which were in the obligation ( Er ad eandem ſolutionem faciendum 

obligo me et Hæredes meos) the Defendaiit pleaded Rzexs per de- 
ſcent, it was found againſt him, — now moved in arreſt ok Fudge- 
2 ment 


- 


14.8 


——— 
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R 81. 


— 
Jones 208, 
Poſt. 166. 176. 
177. 


ment, That thoſe woꝛds being omitted, it doth not appear the Heit 
was bound: But it was pꝛaped on the other part, That it might 
be amended, becauſe it was the meer dekault ol the Clerk, who 
having the obligation befoze him, omitted thoſe wozds, and the 
Clerk, being examined, conteſled, That he had the obligation and in⸗ 
ſtructions to dzaw it againſt the Detendant as Meir, and that it wag 
a meer miſpaiſion of himſelf; but Jones conceived it not amendable, 
becauſe it 1s the ſubſtance of the declaration; as where one declares 
in the Debet and Detinet, where it ought to be in the Derinet only, 
as viceſimo ſecundo Edvardi quarti, folio viceſimo primo, it is not 
amendable ; But my ſelf and Whitlock conceived it to be -amen- 
dable, it being meerly the default of the Clerk, when he had the 
obligation 'befoze him: And the Action is bzought againſt him ag 
Heir, and ſo he is termed in the obligation it (elf, and it is mier 
the omiſſion of the Clerk, which ts well amendable: And Hide chi 
Juſtice inclined to this opinion; but to avoid further queſtion, it 
was appointed to be amended by conſent , and that the Defendant 
Gould ptead de novo, 


Audley verſus Halſey, Hill. 2. Caroli rot. 943. 


Ction ſur Trover of Goods, on the twenty fifth day of No. 
A vember, anno tertio Caroli: Upon Not guilty, a (pectal verdic 
was found, That one John Hill and Alice Squire were poſſefſey 
of thoſe goods, and uſed the Trade of Merchandize, and being 
fo poſleſſed, were bound to the Defendant , anno viceſimo primo 
Jacobi, in a Statute, acknowledged accozding to the Statute of 
viceſimo tertio Henrici octavi, capite ſexto, fo2 a true and juſt debt, 
and that being fozfefted, he ſued an Extent upon that Statute, tri- 


ceſimo Octobris tertio Caroli, Directed to the Sheriffs of London. 


that they, by virtue of that Extent, triceſimo primo Octobris tertio 

Caroli, extended thoſe goods (the TUrit being returnablc in Craſtino 

Avimarum) and returned the TUrit and Enquifitton into the Chan. 

cery, That the third of November, tertio Caroli, the ſaid john Hill 
and Alice Squire became Bankrupts, being indebted tothe Plain 
tiff, and to divers others fox true and juſt debts, That upon the 
fixt day of November tertio Caroli, the Defendant ſued a Liberatc 
upon that Extent, and thofe goods the lame day were delivered by 
the Sheriffs accozding to the appriſement in the Extent , That af 
terward, viz. upon the eighth day of November, the Plaintiff and 
others ſued out the Commiſſion of Bankrupts ,. againſt the ſaid 
Hill and Squire, and the Commiſſioners, by virtue of their Commil⸗ 
ſion, ſold thoſe goods to the Plaintiff upon the three & twentieth day 
of November tertio Caroli, and that the Defendants afterward, viz. 
the twenty fifth day of November the ſame year, converted them, &c. 
Et fi ſuper totam, &c. And it was argued ſeveral dayes at the Bar, 
and the ſole queſtion war, UUhether Joba Hill and Alice Squire bes 
coming Bankrupts after the Exrent , and befoze the Liberate, = 
| a ; 
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ſale of the Commiſſioners unto the Plaintiff, after the goods dell⸗ 
vered upon the Liberate, be good; And it was argued by Noy 
and Farrer fo2 the Plaintiff, That this ſale fs good; Fo2 notwith- 
ſtanding this Extent, the pꝛoperty of the goods remain in the Conu- 
ſors, and by the Extent are only ſeiſed into the Kings hands; but 
that ſhall not diveſt any pꝛoperty from the Conuſors; fo; they be 
but as it were in pzotectfon of the Bing, and then, when the Conu- 
ſors become bankrupts befoze the Liberate, thoſe goods are in the 
power of the Commiſſtoners to ſell and diſtribute amongſt the Cre- 

ditoꝛs; And they relyed elpecially upon the book ol tertio Edvardi 
ſexti; Dyer 67. where goods being extended, yet were ſubject to be 
feiſed fo2 the Bings debt: And they alſo telyed upon the Statute of 
decimo tertio Elizabethe, capite ſeptimo, and chiefly upon the Sta- 

tute of viceſimo primo Jacobi, cap. 15. whereby is pzoved , That 


' the Commiſſioners may ſell goods oz lands, notwithſtanding 


Judgments, Statutes, Executions, 02 Extents, not ſet ved oz exe⸗ 
cuted, arid that they ſatd was not done untill the Liberate, otherwiſe 
there would be a miſchief: Fo2 then there may be an Extent, and 
noLiberate be ſued after upon it, as the book of triceſſimo primoHen · 


rei ſexti, Brooke Statute 41. But all the Court reſolved, and ſeve-. #44 


rally delivered their opinions, That thoſe goods, extended befoze 


they became Bankrupts, and delivered by the Liberate after they 


ave not any power to give, ſel, oz diſpoſe of them; and although 
y the Extent the Conuſee hath no abſolute intereſt noꝛ pꝛaperty in 
them, untill thedelfvery by the Liberate, and at the return of the 


b:came Bankrupts;conld not be ſold by the Commiſſioriers, beraule Jag $5124; - 
they being extended, are quaſi in Cuſtodia Legis ſo as the Conuſors poſt. 177. 


TUrtt, may refuſe them fo2 being ovet valued , yet that is foꝛ ad-., _ 
vantage of the Conuſee: Fo2 the Extent is Capias in Manus no- Pl. Com 62. b 


ſtras, ut eas liberari facias, and they be as goods gaged oz diſtrained, 
which cannot be fozfeited by outlawry, o2 taken in execution from 
the party who hath them in gage, 02 by way of diſtreſs, without pay- 
ment of the mony, Vide triceſimo Eenrici fexti, folio 'de<- 
mo; viceſimo ſecundo Edvardi quarti, folio undecimo ; triceſimo 
quarto Henrici octavi, Brook pledges 28. and decimo tertio Richar- 
di ſecundi, Brook pledges : Fo2 the goods are bound by the Teſte of 
the TUrit of Extent oz Execution ſued, as ſecundo Hefrict quarti, fo- 
ho decimo quarto;quarto Henrici ſexti, folio quinquageſimo oQavo, , 
and Coke 8. Rep. fol. :71. the goods are bound bythe exetution 
ſuing, but the land is bound by the Judgment, and þy the Extetic 
they are to be taken by the Conuſce, and it is good againſt the Co- 
nuſor: And the Caſe here is ſtronger, fo2 that the Extent is retur⸗ 
ned befoze they became Banktupts, and the delivery by the Liderate 
was befoze the Commiſſion of Bankrupts was ſued out; and it is 
not like unto the Caſe of tertio Edvardi ſexti, Dyer 67. Fo2 there 
although the goods were extended, yet they were not delivered to the 


Cr. 451- 


Conuſee, and the TUrit was not returned; and the Writ of privi-' Hob. 335 


ledge was fo2 debt due to the Bing , wherein the Ving hath his pꝛe⸗ 
88 togattve 
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rogative by the Common-law: And yet it is ſaid there, That 
others were of a contrary opimon: Alfo when the Mrit of Liberate 
ts ſued, it hath relation to the CUrit of Extent , and they be quaſi 
but one Extent ; andthe goods are fo bound by the Extent and Ap- 
prizement, that the Conufor hathnot any moze pꝛoperty in then, 
but ſecundum quid, and not ſimpliciter; that is, if the Conuſee re⸗ 
fuſe to accept them; fo2 it is a conditional Trit to deliver them ta 
the Conuſee, if he will accept them, and when he accepts them, 
they are bound ab initio- And Jone, cited a Caſe, anno decimo no- 
poſt 282. no Jacobi in the Common- Bench, betwixt Brumpſted and Bathurſt, 
winch 20. $0. Where an under-Sheriff took an obligrtion fo2 his fies ; fo2 an Er- 
wack. 20. $2- tent ſerving befoze the Liberate: Jt was held not allowable but he 
*  oughttohave ſtayed untill the Liberate. And whereas it was ob- 
jected, That the Ilrit is not ſerved noz executed unttll delivery of 
the goods upon the Liberate, and therefoze the Commiſſioners had 
power of them, They all conceived, That the Statute being with 
an exception, Where Execution or Extent is ſerved or executed, 
That this is to be accounted the executing ok an Extent, when the 
goons be appꝛized, and the Writ returned; but ſo long as they re- 
main in the hands of the Conuſors, they may be ſold as but when 
they are delivered by the Liberate, the Commiſſioners have ng 
power to meddle with them And it was laid, That the Statute 
of viceſimo primo Jacobi pzovides , that goods attached by foraign 
Attachment in London, ſhall be ſold byCommiſfioners, which pzoves, 
That after the Statute of decimo tertio Elizabethz,untill the Sta- 
tute of viceſimo primo Jacobi, the Commiſſioners had no power to 
meddle with gaods taken upon a foraignArtachment, yet they are but 
as aPledge to vzatv the party to anfwer ; and if he appear, the for- 
ra ing Attachment ts diſcharged ; TWherefdze this Extent beingre- 
turned ſerved, the goods be not ſubject to other Executions, no; to 
the power of the Commiſſioners ; And it was therefoze adjudger 
koz the Defenvant. | | 


— — — 


Bach verſus Gilbert. 


” Eror upon à Judgment in the Common Bench in an Ezectione 
„ firmz, The Erxoꝛ aſſignen; Foz that Fane Herlakenden apud 

D. demiſed an houſe and fozty acres of land in D. per gemin: 
omnium meſſuagiorum terrarum & tenementorum ſuorum in Paro- 

Chia de D. ſeu alibi in Comitat. Canc. Uyon Not Guilty plended, the 
Plaintiff lurmiſed. That the ſaid Pariſh of D. is in Rumney with 

in one of the Cinque Pozts ubi Breve Domini Regis non currit; 

and that Allington is the next Utllage avjoyning thereto in the 
Caunty of Kent; and pꝛayed a Venire facias upon it: and thereupon 

a Venire facias mas awarded de vicineto de Allington, and by them 

tt was found. foz the Plaintiff: And tt mas nam affigned fot 

erroz, That this Venire facias was miC-atuarded, and a Mic tryal 

not aivep by the Statute ; fo2 the ſurmife ought to have bien, 


That 
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That D. is within the Cinque⸗pozts, and not that the Pariſh of 
D. is within the Cinque⸗poꝛts; foꝛ D. may be aUillage of it ſelf, 
and the per nomina omnium terrarum, Bc, in Parochia de D,may be 
the ſame place; But the Court held, That the Will and Pariſh — 32 
are intended all one, unleſs the contrary be ſhewn, and that it is no Cr. 120.263 
erro2 ; Wherefoze rule was given, That the Judgment ſhould be Co-Licr-125.b, 


- affirmed, 


Jenks verſus, ov. + 


Ebt upon an obligation againſt the Dekendant as Bother 

and Heir to J. S. The Defendant pleaded Kiens per diſceut 

from his ſaid Bꝛother, and iſſue being thereupon, a ſpectal verdict 
was found, That theObligoz was ſeiſed in fee of ſuch lands, and 
had Jſſue, and dyed ſeiſed, and the Iſſue dyed without Iſſue, where- 


upon the lands deſcended to the Defendant, as Meir to the Son 


of his Bꝛather; Et ſi ſuper totam, Sc. And after argument, it was ä 
adjudged fo2 the Defendant : Foz although he is chargeable as r 
Heir upon this bond, yet he is but a collateral Petr, and it ought to wier. 368. 
be ſpectally declared, and the Jſſue ought to be joyned acco2dingly ; 

but upon this Iſſue it is found againſt the Plaintiff; fo2 the Defends 

ant hath nothing as immediate Heir to his Bꝛother, but by diſcent 

from the Son of his Bꝛother; and ik he would charge him, he ought 

to have made a ſpecial declaration; TUherefoze it was adjudged fox 

the Defendant. | 
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James Hyott verſus Hoxton & Broughten. | 


DF RROR in Banco Regis. Mpona Judgment in t. 
e AuditaQuerela in the Common: pfeas by Hoxton 
and Broughton ſurmiſing, whereas they were 
bound in a Statute, acknowledged befoze the 
= Majo? of Hereiord to Hyotr, and he ſued Exe- 
cution upon that Statute, and thereupon the 


to ver the faid- Hoxton: ang 
Broughton'tninus juſte, by UlTtygoCanJnquiſition found befoze the 
Sheriff of Salop, and the Witt of Heretord, ſuch a day and 

ear, the Lands and Goods mentioned in the Jnquiſition eidem 

liebe deliveravit, where it ought to have been by the two Sheriffs 
geliberari procuravit, otherwile it is inſenſible that the Plaintiff 
ſhould deliver to himſelf. And this was aſſigned fo2 Erroz, That 
the declaration was inkufficient, it not appearing that the laid 
Goods and Lands ſo extended, were delivered by any Sheriff, but | | 
by the party himſelf, and fo much the rather, becauſe the Judg- | 
ment being, that they ſhall be reozen to what they loſt, it doth 
not appear what they loft, noꝛ what was delivered in Execution: 
But all the Court concetved it to be no erroz; fo2 the Writts good 
enough, which ſhews luffictent_cauſe of diſcharge: And com- 
pꝛehending that he is minus juſte grieved, by delivery of their Lands 
in extent, it is ſufficient without other declaration : And when the 
declaration is good in point of the cauſe-of diſcharge; although the 

matter be ill in point of aggravation of vamages, pet the writ be⸗ 
ing good, aud the Iſſue taken upon the cauſe of diſcharge, and found 
foz him, the Judgment is good: Foz the default in the declaration 
is not matertal;and to that objec on, that being uncertain, it cannot 
be referred ta enquire what was loſt oz taken in execution. That 
may very well be ſupplyed by the writ of- Enquiry of what dama⸗ Ant 143. 
ges, &c. And ſo this writ being found, he map be reſfozed; where- 


upon the Judgment was affirmed, Coke book of Entries fol. 234. 
| U 4 Beare 
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Termino Paſchæ, anno quinto 


2. 
Jones 207. 


Jones 20 3. 


foze, &c. But all the Court, delivering their opinions ſeriatim, 


Beare verſus Woodley, 


Vowry. Upon demurrer, the Caſe was J. S. grants a ten 
of fourteen pounds per annum out of ſuch Land, Habenan 
ſeven pounds per aunum for thirty eight years, if J. D. live ſo lon 
payable at Michaelmas and the Annuntiation; and Habendum ti, 
other ſeven pounds per annum, to begin after the death of Mood 
for thirty eight years, pay able at the ſaid two Feaſts and if it ha 
that the ſaid rent of tourteen pounds to be behind, That he may d 
ſtrain; And whether this was one entire rent, oz ſeveral rent 
was the queſtion? Foz that it is but one grant of fourteen pound 
in the beginning, and the diſtrels is limited fo2 fourteen pounds, fg 
it is entire alſo in the diſtreſs: But all the Court reſolved , th 


they were ſeveral rents, becauſe they have ſeveral beginning 
and ſeveral endings; and although it be mentioned to be but gy 
in the claufe of diſtreſs, pet that is to be intended diſtributive i 
each part thereof ; whereupon it was adjudged againft the Avgy 
ant, Vide 17. Ed. 3. 75-17, Aff. 10. 14. Eliz. Dyer 308, Cokey 
Rep. fol. 54. 55. 3 ; 


Goſhawke verſus Chiggell. 


E Jectione firmæ. Upon a (pedal Terdict the taſe was, On 
Crogate was poſſeſſed of aLgglEko? a thouſand years of th 
Tenements in queſtion, and by des pon granted all his Term, Eſtay 
& Interſt therein, to Heſter his Daughter, Habendum to the ſaid (u 
gate and his Wife for their lives, and after their deceaſe, to the ſai 
Heſter; and if ſhe hath Heir of her body, then to her Executors an 
Aſſignes, provided, That ſhe ſhall pay to Diana her fiſter, aftertht 
death of Crogate and his Wiſe, ten pounds per annum during her lik, 
provided alfo, that if the ſaid Hefter died unmarried, having no If 
ſue of her body lawfully begotten, That then this grant to the ſai 
Heſter ſhould be void, and then Diana ſhould have the Term. | 
was found that Heſter was married, and died without Iſſu, 
Crogate and his (Uife died, the Plaintiff claims by Leaſe fron 
the Executoꝛs of Heſter,and theDefendant claims under Diana, am 
alſo by the Erecuto2s of Crogate; And whether the Plaintiff clain, 
ing as Exerutoꝛ to Heſter ſhall have it, was the queſtion ? a 1 
it was argued by Griggs fo the Plaintiff, and by Popes fo th 2 
Defendant; And fo2 the Plaintiff was urged, that this is a zun /: 
grant of the term to Heſter, whereby ſhe was tnterefſed therein, 
and the Habendum is void; and the ſecond Proviſo fo; the determ 
nation thereof is not perfoꝛmed, becauſe ſhe did not die unmarried; 
and in that point the Proviſo is gaod, and the other part of the Pre 
viſo is to no purpoſe ( fo2 the cannot die unmarried and have Jſut 
ol her body lawfully begotten) and therefoze is to be rejected when 
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conceived the Plaintiff had not any title, but the Defendant had Co. 1.154. b. 
good title; Fo2 they agreed, That the grant was good, and the Ha- . 58 4. 
bendum to the Gꝛantoꝛ and his wite fo: their. lives, and after to 
Heſter ig void, becaule it is repugnant to the Gzant; but the Ha. Por. 400. 
bendum ſhews the intent of the parties, That the Executoꝛs of 
Heſter ſhall not have it, unleſs the be married, and hath Heirs of 
her body;and the Proviſa( That it ſhe die unmarried having no Iſſue 
of her body lawfully begotten, That it ſhould be void)thall have this 
conſtruction, That if ſhe dieunmarrfed, oꝛ married, having no Iſſue 
of her body ( fo2 the may not have lawful Jſſue, unleſs ſhe be mar: 
ried) then it ſhall be void; fo that is expounded by the Habendum " 
{That he did not intend , That the Erecuto2s of Heſter ſhould have 
it, unleſs that ſhe had Illue; ſo by this conſtruction the wo2ds of 
the Deed ſtand together ; and when it was found that the was 
married, and died without Jffue, the Eſtate to Heſter and limita⸗ 
tion to her Executoꝛs is determined; whereupon rule was given 5 ' 
That Judgment ſhould be entred fo? the Defendant, unleſs other | 
matter were ſhewn; &cc. I 


Wicks verſus Shepherd, in the Exchequer. 


Wl A Crion for words. TUhereas he was of a good fame, anda Sui⸗ 4. 

I to2 to ſuch a woman, to marry her, by which marriage he was 
likely to have had a good pꝛekerment, and was in poſſibility to ob⸗ 
»W tain her, that the Defendant maltciouſly, and to hinder him of 
uM this marriage, uſed theſe wo2ds to the ſald woman (in pꝛeſence of 
others) ot the Plaintiff, He is a ſharking fellow,and getteth his living 
dy deceit, & uſed himſelf violently to his former Wife, & denyed her 
neceſſaries; and is a needy fellow, and his conditions are wicked; and 
dor his Religion, he is a Browniſt : By reaſon of which wozds the 
MW ſaid woman refuſed him, and he loſt his marriage. The Delen⸗ 
1 dant pleaded Not guilty, and found againſt him; and moved in ar- 
oF reſt of Judgment, that theſe wozds are not actionable : But 

after argument, becauſe it was ſhewn, that by reaſon of thoſe 

i 02ds he had loft his marriage, it was held good cauſe of action, 
vW and adjudged fo2 the Plaintiff ; And afterwaxys Judgment 
Wy was affirmed in a writ ok Erro2 in the Exchequer Chamber. 
dd Sir Nicholas Hide, chief Juſtice, pzopounded it to Juſtice 
Jones, Juſtice Harvie, and my ſelf, whether this Action was main» 2 
WM fainable? And we all agreed, that the Action well lies foz the loſs Co. 4 154. 
which he hath by ſpeaking thoſe wo2ds, otherwiſe the wozds without 
nuch circumſtances will not maintain an Action, as it is in the Caſe 
of Anne Davies, Coke 4. Rep. fol, 16. 17a, 
. 
j 
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Termino Paſchæ, anno quarto. 


Ant. 5 8. 


Ant. 38. 


* Males ok his body, the Reverſion in fee to John Sydenham his el 


Elizabethæ, the Leaſe fo2 thre lives expired, the Defendant entred 


Salvin verſus Clerk, Hillary 20. Jac. rot. 466. 


Jectione firmx. Upon a ſpecial verdict the Caſe was, Alen. 
ander Sydenham was tenant in tail to him, and the Peirg 


deft B2other. Alexander makes a Leaſe fo2 thzw lives with War: 
ranty againſt all perſons, the Leaſe not being warranted by the 
Statute of triceſimo ſecundo Henrici octavi capite, 28, afterwaryg 
Alexander, anno decimo ſexto Elizabethe, levies a Fine of thoſs 
Lands withTarranty- againſt all perſons, and with pzoclams: 
tions to Taylor, under whom the Defendant claims, and after 
ward dies without Jſſue Bale, having JIflue Elizabeth, Mother 
to Poynts, Leſſoz of the Plaintiff. After the death of Alexander, i 
ſaid John, anno triceſimo Elizabethæ, dyed without Iſſue, the Cai 
Elizabeth, being his Niece and Heir, in anno decimo octavo Regine 


by virtue of a Leaſe from Taylor, and Poynts enters as Heir to 
Elizabeth and lets to the Plaintiff,and the Defendant ouſts him de. 
This Caſe was often times argued at the Barr,and afterwards at 
the Bench, and all the Juſtices were of opinion, That Judgment 
ſhould be given fo2 the Defendant. The firſt Queſtion was, TUhe 
ther this TUarranty in the Fine (admitting that it was not with 
any pzoclamations, and no non-claim ? ſhould make a diſcontiny 
ante in Fee. and be a bar to Elizabeth, becauſe it did not deſtend 
the death of Alexander without Jfſue upon John, who had rights 
the Reverſion, but upon Elizabeth his Daughter; And when John 
afterwards dyed without Jſſue, Elizabeth being his Heir, whether 
the be barred by this *Uarranty, oz whether the Tarranty wen 
determined by the death of Alexander? But all the Juſfices,beſides 
Whitlock ( Who ſpake not to that point) conceived, That the War 
ranty continues, and is a Bar unto her; Foz by the Eſtate fo) 
life it was diſcontinued, and Alexander had anew Fe; and then 
when he by Fine grants that Reverſion with TUarranty, the Ila 
ranty ts annered to the Fe, and binds him that hath the right; fo! 
the Reverſion being diveſted and diſplaced the Fine and Tarrant 
enures thereupon; and by conſequence , although the Tlarrant? 
did not deſcend upon John, who had the right of Reverſion, but up 
on Elizabeth, yet when John was dead without Iſſue, the -right 
deſcended to Elizabeth, and ſhe is barred by the Fine; and it is nd 
luke to Sey morsCaſe. Coke 10. 95. 96. where the Reverſion was nit 


. difplaced, no2 a Fee gained, as it is here, Vide viceſimo primo 


Henrici ſexti, folio quinquageſimo ſecundo; viceſimo ſecundo Ed 

vardi quarti, tit. diſcontinuance. The ſecond point was, IAI hethe 

this Fine and Mon⸗claim ko five pears ſhall bar the Daughter? 

And relolved, it was a bar. Fo2 when John who had right at the 
. time 
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time of the death of Alexander with Iſſue Male, did not pꝛole⸗ — 3. b. 
cute that title , it is a bar, and he ſhall not have the advantage rr 
entry alter the death ofthe Tenant foz like, becauſe he hath nd other ' 
title after his death than he had befoze,fo2 his title was by the death 
of Tenant in tail, without Jfſue Bale, and then he might have 
brought his Forme don; And when he did not purſue his title after 
it firſt veſted, he and his Heirs, and all claiming by him, ſhall be 

barred fo2 ever. And it is not like to the Caſe where Tenant koꝛ lite 

makes a Feoffment, and ſo commits a fozfeiture,and a Fine with p1.com,z18.v. 
Proclamations is levied; the Lefſo2 hath title of Entry in reſpect of ; Cr, 220. 
the fozfeiture; as alſo when the Reverſion falls in 1 — by 9 — 
death of the Tenant fo2 life, and may have election to make his en⸗ 

try within five years after the Reverſion falls in pofſefſion ; but 

here he hath but one title,viz. after the death of the Tenant without 

Iſſue Male, when he might have bzought his Action of Formdon, 

and not to tarry untill the death of the Tenant fo? life, whereupon 

it was adjudged foꝛ the Defendant, 


Lynner verſus Wood, 


' A Ctionof Trover, fo2 divers loads of Com. The Defendant 6. 
pleads and entitles himſelf unto them as tythes ſevered, and 

becauſe the plea amounts but to a Not guilty, the Plaintiff demur⸗ 

red and ſhewed fo2 cauſe, That the plea was not therefoze good. 


Henden, Serjeant, would have maintained this plea , becauſe it 


concerns matter in the Realty, viz. tythes, and title is pleadey, as 

it were a confefſion of the poſſeſſion in the Plaintiff, and as a gene- 

ral bar in action of treſpaſs, and colour given, Sed non allocatur ; 3 cr. 146. 
Fo2 this action comp2ehends title in it, and a plea which amounts Co. 10. 88. b 
but to a general Jfſue is not allowable, it being ſpecially ſhewn foz | = 

cauſe of demurrer; whereupon without argument it was adjudged 2 c.15;; 19. 
fo the Plaintiff. | „ 


Anſley verſus Chapman, Mich. 3. Car. rot. 842. 


[eo firmæ of Lands in Totenham. Upon a ſpecial ver- 7. 

L. dict the Caſe wag, William Lock was ſeiſed in fi of the Tene⸗ Jones 271. 
ments in queſtion, and of divers others mentioned in the verdict , 

and having divers Dons, viz. Thomas, Matthew, John, Henry, and 
Michael, ànd being bound in an obligation, That fo2ty pounds, 

ſhould be paid annually to his wife during her life, made his will, 


and thereby deviſed all his lands by ſeveral clauſes to ſeveral his 


Sons; and amongſt others, he deviſed the land in queſtion to Mi- 
chael and Henry his Sons upon this condition, That if 177 
is : 


Termino Paſchæ, anno quinto 


Co.9.128.4. 


Co. 9. 12 8. a. 


£0:3-21.4. 
Co.5.16.4. 
2 Cr. 416. 

3 Cr 378. 


ſell it to any but to Mathew Lock his Son, then he to enter, as 


of his gift ; And adds this clauſe ; Jem all the houſes and lands, 
which 1 have given between my Sons, 1s to this purpoſe, That they 
all ſhall bare part and part like, going out of all my houſes and lands, 
towards the payment of my Wites torty pounds pex anuum during 
her life, which I am bound to pay; and which of my Sons rctule 
to bear their part, I will, That he or they enjoy no part of my be. 
queſt given unto them; but my gift given unto them ſhall go to the 
reſt of my well-willing Sons : And whether upon all this matter 


Michael and Henry have an Eſtate in fee by this Mill, oz fo2 life on; 


ly, was the ſole queſtion? Foꝛ if it be an Eſtate fo2 life only, the 
Plaintiff, who claims under the Heir of Michael Lock, hathig 
title. And it was argued at the Barr fo2 the Plaintiff, That it 
was a fe by this deviſe to Michael Lock. Firſt, becauſe the deviſe 
is to the eldeſt Son, who ſhould have taken a fee by diſcent, if 
not by the deviſe; and he intended every Son ſhould have a fx 
as well as his eldeſt, Secondly, by the clauſe, That they ſhall 
not ſell unleſs to Matthew, is intended, That they had an eſtate ol 
Inherttance, which they might ſell, as ſeptimo Edvardi ſexti, Broke 
deviſe, Thirdly, becauſe it is deviſed paying ſuch a ſumin , viz, 
every one his part of the fozty pounds per annum, to the Tike , 
which implies, That the Deviſo2 intended they ſhould have an Ju 
heritance; And it was ſaid this very Caſe was ſo reſolved in the 


Court of Wards, by the adviſe of the two chief Juſtices and the 


chiefBaron, that the intention of the Teffato2 will make it an Jt- 
heritance; whereupon by Noy and Germyn Judgment was p2ay- 
ed foz the Plaintiff; And it was argued by Fynch Serjeant, and 
Whitfield fo2 the Defendant, that fo as much as there is not one 
wopd in the Mill which ſpeaks of any expꝛels intent, that he 
ſhould have fte, the Law will not adjudge it to be ſo, without an in⸗ 
tent apparently to be collected out of the woꝛds in the Till; and 
they ſatv, that upon argument in the Erchequer by all the Barons 
after the ſaid reſolution in the Court of TUards, Tankeld chief Ba 
ron (who was one of thoſe that gave the ſaid reſolution in the 
Court of Nlards) was of opinion, that it was not fe, but fo life; 
And ſo all the other Barons agried with him, and they pzoduced 
the Recoꝛd thereof under the Seal of that Court: And afterwards 
all the Court here reſolved, without oben argument, that it was 
but an Eſtate fo2 life only that paſſed by this deviſe ; Foz as to the 
firſt teaſon,befo2e alledged on the other ſide,it was anſwered, that 
the eldeſt Don had not any fee by the deviſe , but by diſcent and 
operation of Law. To the ſecond , they may be reſtrained from 
ſelling an Eſtate foꝛ life; and it doth not appear thereby he intended 
to give à fte. And to the third reaſon alledged, Jt is not Teviled 
paying ſuch a ſumm, which is a ſumm in groſs, as it is cited in 
Willock and Hammonds Caſe, But that every one ſhall pay out of 
his part, towards the payment of the fozty pounds per annum to his 


(life, which ts quaſi an annual rent out of the pzofits of the land, 
an 
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and no ſum in groſs, and therekoze no kee given. And as to that 
| objection in the TUill,That where he deviſethlanvs to his feveral 

Sons, That every one ſhould have fe thereby, as well as in a 
MW Chattle, it is no Law, without bis expꝛeſs intent may be collected 
out of the wozd3; otherwiſe the Law wilt nat conſtruc it to be fix in 
pꝛejudice of the Heir, without the wozd Heirs, oz in perpetuum; 02 
which tant amount; whereupon it was adjudged fo2 the Defendant. 


Thursby verſas Warren, Trin. 4, Car. rot, 217. 

—Rror of a Judgment in the Common Bench, in an Action upon a 
5 the Caſe dur Aſſumpſit, by Elizabeth Warren Executrix of jones 208. 
lilliam Warren, where the Plaintiff declares; whereas upon 3 Cr. 423. 
the eighteenth day of July anno 1625. the Defendant was in⸗ Pfl. 54 
debted to the ſaid William Warren, being an Attozny of the Com- 
mon-Beneh, in divers ſums ol money tam pro miſis & cuſtagits per 

ipſum Willielmurn Warren fog the ſaid Thursby, laid out at his 

requeſt fo2 the pzoſecuting and defending. of divers Suits foz the 

ſaid Defendant, and faz his tes in divers Terms,  belides his ex⸗ 

pences and other ſums of money laid out by the fatd William War- 

rea, as Servant and Solicitoz unts the ſajd Oefendant, in divers 

other Courts in Weſtminſter, at the requeſfof the ſald Defendant, 

in pzoſecution and defence of all his Duits in the ſatd Courts; and 

in the Court of Lynn Regis, being a Court of Recozd; as alſa fa: 

his Salary s and divers other lums ta him due, and to be 

paid by the Qefendant fox his wages, as Steward of divers of 

his Courts in the County ał Norfolk, and yet to him due and un⸗ 

paid; and aiſa in divers other tums ol money erpended by him 

at the requeſt of the Defendant, as well about his other buſineſs , 

as fo: his labour fo the ſame , to him due and unpaid: And the 
Defendant being fo indebted to the ſaid William Warren, he, the 

ſame dap and year at Lynn afozeſatd , delivered unto him a Note 

in wziting, mentioning the ſata ſums, amounting to. thirty nine 

pounds two ſhillings and nine pence, requiring him to yay it. That 

the Ocfendant in conſideration ofthe pꝛemiſes, then and there al⸗ 

ſumed and pramiſed, That if James Sedgwick, an Attozney of the 
Common⸗Bench there pꝛeſent, would peruſe the ſatd Note, and 

affirm it to be reaſonable, he would pay to the ſain Warren all the 

ſums mentioned tn the laid Note, And alledgedes in facto, That 

the laid James Sedgwick the ſame dap, year, and place, upon 

view ofthe Note. affirmed it to be reaſonable ; and notwithſtand⸗ 

ing, That the Defendant had not paid it to the ſaid William in 

bis life, na td the Plaintiff his Executrix, licer ſæpius requiſitus. 

The Defendant pleaded Non Aſſumpſit, and found againſt him, and 

damages aſſeſſed ts twenty pounds, and Judgment entred, and 8 
Errozbzought, and aſſigned, becauſe he demanded fies as Solici⸗⸗⸗- 
to2 in other Courts, where he was not Attozny, which is mainte- 
nance and unlawful ; and then the Aſſumpſit being void in * 
8 
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is void in all, fo that when intire demages were given, and Judges: 


2 Cr. 320. 
An te 107. 
Moor. 6 56. 
Ant. 109. 


G. 32 
Ante 70.77. 
3 Cr. 7 oo. 
Hob. 68. 


ment fo2 all, it is Erroꝛ. And all the Court conceived, That an 
Attozny may very well be a Solicitoz ko; his Client in other 
Courts, as well as in the Court where he is Attoznep, and is al. 


. lowable; and a pꝛomile to pay him fo it, is lawful: And fo many 


a Servant fo2 his Maſter, and it is no aalttenance, ad deeimo no. 
no Edvardi quarri, tolio tertio: Eſpecially as this Cafe is, having 
laid out money at his requeſt, and giving a Mote thereok to a Stran⸗ 

ger, to view whether reaſonable o2 not; and a pꝛomiſe to pay it, ik 
by him thought reaſonable, which of it ſelf is a ſufficient conſidera⸗ 
tion. And all the Court conceived, That a Solicitoꝛ of an inferiox 
rank, whteh ſolicits Cauſes fo his Clients, may take recompence, 
and take a pzomiſe to repay: what furs he ſhall lay dut; But if 


"a perſon of luperioꝛ rank ſhould do it, it were aintenauct, as it is 


in decimo nono Elizabethæ; whereupon all'the Court agreed. That' 
the Aſſumpſit was good, and the Judgment was affirined, See this 
Caſe in decimo nono Elizabethæ, Dyer 356. undecimo Henrici ſextij 
ſolio decimo;triceſimo ſecundo Henrici ſexti, folio viceſimo quintoj 
triceſimo quarto Henrici ſexti, folio viceſimo ſexto. Note allo that 
another exception was taken by Banks; Foz that the P2omile wag 
upon the eighteenth day pf July 162 c. nd thebzeach aſſigned foz not 
paying upon requeſt. was in September 1621. and the Action was 
bꝛought in the Common⸗Bench in Michaelmas Term, anno tertio 
Caroli Regis, and ſo above x years after the pꝛomiſe and bꝛeach; 
and then by the Statute of: viceſimo primo Jacobi, capite 16. hy 

ought not to maintain that Action: But becauſe? it was not pleaded, 

though the declaration was in Michaelmas . tertio Caroli, the oy, 

ginal TUrit not being certified/!no2 appearing when it was ſued 
out, the Court did not much regard it, and thereupon the Judge: 
ment was affirmed. UW HH 9 94 3 ? 1B 


This year in Trinity Term there was nothing 


done remarkable. 


Termino 


FFF 


thereupon, the Jury found , that the Anceſtoz ( whole Heir he is, 


Mittimus out of the Chancery, theſe Tfſues were delivered here 


the ſecond Iſſue foundfo2 the Plaintiff; and it was moved in ar⸗ 
reſt of Judgment; Firſt, becauſe the Plaintiff ſued by prochine 
Amie, where he ought to ſue by his Gardian; and fo2 pyoof thereof, hem 


the Dekenvant ſhall ſue only by Gardian. Secondly,becauſe there & i 12. 
were not pledges found, ſed non allocatur, becauſe an Jnfant ſhall 
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in Banco Regis. 


1 9 Gilpin verſus ——— 

"Rror of a Judgment in Kingſton: | The Etro? aſſigned, Be⸗ 
E cauſe in debt upon an obligation made by his Father, he plea⸗ 
ded Riens per deſcent the day of the (Ulzit , and Jfſue being 


and foꝛ whoſe Debt he is ſued ) was ſeiſed in fee ofſuch lands, and 

by his will deviſed them to the Defendant, being bis Son and 

Heir, and to his Yeirs, upon condition, that he ſhould pay his 

Debts within a year, and if he failed, that his Erecutozs ſhould 

ſell and pay his Debts. - They find, that he entred, and did not 

pap the Debts,and the Erecutozs after entred, and paid the Debts, 

and ſold the lands, and thereupon, 8c. The Court there ad⸗ 
judged, that it was Aſets tn the Heirs hands, becauſe he deviſed 

ittohis Don and Heir in kee; and fo2 that cauſe: the Erroz was 
afſigned,/-and it was held , That the Judgment was erroneous ; 

Fo although the Heir hath a fee , pet he hath it as a Purchaſoz, — g 
being tied with ſuch condition; whereupon rule was given to 43": 
reverſe that Judgmen . N 


Soodwin verſus Sir Richard Moore, 


IE Plaintiff,by Thomas Goodwin his proc hine Amie, againſt 2, 
I Sir Richard Moore, one of the Maſters of the Chancery, by 
Bill in Chancery, in trelpals of Battery and falſe Impꝛilonment, 
the Defendant quoad the Battery pleaded Not guilty, quoad the 
Impaiſonment he juſtified,becauſe his Father held of him ſuch lands 
by Rnights-ſervice, and died leiſed in his homage , fo2 which he 
ſeiſed the Platntiff as his TUard, and Jfſue thereupon ; and after 


to be tried: And now this Term a Trial was at this Bar, and 


f F. N. Br. 27. H 


the Cale betwirt Jones and Sympſon was cited, ſed non allocatur, 2 Cr. 51. 
becauſe the Plaintiff may ſue by Gardiam oꝛ prochine Amie , hut 8-400. 


not find pledges. Thirdly , becauſe the Battery and Impaiſoy- 
ment are alledged to be at one place, and 7 land holden by = . 
er vice 


ny 


162 Termino Michaelis, anno quinto 


2 Cr.631: ſervice at another place: and the Venire facias was only from om 
21.Jac c.13- Of the ſaid places, ſed non allocatur; fog dt s-ngwaided by the Seq, 
C05. 36. tute ; whereupon it was adjudged fo2 the plaintiff, 


Kadwalader, and another, verſus Bryan, 


3 Rohibition by them two, upon the Statute ok viceſimo teriio 
— — Henrici octavi capite nono, becàuſe they being Inhabitantg in 


2 Cor. 321. [uch a Town, where ſuch-a Pꝛebend and his Pꝛedeceſſozs, tim: 
| whereof, &c. had uſed to hold plea of Eccleſiaſtical Cauſes, thy 
Dekendant ſuep them upon the Statute beſoze the Oꝛdinary in 
Cauſes Eccleſiaſtical, concerning defamatign :: The Delendant 
comes in and pleads, that-the Cauſe Eccioiaftical being Lepoy 
ding in the Pꝛebends Court, the inferiaꝛ Judge chere requeſted thy 
ſuperioꝛ Judge to aſſume it, and upon this barr, it was -vemurrg, 
The firſt reaſon alledged, mas, Fo2 that it is not ſhemn, that 
the Cauſe wasiEccleſiaſtical; ſo as the Court migbt judge wheiſe 
it were ſit to be removed. Secondly, Foꝛ that he did not thew, that 
the regueſt is. under ſeal, and il it be not, it is not ſufficient to xp 
move the Cauſe. Tbirdly , Foꝛ that it was in a Peculiar tu q 
removed betoꝛathe Oꝛdinary, and ſo out ot the Statute, and yy 
cauſeof Prohibition; But upon diew of the Statute it appem 
clearly, that it extends as well ta Suits aut ab the peculiar Jutſ⸗ 
dictton, as aut at the Dioteſs. And foꝛ the other Exceptions iw 
were not allowed, becauſe being al a Cauſe Eteleſtaftical, it net 
Hob. 1 nottto ſhew the particular, as in other pleadings; but as generals 
_— Poft,181, pleaded, concurrentibus his quæ in jure requiruntur; Ind fo2 requet 
— it is not requiſite to have it ſhewn under ſeal; and if it ought, t 
30 b. ſhall be well intended by the leading. Ina Feoſfment there ni 

no livery to be alledged ; no2 in aſſignment of Dower, that it 
'wagby metes and bounds needs not to che :pleaved ;-fo2 theſe nv 
ceſſary cirt umſtances ſhall be intended, and theretoze the harr was 


Hob. 16. 


Vale e. Heldgood; alſo a Prohibition benught by tiuo cannot e good, wher 

the griels be ſeveral; whereupon conſultation was awarded. 
o Walker ver ſus Riches; 

4. 4A NeElegit iſſued after Judgment, ann the writ crecited the 


Judgment, quod elegit Executionem of the goods and moiety 
of the land; and the writ was, Ideo tibi præcipimus, quod Bona & 
Catalla of the Defendants, que habuit die judicii prædicti redditi, 
deliberari facias : Omitting theſe woꝛds, Et medietatem terrarum 
& tenementorum prædictorum, Tenendum the ſaid goods and moi 
ety of the lands, quouſque debitum levetur. By vertue hereof the 
Sheriff extended the lands and goods, and dellvered the motety ol 
the land, and returned the Enquiſition: And it was now moved hy 
| — That this writ might be amended (fo2 it is but a mil 
Niſion of the Clerk) and that the Extent might ſtand: But it my 

ruled, 


int 
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ruled , that it ſhall not be amended, and that he ought to have a f 
new Elegit, becauſe the Enquiſition was taken without warrant , 

the Sheriff having no warrant to extend thoſe lands. 


5 Topſall verſus Edwards, 
Ction upon the caſe for words, fo; calling him Thief, and for 
A procuring him to be endicted and impriſoned for telony,untill 7 
he was acquitted. Upon Not guilty pleaded and found fo2 the 
Plaintiff, and ten ſhillings damages (ſo under fo2ty ſhillings ) 
it was moved upon the Statute of viceiimo primo Jacobi, capite 
decimo ſexto (which appoints , That in Action fq2 wozds, where 
the damages are aſleſſed under fo2ty thillings , that he thall have 
no mo2e coſts than damages) That he ſhould have but ten ſhillings 
foz coſts; but the Court conceived, fozaſmuch as this was not an Ant. 141. 
Action fo2 woꝛds only, but ulſo an Action upon the Caſe in nature Poſt, ze. 
a conſpiracy, and the Defendant is found guilty of both, he ſhall 
— — koꝛ his oꝛdinary coſts; And that it is out of the 
tatute. | 9 


Trankerſley verſus Robinſon 


Sſumpſit againſt an Adminiſtratoz upon pꝛomiſe by the In- 6. 

A tettate, ſuppoſing that the Inteſtate bozrowed of the Plain- 
tif, upon the firſt day ot Map, anno duodecimo Jacobi Regis,twen- 
pounds, and in conſideration thereof p2omiſed to repay it him 
upon requeſt; And that the Platnttff, upon the firſt of Auguſt, anno 
duodecimo Jacobi, requeſted the payment, and he had not paid it; 
and that the Jnteſtate died, and Adminiſtration was committed to 
the Defendant, who upon requeſt had not paid it, although he had 
aſſets. Upon Non aſſumpſit pleaded, and verdict fo; the Plain⸗ 
tif, Ward Serjeant moved in arreſt of Judgment, That this 
Aſſumpſit being made in anno duodecimo Jacobi, and the breach in 
the ſame pear. this Action is bꝛought too long after; fo2 by the Sta; 
tute of viceſimo primo Jacobi, capite decimo ſexto, of limitations, 
it hould be bꝛought within fir years: Jones and Whitlock conceived 
theDefenvant ought not to have the advantage of this Statute,un- Ann. 160- 


leſs he had pleaded it, 02 had demurred thereupon, becauſe the laid 


Statute hath divers exceptions; fo that if it be bꝛought after the 
time, pet if the Plaintiffwere an Infant, oz Feme Cover? , &c. it 
were well enough. But Hide chief Juffice, and I conceiver; fo2 
as much as it appeareth by the Plaintiffs own ſhewing in his de- 
claration, That it is out 9f the limitation of the Statute; and the 
Statute is iu the negative, that it ſhall not be bzought at all, un- | 
leſs it be bꝛaught within the time limited by the Statute ; there- 
foze the Defendant ſhall have advantage thereof by exception, with⸗ 
out pleading; whereupon the Court would further adviſe. 


5 2 Fryer 


I 64 


— — — 


Termino Michaelis, anno quinto 


2 Cr. 389. 


3 Cr. 809. 


Fryer verſus Fawkenor, 


| E* ror of a Judgment in Shrewsbury in debt, upon an obligation 


of foty pounds, 'condftioned to perfozm an Award, the De, 


theſe were entred upon the Recozd; And dgment 
was given foz the Plaintiſk: And koz thefe abſurvities and py, 
llxities in the pleading and defence, it was reſolved, That it way 
an erronious and vitious pꝛocæding; whereupon the J 

was reverſed, and the Clerk fined fo2 making ſuch a Recozd, 


Dunſcomb verſus Smith. 


—Trefpaſs of Aſſault, Battery, and Wounding. The Deſenda 

| pleaded, That the Plaintiff aſſauited him, and would — 
beaten and wounded him, and what he did, was in his own defence, 
The Plaintiff replies, That an Attachment iſſued out of the Chen 
cery to arreſt the Defendant, and that by ſpecial warrant from the 
Sberiffhe arreftedhim, and laſd hands upon him; and the De 
fendant reſcued himſelf, and beat the Platntiff de injuria ſua pro- 
pris abſque tali eauſa, & hoc paratus eft verificare, unde, 8c. Any 
upon this the Defenvant demurred generally, without ſhewing ary 
cauſe; And by all the Court the Replication was held vicious, be 
cauſe he did not conclude his Plea, Et hoc petit quod inquiratur per 


patriam, but relyed upon his Plea ; whereupon it was adjudger 


fo2 the Defendant. | | | 
| Adams verſus Hilks. 


, 
Rror upon a Judgment, in Briſtow. The Erroz was aſſigne 
E by Gerwin, becauſe in an Action of Trover of four thouland 
Lemmons apud Wardam de All Saints in Bri tom, and converſion 
of them in the ſame Pariſh. Upon Nor guilty pleaded, the Venire 
facias was of Briſtow, where it ought to have bien of the ward of 
All. Saints fn Briſtow ; fo? that is the place of the converſion, which 
is the moſt certain ; and compared it to Arundells Cafe , Coke 
6. Rep. fol, 14, where a fact was ſuppoſed'to be in Parochia Sane 
Margaretz in Weſtminſter ? and the Venire facias being of _ 
mintiter, 


e po, ew, of bk. As. 4 


' 
| 


— — 


— 


Caroli Regis, in Banco Regis. 165 


minſter, it was ruled there to be ill, and that it was not aided by the 
Statute of viceſimo Primo Jacobi: Foz it is a miſ-trial by a 
mong Viſne ;. But all the Court helo, that the Tryal was good, 
and cannot be otherwiſe; ſoꝛ a Ward ina City is but as an Hun- 2 Cr.z08. 
dred in a County, and thereof there never ſhall be any Viſne; And it 1 cr. 27 
is not like to the Caſe that was put where an Act is ſuppoſed to 
e vone, at ſuch a Pariſh, in ſuch a ward in a City;there the Viſne 
be of the Pariſh, Vide ſeptimo Henrici ſexti, folio triceſimo 
octavo, & octavo Henrici quinti, folio decimo; whereupon rule 
was given, that Judgment ſhould be affirmed, unleſs other mat- 
ter be ſfhewn ; And fo it was done in Adams and Wellings Cafe , 
upou a Judgment in Briſtow, where the ſame exception was ta- 


ken, and the Judgment affirmed, unleſs, &c. 


verſus Hopkins. 


„Elbe Sie firme. The Plaintiff declares upon a Leaſe made 


by Dir Archibald Douglas and Dame Elionor his wife, of 1. 
an houſe and lands in Englefield. Upon Not guilty pleaded, it ap- 


peared upon the evivence, That the Leaſe was ſealed and ſubſcrt- 


bed by them both, and a Letter of Attozny made by them to deliver ; cr. 63. 
it upon the land; and it was thereupon ſtrongly urged by Fynch anc 93. 


' -Serjeant, and Sheldon the Kings Solicitoz , that a Letter of 


y by a Femve Covert is meerly void, and the Leaſe is only the 


Attozn 
L eaſe ot the Pusband; ſo the Plaintiff hath failed: But all the 
Caurt contei ved, Jt was a good Letter of Attoꝛny fo2 both, and the — | 
3 ; and it is the Leaſe of them both, during the 
Husbandg } | 


Hill verſus Thornton, 


H Rohibition. The —— therein furmiſing, That his Fa- 11. 


ther died leiſed of ſuchLands,whtch deſcended to him as Heir, 
und that the Defendant by Libell in the ſpiritual Court had ſug- 
gelle, that he made a will and debiſed thoſe Lands to his Exe⸗ 
cutozs to ſell, and thereby had — divers Goods and Poz⸗ 
tions of mony, 8c. and had mave the Defenvant Executoꝛ therein, 
who therefoze ſued in the fptritual Court to have probate thereof, 


ui re vera he did not make ſuch a will; and a will or Lands ou 


not to be pzoved in the ſpiritual Court: And thereupon the De⸗ 


fenvant appeared, and ſhewen fo2 cauſe of conſultation ; That the 
fatbTeffatox made ſuch a will, awd made him Executoꝛ: 
ſuen chem to prove the ſafd will; whereupon Iſſue was joyned, 


02: and he 


whether he made ſuch a will. Alter evidence the Plaintiff was 


non, fulten: And noi Godbolt fo: the Plaintiff moved , That al- 


though the Plaintif\be non-ſutted , yet it doth not appear, that 
the, Defenvinie hath cauſe to have conſultation:Fo2 it is not fhewn 
that the Teſfatozhad'Goods, Sec. and then he hath no cauſe — bats 

| zobate: 


—— — 


——— —— —T—— —— — ͤ r r —— — 


a x a 1 — —— 
— — — — — — — / when — — eaene neg = — — WIS * * 
. 


—— —— . — ² ] qèQr— 2 —ꝛ 
* 
- 
* 


166 


Termino Micnaclis, anno quinto 


pꝛobate; foo a Mill of Lands needs not be pꝛoved: But of Goods 
there ought to be a pꝛobate, otherwiſe he cannot have any Action. 
As if a libell were foꝛ Tythes to be paid fo Crtes, which were not 


Silvæ Ceduæ; Although the Iſſue be upon a collateral point, any 


Ant. 113. 


2 Cr. 5378. 
Hob. 192. 


Ante 94 
poſt. 396. 
2 Cr. 348. 
Hob. 192. 


12. 
Jones 215 


found fox the Defenvant , pet he ſhali not have conſultation: So 


if there be a Suit fo2 laying violent hands upon a Clerk, and ta 
have damages, beſides coꝛrection, in this caſe na conſultation chall 
be granted, becauſe he hath no ſuch cauſe of Suit in the Eccleſia: 
ſtical Court. And ail the Court agreed to thoſe Cales : Fo? it ap- 
pears there, that there was not any cauſe ol Eccleſiaſtical Suit: 
But here in this caſe it appears, That he hath cauſe of Sulit to 
pꝛove the Till fo2 the Goods: oꝛ otherwiſe he cannot maintain any 
Action; whereupon conſultation was granted, That he might pzs- 
ceed, quoad bona. Obſerve well this Caſe, and the cauſe and reaſon 
why a conſultation was granted, together with the difference be⸗ 
tween this and Dens Caſe, ante pag, 114. & 115. 


Benſon and his Wife verſus Flower and Blackwells, 


5 Ction upon the Caſe for words ſpoken of the Feme. Upon 
Not guilty pleaded , and verdict fo2 the Plaintiff, and five 


pounds damages aſſeſſed ,-and-ſeven pounds fo2 coſts, they ſue exe⸗ 


Jud. Res. 128. 


cution; And after the money was lebied by the Sheriff , and be 
foze the return of- the writ, the Plaintiff became a Bankrupt; any 
by the Commiſſioners of Bankrupts , the fatd twelve pounds (@ 
recovered, was aſſigned by the name ol the money of Benſon , to 
Blackwell and other Creditozs, The Dheriff baings the money 
into Court; the Plaintiff who recovered, pꝛayed to have the money 
delivered unto him out of Court; And the ſatd Blackwell, and the 
Creditoꝛs p2ay that the money may be delivered unto them, accow 
ing to the Sale and Aſſignment of the Commiſſtoners, And whe: 
ther it ſhould be delivered unto them was the queſtion? Hide chief 
Juſtice, and Jones, conceived, That the Sale and Aſſignment were 

good, And that the money ſhould be delivered unto them: Foz the 
damages being recovered, and the coſts aſſeſſed by the Judgment, 
it is a Debt;and an Action of Debt well lies upon this Judgment 
And the money being levied is, pzoperly appertaining unto him; 
and therefoze in the power ol the Commilſioners to diſpoſe thereof, 
And as it may be foꝛfeited to the Bing by outlawꝛp, oꝛ aſſigned un⸗ 
to the King, and he may cauſe 1 be levied; ſo may the Credi- 
toꝛs upon this Commiulion. But Whitlock and my ſelf were of 
another opinion, becauſe it being recovered, and execution awat- 
ded, and the Sheriff levying the money befoꝛe he became a Bank 
rupt, it is as it were in cuſtodia Legis, and the Creditozs cannot 
give a diſcharge, noꝛ are they parties in Court, who can acknow- 
ledge ſatisfa tion; and if the Judgment be reverſed, they be not 
compellable to make reſtitution ; whereupon the Court would fur- 
ther adviſe, Vice reſiduum poſtea, pag. 176. | 

| Snape 


I 


— * 
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Snape verſus Norgate 


Cire facias, ſuppoling that he recoverep in debt againſt an Execu⸗ 


toz, andhad Judgment fo2 fozty pound, # ſeven pounds fo2 coſts, J 


de bonis Teltatoris,fi rantum,and if not,then de bonis propriis; And 
that befoze ſatisfaction he dyed inteſtate; And apminictration was 
committed to the Oetendant de bogis primi Teſtatoris, and alſo of 
theExecutozs;And that the.Executoz had not ſatisfied; and therefoze 
he ſued this writ to ſhew cauſe whergfoze he ſhould not have Exe⸗ 


- L : 


cytion. The Defendant pleaded Plene adminiſtravir of the goods of 


the firſt Teſtatoz,and Jflue thereupon, and kound toz the Plaintiff, 


{hat be Jab Aſets; And it was now,moved in arret of Judgment 
pReve , that this Scire tacias is not well graunded; Fo the reco- 
ery being againſt an Erecutot ok a debt by the Teſtatoz, and he 
dying inteſtate the Dutt is determined, and he ought eg commence 
e novo: As.if an Executoz recover a deht o the Celtators , the 
Amnipiſtratoz ſhall not have a Scire facias upon this Judgment; 
* converſo, &c. And Hide chiet Juttice doubted; but Jones. 
Whitlock , and my ſclf, conceivep , that the Scire tacias was well 
alvarded. Fp true it is, that as Adminiſtratoz , he cannot have a 


— 


13. 


ones 214. 


Rol. 8 90. 


Scire facias upon a Judgment by the Executoz , but is put to a voor. 
new Action; Foz he comes paramount the Judgment, and is not Co. 5. 5 b. 


party thereto. Pet where a Judgment is ag ainſt an Erecutoz fo2 


the Teſtatazs Debt, althqugh he ;dyeth inteſtate , this Judg- 


ment might be executed by a Scire facias againſt the Adminiſtratoꝛ 
of the .fiyſt,Teſtato2 , who cameth in place ok the Executoꝛ, and 
5 fo2 the Debt of the Teſtatoz, is lyable thereto, but as Admi⸗ 
n{ſfrato2 to ne ae gs lyable. Che ſecond Exception 
Mas, becauſe in the firſt Ackian .of Debt, 17755 üpon the recovery 
Baader cutoz, the Action being koz fozty pounds upon 

0 1555 pleaded, Plene adminiſtravit, and ſecs; kgund to twenty 
pounds; und the Judgment is given againſt him koz kozty pounds, 


whereas it ought to have been but fo2 twentp pounds only; 


nd nom in th ee e. TL, ſer is foundto 
02ty pounds; which ought not 10 to have been, but faz the twenty 
pounds which is daun eo be {ſet in his hands; and che Scire fa- 
cus ,qught to have been only. fp2 ;that twenty pgunds. But the 
Court conceived, although 4ſers,totwenty pounds only. be found , 
yet-Judgment foꝛ the entire Debt is good: And the Scire facias be- 


Poſt. 2 2. 
1 Rol, 890. 


Poſt. 353. 


ing ta habe execution ot koꝛty pounds, and being therein found , co. 1 131. «. 


he had 4ſe5.to fozty pounds, it may well be conceived, that he 
had moze Aſſets after the firſt, UJerdiet aud Judgment; whereupon 
the Plaintiffhere had Judgment accoꝛding to that Ueryict. 


Chambers 


Termino Michaelis, anno quinto 


14. 


4 Inft, 62. 


15. 


Chambers Caſe, cujus principium ante fol. 133. 


Hambers was bzought by an Habeas. Corpus out of the Flat, 

and returned , That he was committed to the Fleet by 
virtue of a Decree in the Star-chamber , by reaſon of certain 
woꝛds he uſed at the Councel Table ( viz, ) That the Merchants of 
England were ſcrued up here in England more than in Turkey, And 
fo2 theſe and other woꝛds of defamation of the Government, he 
was cenſured to be committed to the Fleet, and to be there impu⸗ 


ſoned untill he made his Submiſſion at the Councel Table, and 


to pay a Fine of two thouſand pounds. And now at the Bar he 
pꝛayed to be delivered; becauſe this ſentence is not warranted by 
any Law oz Statute: Foz the Statute of rertio Henrici ſeptimi, 
which is the foundation of the Court of Star⸗chamber, doth not 
give them any authozity to puniſh foz woꝛds only. But all the 


Court intoꝛmed him, That the Court of Star-Chamber was not 


erected by the Statute of tertio Henrici ſeptimi, but was a Court 
many years befoze; and one sf the moſt high and honourable Courts 
of Juſtice: and to deltder one who was committed by the Decree of 
one of the Courts of Juſtice, was not the uſage'of this Court; and 


- therefoze he was remanded, Vide 3. Aſſ. placito 38.28, Aff. placito 


34+ 21, Hen. 8. cap. 20, 3, H. cap. 1. 


Gennings verſus Lake, Hillary 3, Car. rot. 612. 


was found, that the Pꝛioꝛ ol Launceſton was ſeiſed in fee of 
the Tenements within mentioned which then were four Cloſes in 
North Drocomb in Launceſton; And upon the twenty eighth day of 
September, anno viceſimo ſeptimo Henrici octavi, demiſed them 
to John Peres by the name of the four Cloſes in Drocomb, infra Bur: 


E Jectione firmæ. Upon Not guilty pleaded a ſpecial Uervic 


gum de Launceſton, habendum fo2 ninety and nine pears, rendꝛing 


twelve pounds per annum; And afterwards in the thirtieth year 
of Bing Henry the eighth, by Indenture inrolled, the ſaid Pz 

and Convent-ſurrendzed all their poſſefſions to King Henry 10 
eighth, who died ſeiſed, and by mean diſcents it came to Queen 


Elizabeth, who in the four and twentieth year of her reign, by her 


letters⸗patents, granted unto Edward Froſt and John Walker, and 


their Heirs Totum illud Meſſuagium & Tenementum vocat. Dw 
combs, alias Ozotons, ac omnia Terras, Tenementa, dicto Meſſua- 
gio ſpectant. vel cum eodem dimiſſa, ſituat. jacent. & exiſtent, in 
Launceſton in Comitat. Cornubiæ, ac nuper Prioratui de Launce- 
ſton ſpeQanria; And that theſe Lands by mean conveyances were 
come to the Lefſo2 of the Plaintiff: And that befoze the Leaſes 
afozeſaid, viz. in anno viceſimo primo Elizabethz, an houſe was 
erected upon a Rood of land, of the ſaid Cloſes, by the Occu⸗ 
piers thereof, Et quod Tenementum in narratione prædicta mentio- 

natum 


mp gf ens, 
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natum eodem meſſuagio ſpectabat & pertinebat, and was deviſe 
and granted with the laid Meſſuage, and was always called: and 
known as well by the name ol Drocombs, as by the name of North 
Drocombs, and that the ſaid Tenements at the time of the diſſolu⸗ 
tion were parcel of the poſſeſſions of the ſaid Pztozy , and that the 
ſaid Pꝛio had not other Lands in Launceſton known by the name 
of Drocombs 02 North Drocombs there, beſides the Lands in the 
declaration; and that Bing James, Anno octavo Regni ſui, demiſed 
thoſe Lands to John Eldred fo2 thꝛieſcoze years , by the name ot 
the four Cloſes,late in the tenure of John Peres in North Drocombs; 
under whom the Defendant claims; And thereupon theſe Queſti⸗ 
ons were moved; Firſt, Clhether (the Leaſe being made by the 
name of the four Cloſes in North Drocombs, there being no other 
name known when it came to King Hency the eighth) the Patent 
of the twenty fourth of Elizabeth by another name may be good,fo 
that che Auen was not well infozmed 2 Secondly, the Patent 
being made of a Meſſuage and Lands. thereto appertaining : And 
this Meſſuage is newly erected after the firſt year of Quien Eliza- _ 
berh (Foz then all the Reverſlon of the laid four Cloſes is found by = 
the Uerdict to come to the Queen) whether the Lands ſhall pals ? 
Foz although Land in caſe of a common perfon may paſs by the 
name of Lands appertaining to an Youfe, as. it is in Hill and pi com 170 b. 
Granges Caſe, yet it cannot be ſo in Caſe ot᷑ the Quien ; and il it 
might be, yet it ought to be foz a longer time than twenty years , 
to be ſo demiſed and occupied, if you would have it to obtain a re- 
putation of paſſing by the woꝛd Pertaining. But all the Court con⸗ 
ceived, That the Patent is good foz the Meſſuage and all the 
Land, notwithſtanding theſe exceptions: Foz although the Land 
was not built upon, when it was demiſed, and when it came to the 
Ring, and that afterwards a Meſſuage wag erected thereupon, oz 
it were afterwards converted into another nature befoze the Pa- 
tent; yet it ſhall be granted as it (s,and by ſuch name as it is known Poſt. 305. 
at the time of the Patent; And although it varies from the firſt 
name in the Leaſe , pit being found to be all one, it paiſeth well by Ante 17. 57. | 
the Patent. Alſo they conceived, That Land may be ſatd to be 
appertaining to an Youſe, as well in the Kings Caſe, as of a com- 
mon perſon, where it hath bern let and occupied together by a con⸗ 
venient time, Vide Cokes Book of Entries 384, Dyer 362. And 
afterwards it was adjudged fo2 the Plaintiff. | | 


Edgar and Webb verſus Sorrell. 


& 5 Reſpaſs by oziginal fo2 divers loads of Theat, The Defen- 16, 

_ dant juſtifies, fozthat the Dean and Chapter Sane © in- 

dividae Triaitatb in Nozwich ex tundatione Regis Edvardi ſexti, 

were ſeiſed in fie of the Rectoꝛy of Henley in the County of Suffolk, 

wherein the ſatd loads of Coꝛn were growing, d ſevered from their 

nine parts, which he took by their —_— and ſo juſtifies, — C0.10. fol. 9 
e 


„ 


— . 


170 Termino Michaelis, anno quinto 


— 


give colour to the Plaintiff ; They reply. That the laid Dean am 

Chapter were ſeiſed in Fee, and that one Thaomas——— as Dean, 

and he and the Chapter by Indenture, by the name of Thomas — 

| Decanus Sanctæ & individu Trinitatis, &c. (omitting the wwo2ds, 

Co. 3475-2 Ex tundatione Regis Edvardi ſexti) and the Chapter, demiſen 
that Becozy ta Ihomas Geoch Anno nono Elizabethaz Reginæ, 

{oz ninety and nine pears, And from him conveys it by mean a4 

ſigument unto Richard Mapleſden, and from him to the laintiffs 

And that they were poſſeſſed, 8c. ' until the Defendant took the fal 

Tythes. The Defendant by rejopuder conkeſſeth the Leaſe , am 
ali the Aſſignments, except the Alignment vy Richard Mapleſden, 

And that he befoze the pꝛetended Aſſignment, viz. in Anno viceſimo 

ſecundo Jacobi Regis, by feoffinent conveyed the ſaid Rectozy unte 

one William Wilſton, fo2 which cauſe the Dean and Chapter en. 

tred into the ſaid Rectoꝛy as a fozfeiture ; And the Copn being ſe. 

vered from the nue parts, aud ſet out fo2 Tythes, he took them by 

the command of the ſaid Dean and Chapter, And traverſeth the 

laſt grant of the Term by Richard Mapleſden; And thereupon the 

Plaintiffs vemurred : And now Germin foz the Plaintiffs ſhewen 

his realons : Firſt, Becauſe the Defendant in the Bejoinder pleads 

ed a Feoffment of the Rectory; and doth not ſhew that any Gleah 

ten © Was appertaining thereto, whereof he might make a Feoffnent,ſed 
O0. Lit. 303. b. on allocatur; Fo2 it hall be intended a good Feoffment, and that 
Ant. fol. 62. there was Gleab-land thereto appertaining, Vide decimo quinto 
Cr. a1 Henrici ſeptimi, & decimo ſexto Henrici ſeptimi, folio primo. h 
ſecond Exception was, D:caufe he pleaded an Entry after the foy 

letture, and ſhews not a Deed ol Command to enter, ſed non allo. 

K 510 catur; Foꝛ it is not pleaded, That any entred by their command 
after the loꝛfeiture but that the Ocan and Chapter thdmſcives en⸗ 
tred, which ſhall be entended a lufficlent Entry; and all neceſſary 
circumſtances ſhall be tinplyed, Allo the Feoffment is not only q 
kazfeiture, but a diſſeiſin, being by Tenant fo) pears, and then every 
one may enter on their behalf , where they have right of Entry, 
Vid. 11 Aſſiſ. plac. 2. The third Crceptioi was taken to the Ut: 
plication ; fo2 this Leaſe is pleaded to be made by the Dean and 
Chapter, omitting part of their name; and fo2 this cauſe was mert⸗ 
ly void, and ſo the Plaintiffs had not any title; CUherefo2e it was 

adjudged foꝛ the Defendant. * | 


2 Cr.411. 


Sir John Bodvell verſus John Bodvell , Mich. 2 Car. rot. 457. 


17. Rror of a Judgment at the grand Seſſions at Carnarvan, in an 
Jones 214. FJ Annuity by bill fo two hundzed and twenty pounds, arrearages 
of an Annutty granted or twenty pounds, quas ei debet, And counts, 

That the Defendant Sir John Bodvell upon the fourth day of No- 
vemberAnno quarto Jacobi Regis, by a Died ſhewn, had granted to 
the Plaintiff John Bodvell the ſaid Annual Rent, by the name of an 
Annuity 02 annual Rent of twenty pounds habendum to him _— 
* ife, 
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life, by virtue whereof he was ſeiſed in dominico ſuo ut de libero tene- 
mento, and foz eleven years behind at ſuch a Feaſt, he bzings the A- 
ction: The Dekendant, Dir John Bodvell, demands Oze- of the 
Died, which being entred and read, it thereby appeared, That it was 
a Rent ifſuing out of a certain Parſonage in the ſaid County, with 
a Clauſe of diſtreſs upon the Uectozy oꝛ Church of Kenthkelley, and 
divers other the Rectoztes in the ſaid County there mentioned; and 
pleaded» That the ſaid John Bodvell granted the ſaid Rectoꝛy with 


the Church of Kenthkelley to him and his Yeirs ; whereupon he en⸗ 
tred therein, and ſo pleaded it as an Crtinguiſhment, &c. The 


Plaintiff John Bodvell ſaith, That there was nothing granted 
thereby which was pertaining to the laid Church. The Defendant 
Sir John Bodvell pleaded, That ſuch a piece of Land was parcel of 
the ſaid Rectoꝛy and Church: And thereupon they were at Jfſue, and 
found fo2 the Plaintiff John Bodvell, and Judgment given foz him. 
And now Erro2 was bzought by Sir John Bodvell, and ſeveral Er⸗ 
roꝛs aſſigned upon the Recoꝛd, to which John Bodvell pleaded In nul- 


lo eſt Erratum, and all were over-ruled;And now ore tenus he inſiſted 


upon other Erroꝛs: Firſt, That he declaring upon an Annuity, oz 
annual Rent granted fo? life virtute cujus fuit ſeiſitus in Dominico 


ſuo ut de libero tenemento, pꝛobes, that it is no Annuity, but a Rent- 


charge, and that he made it his election to have it as a Rent-charge: 


and in p2oof thereof was cited tertio Edvardi ſexti, Dyer 61. & quin- 
to Elizabethæ, Dyer 220. ſed non allocatur; Foz being an Annuity 


granted fo2 life,although it is no Kent⸗charge, yet he may plead ſeiſi- 
rus in Dominico ſuo ut de libero tenemento; And although ſuch ex⸗ 
ception were taken by Bendloſſe, in tertioEdvardi ſexti, ſuho cited that 
Caſe, yet the Court notwithftanding reſolved fo2 the Plaintiff: And 
the Lozd Coke, in his Book of Entries, fol. 49, & 50. hath two 
ſeveral declarations in this manner, and yet the Plaintiff had 


Judgment. The ſecond Erroz aſſigned ore tenus was, That 


this Bill of Annuity ts not maintainable, but he ought to have 
bzought an oꝛiginal TUrit ; Fo2 the Statute of triceſimo quarto et 
quinto Henrici octavi, capite viceſimo ſcxto, goth appoint, that in 
Wales Actions real and mixt ſhall be ſued by oziginal TUrit.and not 


by Bill, but Actions perſonal may be there ſued by Bill; And that 


this is an Action mixt, he relyed upon 2 Hen. 4. fol. 13. Fitzherb. 
Rent. 48. Releaſe of Actions real is a good barr in this, ſo Re- 
leaſe of Actions perſonal ; and this being a Frank⸗tenement is ra⸗ 
ther real than perſonal : And Coke in his Commentary upon Lit- 
tleton 285, affirms, That it is a mixt Action. But all the Court 
conceived, an Annuity bꝛought by Bill there, is well bzought ; Fox 


being an Annuity which charges the perſon who grants it, though K. 25. 


with a clauſe of diſtreſs, not being granted by him fo2 himſell and 
his Heirs, until Election made, and a diftreſs taken is mier⸗ 


pp perſonal: Vide ſecundo Edvardi quarti, folio octogeſimo quar- 


to, long. quinto Edvardi tertij, folio quadrageſimo : and there- 
foe a Releaſe of Actions perſonal ” clearly a barr; alſo gr 4 
2 02 
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fo2 the Dekendant in the TUrit of Erro2 moved, that this being not 


- afligned fo2 Erro2, the Plaintiff ſhould not have advantage thereof; 


fo! the Statute refers, That Suits ſhall be as in North-wales „and 
clearly in North -· wales the cuſtom was to ſue by Bill oꝛ Plaint: And 
if he had aſſigned, that foz Erro2 the Dekendant here might have 


maintained it by cuſtom ol North- wales, ds in triceſimo ſexto Edvar- 


di primi. Erroꝛ aſſigned ot a Tudgment in Wales in a Quod ei de. 
forceat, in nature of a Diſſeilln, and in Wales the Seiſin is alledged 
poſt ultimam pacem · proclamatam, whereas in England tt is poſt 
primam transfretationem. And it was maintained by cuſtom of, 
North · wales, vide decimo octavo Edvardi ſecundi. Aſſiſe 354. tertio 
Edvardi tertij, folio decimo nono; Hillarij ſexto Edvardi tertij, ro- 
tulo viceſimo octavo in this Court. Erroꝛ affigned becauſe they 
held plea of Lands in North- wales, where the Land was held of 


the Bing in Capite ; and fo? that cauſe it was teverſed, and the rea- 


ſon entred upon the Roll: So it appeareth they have Juriſdiction to 


Hold plea of Lands not held of the Ring, and that Juriſdiction by 


the Statute is in the Affirmative, as it is held, Co. 11 Rep. fol. 64. 
Doctoꝛ Foſters Caſe, and triceſimo tertio Henrici octavi, Dyer 50, 


- A Statute in the Affirmative doth not take away a fozmer Statute, 


but they ſtand together. But the Court did not rely on this point, 
becaule fo2 the fozmer reaſons they all held, that this Judgment was 
good enough; And the Judgment wah affirmed, 


Groſſe der ſus Gayer, Hill. primo Car ror. $28, ! 


N Ejectione firmæ. Upon a ſpecial Verdict the Caſe was; 
Treegoſe was Endicted of a Pꝛemunire, upon a Statute of 
decimo tertio Elizabethæ Reginz , and afterwards made a gift in 
tail of that Land, and was after attained by Uerdin', and hay 
Judgment fo2 the ſaid Offence ; And it was afterwards found 
by Enqulſition, upon a Commiſſton out of the Exchequer, That 
Tregoſe was ſeiſed in fre of thoſe Lands at the time of the Of- 
fence commited , and that the Queen by Patent granted thoſe 
Lands to Sir George Carie , under whom the Plaintiff claims, 
and the Defendant under the title ol the Tenan in tail, And if, &c, 
The paincipal point argued was, TUhether an Attainder in a Pte- 
munire ſhall have relation to the Offence to2 the fozteiture of his 
Lands, 02 only to the time of the Judgment? Decondly, ad- 
mitting that this fozfeiture ſhall relate to the Offence; whether 
this Patent after the Enquifitton, by Commiſſion under the Ex⸗ 
chequer Seal (no-Office being found by Commiſſton under the 
great Seal) be good by the Statute of decimo octavo Elizabe- 
the icapite ſecundo, which makes Patents upon valuable conſide⸗ 
ration — notwichſtanding there be not any Enquiſition found 
by the Connnifſion under the great Seal? And quoad the firſt 
, point, 
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pelt, the Juſtices did not reſolve, being a Cale of difficulty ; But 
foꝛ the ſecond they all reſolved, That by this Judgment, He ſhould 
forfeit &c. That in that Tale nothing veſted in the King until PE 
ice found; and it ought to be an Office by Commiſſion under the 
great Seal; fo2 the Franktenement being in the party offending 
(and as this cale is, in a ſtranger by the gift in tail) at the time 
of the Attainver,it ſhall not be diveſted from him, and in the King 
without ©ff.ce by Commiſſion under the great Seal, which is 
only an Office to intitle the King, and not by Enquiſition by virtue 
of. a Commiſſion under the Erchequer Seal, which is but fo2 in⸗ 
{ruction 02 info2mation to the Bing, and.fo2 his Officers ta put the 
Lands holden of the King in charge. But here the Lands are not 
come unto the Ring until the office found ; Theretoze fo2 this point 


Co, Litt. 13. 
a. b. & 130. 45 
390 b. 


Ante 100. 
Co.. 56 b, 


Co. 5. 42. 4. h. 


only, it was adjudged foz the Defendant : And this is out ok the 


Statute ol decimo octavo Elizabethæ, Vide Coke 1. Rep. fol. 42, 
& 3. Rep. fol, 10. & 5, Rep. fol, 52. Plowd. 486. Dyer 325. 29 


Hen. 8. Charier de pardon 5 2. 27 Hen. 8. Office devant Ejcheator 


17. . * 
The Earl of Pembroke verſus Boſtock and Green. 
Uare Impedit fo2 the Church ol Mottesfent, wherein he counts, 


19. 


That QAuten Elizabeth was ſeiſed in fie of the Advowſon of Godb. 439. 


the ſatd Church, as in groſs, and pꝛelented Mr. Pinder , who 
was admitted, inſtituted , andy inducted , and that afterwards the 
granted the Advowlon in fie to Sir Chriſtopher Hatton, who by 


Jones 213. 


his Died granted to Sir Walter Sands Knight , who died ſeiſed , - 


which deſcended to Sir William Sands his Son and Heir, who, 
in Anno duodecimo Jacobi, granted the next avotdance to Henry 
Earl of Danby , who granted it to the Plaintiff, and he, fo2 the 
diſturbance, brings this Action. The Defendant Green pleaded, 
Quod prædictus Willielmus Sands non conceſſit, and Jflue there⸗ 
upon. And Boſtock pleaded and confeſſedQueen Elizabeths Title, 
and that, bekoze ſhe had pꝛeſented Mr. Pinder, ſhe pꝛeſented Ri- 
chard Donnel , who was admitted, inſtituted, and inducted: And 
that afterwards the Queen pꝛeſented Mr. Pinder (the Church being 
full of the ſaid Richard Donnel) who was admitted, inſtituted, and 
inducted ; And that afterwards, the ſain Queen Elizabeth grant: 
ed unto Sir Chriſtopher Hatton, &c. as. in the declaration, and 
2 he conveyed it to Sir Walter Sands, who, in Anno octavo 
acobi, let the aid Advowlon to John Moore Serjeant at Law, foz 
One and twenty years, who granted it to Green the Defendant, and 
that the Church became void by the death ol Richard Donael;where- 
upon he pſeſented the Defendant, Mr. Boſtock, unto it, and tra⸗ 
verſeth, That the Church was void a the Eageor the Jnltitution of 
the ſaid Pinder, and Iſſue thereupon, and found oz the Plaintiff 
_ fo2 that ſecond Jſſue : And upon the fixſt'Jlſue i ſpecial Uerdict 
was found, That at the time of the Gꝛant, by William * 
| a 


Termino Michaelis, anno quinto 
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was Eſquire only, and not Rnighted: And upon that alſo, Jug, 
ment was given fo2 the Plaintiff: And upon this Judgment, 
Erro2 was bzought. The firſt Erroz aſſigned was, Becauſe je 
counts of a Gzant by William Sands Bnight, and it was found he 
was not Knight; and ſo it being a void G2ant by that name, 
and the declaration untrue , Judgment therefoze ought to habe 
bien fo2 the Defendant, But all the Court conceived, although 
2 Cr.2g5o. fs found, That he was not Knight at the time of the Gzant, yet 
: it is not material: Foꝛ the Iſſue being, TUhether William Sands 
— 2274 granted, ac. that finding is idle and ſuperfluous , and is not mz, 
Hobs, terial; But peradventure if the Jſſue had bien upon that Gant tg 
Walter Sands Knight , and the matter had been kound, it had ben 
material, as it is in Anno decimo tertio Elizabethz Reginæ, Dyer 
300. where the Iſſue was, whether Sir Thomas de la Warr Miles 
Low de la Warr conceflit ? And it was found, That he made that 
Gꝛant in the life of his Father, ſo as he was not then Lo2d ae 1; 
Warr, no2 Knight, which was againft him that pleaded it. But 
here the Jſlue is upon the Gꝛant by William Sands, and whetherit 
appears that be was a Rnight at the time of the Gzant oz not, is 
not conſiderable; Foz the Gzant is good enough, and he had good 
title to grant, Vide quarto Henrici ſexti, folio primo by Rolfe; yi. 
ceſimo primo Edvardi quarti,folio ſeptuageſimo primo er ſeptuape. 
ſimo ſecundo; triceſimo octavo Henrici ſexti, folio triceſimo oRavy, 
ſeptimo Henrici quarti, folio ſeptimo; viceſimo ſexto Henrici ſext, 
Bro. 100. where it ſhall be by an Innuendo, and the Gzant ſhal 
not be hurt thereby; and when it is admitted in pleading, the find 
ing of the Jury ſhall not pꝛejudice. The ſecond Erro2 aſſign 
was, That the Defendant Boſtock in his pleading, pteaded a py 
cedent Leaſe fo2 years to John More, befoze the Gꝛant by him, uy 
der whom the Plaintiff claims, which is good title fo2 the Deen, 
ant, and deſtrops the Plaintiffs title, if it be true, which the 
Plaintiff doth not expꝛeſly deny, but by his pꝛoteſtation; ſo it is 
not denied by the Plaintiff ; And therefoze fo2 this cauſe the 
5 Plaintiff ought not to recover. And Judgment ought not to be 
given fo2 him, but fo2 the Detendant.; And in pꝛook hereof were 
cited ſeptimo Edvardi quarti, folio viceſimo, Dyer 119. duodecimo 
Edvardi quarti, folio ſeptimo; nono Henrici ſexti, folio viceſimo ſex 
to ; decimo Edvardi quarti, folio nono, ſed non allocatur ; Foy al 
though it had been a good plea,and would have deſfroyed the [lai 
tiffs title, if the Defendant had relyed thereupon, and the Platt 
tiff ought to have anſwered it: Pet when it is pleaded by way of 
ante ro, inducement only to the Travers, and he traverſeth other matter i 
poſt. 38s. the Count; The not anſwering oꝛ making pꝛoteſtation thereto by 
the Plaintiff, is not material; And the Jſſue being joyned upon 
the Avotdance, and that being found, and not denied by the Plain⸗ 
tiff, is not material; Foz the Travers waits upon the matter 
pꝛecedent, Vide Coke 6. Rep. fol. 24. Reads Caſe; long. quinto 
Edvardi tertij, folio nono; tertio Edvardi tertij, folio decimo ſeptimo; 
where- 
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whereupon the Judgmem wos ailiruied; And the Court aſſeſſed the 
damages to fourſcoze pounds, although the value was kound in the 
Uerdice to be an hundꝛed pounds per Annum: Pet becauſe the De- 
fendant in the TUrit of Errexhav obtained a TUrtt to the Biſhop; 
and his Clerk was admitted, inſtituted, and had gotten the poſſeſſi- 
on, until he was removed by a TUrit of Keſfituttoh;which wag half 
à year and moe, the Court would give but ſixty pounds fo2 dama⸗ 


ges, and twenty pounds oz coſts. i) 137! 715 | "Fa J 
” wie 0 0060 98 344 £99 317 © rr Mb aut © ft 3 firrl 
rt If ING) ') ine verſus Hey lers. — 95 THEE ne 


EG 41% 0. . n „ 393 4 $15) 5 BET me 
A Reſpaſs by Bayer £9. Fore for Battery done to them both ad 
| damnum ipſorum; The Dekendant pleaded Not guilty; And 
it was found fo2 him and certified, That he did it as Conffable en 
execution of his Office: And double coſts were pꝛayed, accoꝛding 
to the Statute of Septimo Jacobi,capite quinto. But Henden Ser⸗ 
jeant moved, That the declaration was ill, betauſe Baron & Femme 


Ante 145. p- 
401. 


2 Cr. 536. 


20. 


2 Inſt. 236. 


Ante go. 


camot join in Battery done to them both, as it is nono Edvardi Pol. 353. 


quarti: And theretoꝛe Judgment out to have ben given againſt 


the Plaintiff upon the Declaration, and not upon the Getditt: roſt. 545. 


And lo no coſts ought to have bien giden. But all the Court con⸗ 


ceived, becauſe the Oefendant is found Not guilty, and what he did _ — 


was as Officer, and the Statute gives him double coffs- fo2 his 


2 Cr. 159. 
vexation, which veration appears, the Plaintiffs chall not take ad⸗ Yo!t-285. 


2 Cr. 251. 


» &< 


themſelves of coſts. — 
| Jeffes Caſe. 


Effes was endicted, Foz that h e exhibited an infamous Libel di⸗ 
rected to the King, againſt Sir Edward Coke, late chief Juſtice 
of the Kings Bench, and againſt the ſaid Court, foz a Judgment 
given in the laid Court in the Caſe ok Magdalen Colledge, affirm⸗ 


Vantage ot the inſufficienty of the Declaration and (Urit, to excuſe gb. 219. 
| A | Dyer 32. b. 


21. 


ing the laid Judgment to be Treaſon , and calling him therein ?of- 504- 


Traitor, perjured Judge, and ſcanvalizing all the Pꝛokeſſoꝛs of the 
Law, and containing much other ſcandalous matter: And fired 
this Libel upon the great Gate at the entrance of Weſtminſter- 
Hall, and in divers other publick places. And being hereupon 


Atraigned, pzayed, That Counſel might be aſſigtied him, which Ante 147. 


was granted, and he had them, but would not be ruled to plead as 
they adviſed ; But put in a ſcandalous Plea, and tnſiſting up⸗ 
on it, affirmed he would not plead otherwiſe; whereupon it was 
adjudged, he ſhould be committed to the Marshal, and that he 
ould ſtatrd upon the Pilloꝛy at Weſtininſter and Cheapſide with a 
Paper mentioning the Offence, and with ſuch a Paper be'bzought 
to all the Courts at Weſtminſter, and be continued in Paiſon, un⸗ 
til he made his Dubmiſſion in every Court, and that he ſhould be 
bound with Sureties to be of good behaviour during his” — 


Termino Michaelis, anno quinto 


22. 


27. 
Tones 218. 
Poſt. 299. 


Poſt. 299. 


Co.4. 80. b. 
2 Cr. 171. 


Poſt. 299. 


24. 
5 729. 


And ſhould pay a thouſand pound Fine ko; that offence to the 


King. | 
R. C's Caſe. © 


He lame day R. C. was bꝛought to the Barr (being removed 

| from St. Albans by Habeas Corpus any Cerciorari, where he 
was a Pziſoner, and attainted fo; Felony: (viz. fog Yoyſe ſtealing.) 
And it was now demanded of him what he could ſap, why Erect» 
tion ſhould not be done upon the Endictment; and becauſe he could 
not ſhew good cauſe to ſtay the Execution, he was committed to 


the Marshal, who was commanded to do Execution; And the next 
. Day he was hanged. | 


Symms verſus Smith, 


* — Whereas the Defendant (reciting that ſhe had an 
Eſtate fo2 life in ſuch cuſtomary Lands) covenanted, That ſhe 
would ſurrender the Eſtate upon Requeſt, and permit the Plaintif 
to enjoy the ſaid Lands, and take the Keats, Jſſues, and Pzofits of 
them; And in faRo aſſigns foꝛ breach, That ſhe did not ſuffer him 
to enjoy the ſaid Lands, but had received the Kents, Iſſues, and 
Pꝛolits of them fromthe time ok the making of the Indenture un- 
til the dap ol the Writ, &c. The Defendant demurrs upon this 
Declaration: And it was now argued at the Barr by Ball koz the 
Plaintiff. and by Rolls fo; the Defendant, And the Defendant ſhew⸗ 
ed foꝛ cauſe ; Firſt, That there was not any requeſt alledged fo2 the 
Permiſſion, ſed non allocatur; Foz the Requeſt extends only to the 
Surrender, and not to the Permiſſion. Secondly, That he doth 
not alledge a ſpecial diſturbance by entry oꝛ otherwiſe. Thtrdly, 


Tye bzeach is too general in aſſigning, That ſhe received the Reis, 


Iſſues, and Pꝛofits of the Lands, without ſhewing what; fo as it 
might ve iſſuable, and thereby recover in damages as much as the 
Defendant received, accozding as it ſhall be pꝛoved to the Jury; 
But the Court conceived that in Covenant he may aſſign as many 
breaches as he will, though not in debt upon an Obligation fo2 per- 
founance of Covenants: Foꝛ in that Caſe there ought to be a cet- 
taintp, and certainly aſſigned : but in a Covenant it may be aſſigned 
as general as the Covenant is; and therefoze it was adjudged fo} 
the Plaintiff, Vide Cok. Rep. fol. 47 Ed.3.3. 46 £9.3.4. 


Benſon verſus Flower, cujus principium ante folio 166. 


T was moved again the laſt day of this Term, And the Aſſigi- 

ment befoze the Comnnſſioners was read in Court; And fo! 

as much as the becoming Bankrupt, and the Aſſignment of the 

Commiſſtoners were after the Mrit of Execution ſerved; Although 

they were befoze the returnof the TUrit, Jones, Whitlock, and my 
e 


» 5, cer woe =» TW7w”" 7 ” ws 


Carol: Regis, in Banco Regis. 


ell conteived, That the money in the Sheriffs hand was not al⸗ Jud. nes. 126%. 


ſignable, although by the Judgment the damages and coſts were 
cectained , and turned into rem Judicatam , fo2 it cannot be ſaid 
to be the Bankrupts money , until] it be paid unto him, and in 
the mean time it is in the hands of the Sheriff, Quaſi in cuſtodia 
Legis. And the Cale is ſo much the ſtronger, becauſe it was upon 
a Capias ad ſa risfactendum, and the money paid to the Sheriff to ſa- 


Ante 149. 


tisfie the Execution, ſo as it is not due to the Plaintiff, until it be eon.;40. 


pald unto him. And none moy give a diſcharge thereof ; but the 
Plaintiff, who is Party ta the Recow: And being levied by Re- 
cozd, it ought to be deltvered unto him, who may acknowledge ſa- 
tisfaction upon the Recozd. And the aſſignies are Strangers to 
the Recozd, and cannot have the benefit thereof ; therefoze it was 


reſolved by the aſſent of Hyde the chief Juſtice, who firſt doubted 


thereof, that this money ſhould be delivered ta the party who recover- 
ed, he acknowledging ſatisfaction; | : "IN 


Shalmer verſus Foſter and his Wife. Trip, 5. Car, rot. 


0 
Ction upon the Caſe for words: Fo That the ile of the 
Defendant ſpake ofthe foꝛeſald Plaintiff; to Anne Rocheſter 
the Plaintiffs Mother, theſe wozds, Where is that lying Thief thy 
Son? ( innuendo the Plaintiff ) He. hath rurthiered my Aunt 


(quandam Dorotheam Stoke, amitam Defendentis innuendo) and I , 
vill prove it : The Defendant pleaded Not guilty , an found fo2 
h 


the Plaintiff; and moved in arreſt of Judgment, That theſe woꝛds 
are intertain of whom they were ſpoken, no pꝛecedent Communi⸗ 
cation being alledged to be of the Plaintiff, noꝛ that he was the on- 
h Son of the lald Anne Rocheſter, ta whom the wazds were 
ſpoken ; and it may be that ſhe had divers Sons, and every of 
them might have an Action as well as the Plaintiff: And there- 
foze without (itch averment o2 precedent Commitnicatſon of him, 
that the ſtanders by might know without ambiguity”. mho is meant 
by the wozds , the Action is not maintainable, And Witlock, and 
my ſelf were of that opinion; Fo2 non conſtat de perſona; and'in. 
poof of that point J cited a pꝛeſident, Paſch, viceſimo Jacobi, be- 


quinto Jacobi, betwixt Benner and Codnam, wherefoz ſuch woꝛds 
t was adjudged fo2 the Defendant : But Hyde chief Juſtice and 


Juftice Jones doubted thereof, becauſe it was alledgen, That ſhe p 


(pakeof the Plaintiff, and is found guilty : But it was thereto an⸗ 
ſwered, That ſo are the woꝛds in every declaration, and ſo it was 


in the pzeſidents cited: But becauſe the wozds be not put in cer- - 


25. 


31. 


twixt Harvey and Chamberluin, and another Caſe, Trio. decimo Cs 


oſt. 37 


tain noꝛ alded by averment, the declaration is not goon, and cannot cr. 10e. 
be aided by the Werdict; LAhereupon the Court would adviſe , Et 99*+45: 


id jurnatur. 


3 Treermino 


: 178 


— 


2 Cr. 134 


Poſt. 53. 


Ant. 34, 55 


Refi. 444. 


due. The fourth Defendant is found Not guilty generallp, an 


_ affirmed it to be the uſual courſe of that Court, if the one Dein 
dant is found guilty fo part, and not found guilty fo2 the reſidue, 
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Termino Hillarii, anno quinto Caroli Regii, 
in Banco Regis. 


Qu. ͤ— 


Deckrow, & alii, ver ſus Jenkins 


Jectione firmz, againſt four, of an Youſe and twenty Acres if 
2 of Land, Their of the Defendants were found guilty ofthe 
Youſe , and ten Acres of Land, and Not guilty fo? the re; 


Judgment was entred, That he ſhould recover his term in th 
Houle and ten Acres of Land, and coſts againſt the thzix Def 
dants ; And that the ſald thꝛie Defendanes capiantur, Andthat 
they be acquitted quoad reſiduum, whereof they be acquitted, an 
that the Platutiffquoad the thꝛee Defendants, = falſo clamore, 
fo2 fo much as they were acquitted ; and pro falſo clamore again 
the fourth Defendant , fit in miſericordia. And becauſe they we 
not two ſeveral Miſericordia's ; ſcilicet, quoad the thꝛee Dein 
dants, pro fal ſo clamore, pro tanto, Wc, whereof they were acquit 
ted, quod ſit in miſericordia. And pro talſo elamore, quoad thy 
fourth Defendant, quod fit in miſericordia: But joynt quoad all t 
Defendants , quod fit in miſericordia, It was aſſigned fo2 Err), 
and much inſiſted by Germin, that it was Erroz, Becauſe then 
ought to have been ſeveral Amercements ; And the joyning of both 
Amercements in one is erroꝛ, And in p2oof thereof he relyed upan 
Cok. Rep. 8. fol, 62. Beechers Caſe. But Broome Decundat 


and the other Defendant is found not guilty foz all, then the Ente 
is, That the Plaintiff be in miſericordia but once, which is ſpecially 
entrev; whereupon the Court would further adviſe. And being 
moved again afterwards, Judgment was affirmed, Vide quadrage- 
ſimo ſeptimo Edvardi tertii, folio decimo;nono Henrici ſexti, folio ſe. 
cundo; Coke 5 Rep.folio quinquageſimo nono.Note the Pzenotaries 
fatd, that it is the uſual courſe to make Entries in this manner, 
Pet that ſometimes they find Entries have bien made thus; That 
quoad the th2t fo ſo much whereof they were acquitted, that he be 
in miſericordia, And fo2 the fourth, that he be in miſericordia. 


Gryffyth verſus Jenkins. 
Rror upon a Judgment in Wales, in a Quod ei deforciat in na- 


ture ofa Writ ot Right. The firſt Erro affigned was, — 
| cauſe 


a Præcipe of twenty Acres of Mear ow and Paſiure, if he ſhews Feste 573, 


Plaintiff, and he doth not ſay ſibi et Heredibus ſuis, accoding to 
que eſtate, it was ill, ſed non allocatur;Fo2 the Court would not in- 
' fozitis a foꝛfeitute ofhis Eſtate : And it was held to be no Ex. Tin. 2 


tod. The third Erroꝛ aſſigned was, Becauſe the Venire facias had 
the next day after the Teſte. Sed non allocatur ; Fo2 in Wales they 


But all the Court reſolved , that although an Jnfant may volun⸗ 
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8 | 
cauſe the Wit being general, the Count ts, That he detozced 
him ofa Meſſuage, and of nine and twenty Acres of Land, thirty 
Acres of Meadow, fourty Acres of Paſture, and of twenty Acres 
de Jumpna ©-Brueria, Which ought to be ſhown in certainty; av in 


not in particular the quantity of every of them and their nature, it 1s 

ill. But here in this Quod ei detorciar it is well enough; fo2 

Jampna and Brueria are not intended Lands and ſeveral ſozts;but 

of one and the lame Land, which is Heath ground, whereupon ; 
Gozſe and Furrs are growing. And in pzoof thereof was cited the 

Cale of the Lady Howard againſt Candiſh in dower. The ſecond 

Etroꝛ aſſigned was, That the Iſſue is not well joyned, Becauſe 

he pleaded he hath majus jus tenendi tenementa prædicta; then the 


the.uſualcourſe: Fo2 it may be, that he was tenant fo2 life, oz 
Tenant en tail; and therefoze becauſe he did not ſhew in certainty 


tend he had a leſſer Eſtate that in kee; and if he were but Te- 
nant fo2 like, it was at his own peril , to plead in that manner; 


not fifteen days betwirt the Teſte and the return thereof, but was 


have their P2oceſs from day to day in one and the ſame Seſſion: 
wherefoze the Judgment was affirmed, - wal 


Gylbert verſus Fletcher, Trin. 4, Car. rot, 1 35 9. 


roy againſt an Appeentice fo; departing from his Ser⸗ 3. 
vice without licence, within the time of his Appzentiſhip. 
The Defendant pleaded , That at the time of the making the Jn- 
denture, he was within age; And thereupon it was demurred: 
And it was arguedat the Barr, that this Jndenture ſhould bind 
the Inkant, Becauſe it was foꝛ his advantage to be bound Appzen- 
tice, to be inſtructed in a Trade; he is alſo compellable by the Sta⸗ 
tute ot quinto Elizabethæ Reginæ, to be bound out an Appꝛentice: 


tarily bind himſzif Appꝛentice; And ik he continue Appzentice foz * 313. 
ſeven years, he may have the benefit to uſe his Trade: Pet neither 
at the Common Law, no2 by any woꝛds of the Statute of quinto 
Elizabethæ, a Covenant o2 Obligation of an Jnfant foz his Ap- oon. 13 
pꝛentichip ſhall bind him. But if he miſ-behave himſelf, the Ma- 2 cr.494- 
ſter may cozrect him in his Service, oꝛ complain to a Juſtice of 
Peace, to have him puniſhed, accoꝛding to the Statute ; But no 
remedy lyeth againſt an Jnfant upon ſuch Covenant ; And there- 
foe it was adjudged fo2 the Defendant. Vide viceſimo primo Hen- 
rict ſexti, folio triceſimo primo; viceſimo primo Edvardi quarti, fo- 
lio ſexto; nono Henrici ſexti, folio octavo. 

32 Babington 
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Termino Hillarij, anno quinto 


* 
Hut. PII. 


2Cr. 274. 
248,9. 


5. 


Jones 220. 


21 Rol. 47. 


Poſt. 461. 


— 


Babington verſus Wood, 


| | Ebt. Upon an Obligation conditioned, whereas the Plain⸗ 


[_/ tiffintended to pꝛeſent the Defendant to luch'a Benefice , 
That if the Defendant at any time after his admiſſion, inckitutton, 
and induction, at the Plaintiffs requeſt, reſigned the ſatd Benefice 
into the hands of the Biſhop of London, that then, 8c, The De, 
fenvant upon Oyer ofthe Condition demurred generally: And this 
was argued by Grimſton fo2 the Plaintiff, and by Calthrop jg, 
the Oekendant, who ſhewed , that the cauſe ol demurrer was, Fg 
that the condition of the Bond, being to rellgn upon requelt of the 
Patron, it is Spmonie and againſt Law, ſo the Bond vold, 


But all the Court conceived, That if the Plaintiff had averred, 


That the Obligation was made to bind him to pay ſuch a ſum 
o2to make a Leaſe, oz other Act, which appears in itſelfto be Sy, 
mony ; then upon ſuch a Plea, petadventure it might have appey, 
ied to the Court to be Symonie, and might have been a queſtion, 
whether ſuch a Bond foz, Symony ſhouldbe void? But as it is 
pleaded by the Condition, it doth not appear that there is an 
Symonie : Foz fuch;a Bond, to cauſe him to refign , may be 
good, and 57 good reaſon and diſcretion required by the Þ4 
tron( viz. )-if he be non reſident, oz takes a ſecond Bene 
by a Qualification, oz the like. And a pzefident was ſhewn i 
octavo Jacobi betwirt Jones and Lawrance, where ſuch a Bond was 
made to reſign a Beneſice upon requeſt , when the Son of Jones 
came to twenty four years of age, to the intent, that he then might 
be pzeſented unto it; And it was adjudged good in the Kings 
Bench, and affirmed in a Tlrit of Erroꝛ in the Exchequer Eham⸗ 
ber. And ok this opinion was all the Court; whereupon Judg⸗ 
ment was given fo2 the Plaintiff. 


Keyley verſus Manning, Trin. Car. rot. 971. 


Ovenant fo2 not building of an Houſe; where the Defendaiit 
covenanted, That he would erett thz# Houſes upon ſuth 
Land demiſed unto him, unleſs he were reſtrained by the Bing 
P2oclamation. &. The Defendant pleaded , that ſuch a day all 
year the ing made a Pzoclamation to reſtrain building ; and 
thereupon the Plaintiff vemurred : And the cauſe ſhewn, was, Bt 
cauſe a Pꝛoclamation was pleaded, and no place expzeſſed where 
the Pꝛoclamation was made, and ſono //»e, if Iſſue ſhould have 
been jopned thereupon, Alſo becauſe it is not pleaded to have been 
made ſub magno Sigillo Angliz, otherwiſe it is not good. And of 
this opinion were all the Court, upon the firſt motion, Becauſe a 
Pꝛoclamation binds not unleſs it be under the great Seal;and if it 
be denyed,there can be noJſſue thereupon(but only Null tiel record 
which cannot be, unleſs he pleads it to be ſub magno Sigillo. But 
atterwards 
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afterwards, *being again moved, Jones and Whitlock ſeemed to bol 461. 
doubt thereof, Becauſe when it is pleaed, that ſuch a Pꝛoclama⸗- 457: 
tion was inade, it ſhall be intended duly made: As in reſcous it 
| is returned, quod fecit Warrantum, although it be not pleaded to be 
in wꝛiting, yet it ſhall be intended. But it was thereto anſwer- 
ed, Crue it is, when it is but by way of inducement, But other⸗ 
6 wiſe , when it is the ſubſtance of the Plea: TUhercupon it - was 
| adjourned. .. | | | 


The King ver ſus Sir John Eliot, Denzell Hollis, 
and Benjamen Valentine 


5 
. 
| N Information was erhibited againſt them by the Attoꝛny⸗ 6. 
A General, reciting, That a Parliament was ſummoned to be Poſt-504. 
; held at Weſtminſter decimo ſeptimo Martii,tertioCaroli Regis ibid. 
inchbat. And that Sir John Eliot was dulp elected, and returned 
; Knight fo2 the County of Cornwall, And the other two, Burgeſſes 
of Parliament foꝛ other places, and Sir John Finch choſen Spea⸗ 
; ker, That Sir John Eliot machinans & intendens, omnibus viis 
& modis, ſeminare & excitare diſcoꝛd, evil will, murmurtngs , 
f und editions, as well verſus Regem, Magnates, Prælatos, Pro- 
| reres, & Juſticiarios ſuos, quam inter Magnates, Proceres, & Juſtici- 
, arios, & rel1quos Subditos Regis, & totaliter deprivare & avertere 
1 regimen & gubernationemRegni Angliæ, tam inDominoRege quam 
; in Uonciliariis & Miniſtris ſuis cujuſcyunque generis ; & introducere 
; tumultum & confuſionem in all eſtates and parts, & ad intentionem, 
e That all the Kings Subjects ſhould withdzaw their affections 
: W fromthe King. The twenty khird of Febzuary anno quarto Caroli 
k inthe Parlianient , and hearing ofthe Commons, falſo, malicioſe, 
; & ſeditioſe, uſed theſe wozwws, The Kings privy Council, his 
Judges, and his Counſel learned , have conſpired together to 
trample under their feet the liberties of the Subjects of this Realm 
and the Liberties of this Houſe, And afterwards, upon the ſecond 
of March anno quarto àfoꝛeſuid, the Bing appointed the Parlia⸗ 
+ W ment tobe adjourned untill the tenth of March next following, and 
h fo ſignified his pleaſure to the Houſe of Commons: And that the 
5 thre Defendants, the laid ſecond day of March quarto Caroli, 
3 malicioſe agreed, and amongſt themſelves conſpired to diſturb and 
d diſtraq the Commons, that they ſhould not adjourn themſelves , 
, üccoꝛding to the Kings pleaſure befoze ſignified; And that the laid 
N Sir John Eliot, actoꝛding to the agreement and conſpiracy afoze- 
„ & faid,hav maliciouſly in propoſitum & intentionem prædict. in the 
u Houſe of Commons afozeſatd, ſpoken theſe falſe, malitious, per⸗ 
N nitious, and ſeditious wozds pꝛecedent, &c. And that the ſaidDen- 
q zell Hollis accoꝛding to the agreement and conſptracy afozeſaid be- 
if tween him and the other Defendants, then and there falſo, malici- 
1) | ve & ſeditioſe, uttered hæc falſa, malicioſa, et ſcandaloſa verba pre- 
it ecedentia, &c. And that the ſaid Denzell Hollis and Benjamen Valen- 
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tine, ſecundum Agreamentum et conſpirationem prædict. et ad in. 
tentionem et propoſitum prædict. uttered the ſaid woꝛds upon th 
fatd ſecond day of March, after the ſignifying the Kings pleaſure 
to adjourn: And the ſaid Sir John Fynch the Speaker endeavour⸗ 
ing to get out ofthe Chair accoꝛding to the Rings command, they 


vi et armis, manu forti et illicito affaulted,evill intreated, and fozceq, 


bly detained him in the Chair; and afterwards,he being out of the 
Chair, they aſſaulted him in the Houſe, and evill intreated hinz, kt 
violenter manu ſorti et illicito dꝛem him to the Chair, and thruſt him 
into it; whereupon there was great tumult and commstion in the 
Houſe, to the great ter roꝛ of the Commons there aflembled again 
their alleaiance in maximum contemptum, and to the diſheriſon 
of the King his Crown and dignity ; koꝛ which, Se. To this Jy; 


. fozmation,the Dekendants appearing, pleaded to the Juriſdiction 


of the Court, that the Court ought not to have conuſance thereof, 


becauſe it is fo2 offences done in Parliament, and ought to be there 


examined and puntſhed, and not elſewhere : It was thereupon de⸗ 
murred, and after argument adjudged,That they ought to anſwer: 
Foz the charge ts fd2 conſpiracy, ſeditious acts, and pꝛactices, to 


_ ſtop the adjournment of the Parliament, which may be examined 


put of Parliament; being ſeditious and unlawful Acts; And this 
Court may take conuſance and puniſh them. Afterwards divers 
Rules being given them to plead , and they refuſing , Judgment 
was given againſt them, viz. againſt Sir John Eliot, That je 


ſhould be committed to the Tower, and ſhould pay two thouſand 


pounds Fine, and upon his enlargement ſhould find Surettes fo 
his good behaviour: And againſt Hollis, That he ſhould pay 4 


thouſand marks, and ſhould be impꝛiſoned, and find Sureties, &. 


And againſt Valentine, That he ſhould pay five hundꝛed poum 
Fine, be impziſoned, and find Sureties. Note . that afterward 
in the Parliament, 17. Car. It was reſolved by the. Pouſe of Com- 
mons , that they ſhould have recompence fo2 their Damages, 
Loſſes, Impziſonments, and Sufferings ſuſtained fo2 the Ser- 
vices of the Common⸗Ilealth in the Parliament of 3 Carol 
Vide poſtea fol. 604. The Uotes of the Youle of Commons and 
reſolution of the Loꝛds concerning the Jllegality of this Judg 
ment, Anno Dec, nono Car. ſec. 
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Thomas Pewes Caſe. | 


HOMAS PEW was arraigned foz the murder of 
one Gardinor z and upon evidence it appeared, 
That the ſaid Gardiner was a Bayliff ſwozn and 
known, and under-Bayliffto the Dean and Chap- 
ter of Weſtminſter : And he having the Sheriffs 

Warranty to arreſt the ſaid Thomas Pew, upon a Capias aut of the 

Common- Bench, and ſeeing him in Sheerlane within the liberty of 

Weſtminſter, the ſaid Pew ſeeing him come towards him, dzew his 

Swoꝛd, and the ſatd Gardiner appꝛaaching to lay hold upon him 

8 uſing any woꝛds of arreſt, as was pꝛoved) Thomas Pew ſain 


as it was pꝛoved upon examination of tio Mitneſſes befoze the 
zoner ) Stand off, Come not neer me, I know you well enough, 
Come at your perill ; and the Bayliff taking hold ol him, he thꝛuſt 
him with his Swoꝛd, that he died immediately. Jt was held by 


all the Court. that it was murder : Foz he coming as an Officer 3 toc. 32. 
to arreſt, and not offering any other violence o2 pzovocation,although ©: 9. 67: 
he uſed not the woꝛds l arreſt you, oz ſhewed him any Wartant , Pon. 53. 


becauſe peradventure he had not time, noz was demanded the 
cauſe, the Law pzeſumes it to be malice and murder in him, 
ot ſo kills one, being an Officer and coming to execute P20- 
ceſs, 


Sir Stephen Bord verſus Cudmore. 


E of a Judgment in Debt in the Common ⸗Bench. The Er⸗ 
roꝛ afſigned was, becauſe Debt was bꝛought in London by 
Cudmore as aſſignte J. S. of a Beverſihn of Land, in the Coun- 
ty ol Somerſet. upon a Leaſe foꝛ years made at London of the ſaid 
Lands, rendzing the rent of twenty pounds yearly at Temple 
Church London, ſuppoſing the Leafe to be made at the Pariſh of St. 
Mary Bow in Warda de Cheap London, fo2 two years rent behind af- 
ter the alignment of the Reverſion and attoznment thereto; where⸗ 
as the Action ought to have been bꝛought in the County * 

ke 
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2 Ro. 137.8. 
Jones 221. 


3 Cr. 320. 


where the Lan lies, becauſe the pzivity of Contract failing by a: 


flgnment of the Reverſion, he is only to maintain the Action upon 


the pꝛivity in Law, fo2 the intereſt of the Beverſton; and that ought 
to have been bꝛought in the County of Somerſet, where the Land 
lies. And this was agreed on the other ſide, unleſs the rent had 
bien reſerved payable at London; and in that caſe the Action may 
be laid in London ;-fo2 payment might have been there. pleaded, 
And, upon Nil debet, thoſe in London might beſt take conuſance 
ofthe payment; and therefs2e the Judgment was well given, 


and not Erroz. But all the Court concetved, fo2 as much as the 


p2ivity of the Contract is gone by the aſſignment of the Beverſion 
and the Attoꝛnment, and the Rent follows the Land, the Plaintif 


being only entituled thereunto by reaſon of his having the Land; 


therefoze the Action ought to have been bzought only in the County 

where the Land lies, and not ciſewhere ; TUhereupon the Judg⸗ 

out was reverſed. Vide 16. Hen. 7.1. Coke 7. Rep. fol. 2.38. Hen. 
51 5 5 * 5 a 


James verſus Hayward. 


and caſting down a Gate: The Defendant juſttfies,becauſe 
the Gare was placed croſs the High⸗way, and ſo fixed, That the 
Kings Subiects could not paſs without interruption, by reaſon of 
the ſaid Gate, to the nuſance of the Kings Subjects; and there: 
foze he pulled up, cut, and caſt down the ſald Gate to uſe the ſaid 
way. The Plalntiff chews that he ſet up two poſts of each ſide 
of the way, and hung the Gate upon one of the lald poſts , fo2 the 


p2cſervation of the Spꝛings of the Mood there, from Cattle, ſoas 


the Subjects might pals the ſald way without pꝛejudice o2 impe⸗ 


diment at their pleaſure: And traverſeth, That the Gate was ſo 
fired and tyed, that the Kings Subjects could not paſs without, 
interruption by the Gate; and upon that Plea the Delendant de- 
murred. The firſt queſtion was, TU bether the erecting ak a Gate 
crofs an Yigh-way, which may be opened and thut at the plealure 
of paſſengers, be a common Nuſance in it ſelf, in the eye of Law, 
It being an open Gate fired upon hinges, that Subjects may paſs 
the ſaid way at their pleaſure ? And ſecondly, admitting it to bea 
Nuſance, Whether every one may pull up and caſt down the ſaid 
Gate at their pleaſure ? Foz th? firſt, Hide, Jones, and Whitlock 
conceived, that the erecting of a Gate (although ir be not locked, 
02tyed, but that every Sub iect map open it, and have paſſage at 
bis pleaſure ) is a Nuſance; fog it is not ſo tri and eaſie. a paſſage 
as it no ſuch incloſure had been; foz women and old men are mode 
troubled with opening ol Gates than they should be if there were 
none, But it leem d to me; that it is not any Nuſance in it (elf, 
being ſo ſmall à trouble, but much fo2 the publique good, that there 
ſbolild be incloſures foz the preſervation of com and 18 — 
- 4 a 7 


Tenne a and pulling up, and cutting. 


Thomas and the Heirs of his body, and ik he. died without Jlue, 


E onus 2 _ * 
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Cattle ſtraying. And the Law accounts not ſuch petty troubles 

to be Nuſances : Fo2 it appears, That there be many Gates in di⸗ 

vers Highways, which have bien always allowed: And if it were 

a Nuſance in ſe, there ſhould not be any Gate; fo2 there cannot be 2 Cr. 446. 
any Preſcription for a Nuſance; and the multitude of Gates in ſe⸗ 

veral ways pꝛobe, That it never was accounted to be any Nu⸗ 

ſance: and 2 Ed. 4. 2. the erecingof a Gate upon the way ts. plead, 

ed, and to be admitted lawful enough. Fo2 the ſecond, they held, 

that admitting it to be a Nuſance, although the uſual courſe is to re- co litt. 354. 
dꝛels it by Endictment, yet every perſon may remove the Nuſance : 3Cr. 320. 
And + ide, Jones, and Whitlock allowed, that the cutting of the - 
Gate was lawful ; whereupon Judgment was fo2 the Defendant. 

And Jones ſaid, that fo; ancient Gates upon Highways, it ſhall Ante 132. 
be intended they are by licence from the Ring, and upon Ad quod 2 C7452. 
damnum ſued out of Chancery. But J conceived, that cannot be 


foz a ſtopping, ac. | 
Spalding verſus Spalding, 


Rror of a Judgment given in Ely. Upon a. ſpectal Uerdict 
. the Cale was, that John Spalding hav Jſfue thzze Sons , * 
John, Thomas, and William : De deviſed the Land in queſtion to 

| John his elveſt Son and the Peirs of his body, after the death 

of Alice the Deviſozs Wife ; And if John died, living Alice, cr. 260. 
that Willam ſhall be his Heir. And he deviſed other Lands to 


ug 


that then John ſhould be his Yetr. . And he deviſed other Lands to 
William and the Yeirs of his body; And ik all his Sons. ſhould 
die without Heirs of their bovies, that then his Lands ſhould be ta 
the Childzen of his Bzother. John dies having a Son, in the 
life of. Alice, and Alice dies , and William enters upon the Son 
of John: And whether his Entry were Congeable, was the queſtt- 
on? And it was adjudged in the Court at Ely; that the Entry 
of William the Son of John, in the life of his Duather Johns Son, 


4 


and the Caſe of Pell and Brown in this Court, Hill. decimoſepe , c,, 31. 
timo Jacobi rot, 44. But all: the Court conceived upgu the 
whole Contertof the Clill , that it is to be conſtruen acco ding to 
the intent ol the party, And that the 22 ſhall be, that ;& 
a ohn 
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John died without Jfſue, living Alice, That then William hig 
oungeft Son ſhould have it; and it ſhall not be conſtrued (where 
limits it firſt to John and the Deirs of his body, that by this limj, 
tation he intended, ik he died, living Alice, That William ſhould be 
his Heir) John having Iſſue, and thereby to diſinherit the Þeirs 
of Johns Body: And what was his intent appears by the other 
parts of the Till, That the other Sons ſhall have other Lands 
to them and the Heirs of their body; and ik they all die without 
Iſſue, That it ſhall be to his Bzothers Childꝛen, not meaning ty 
viſinherit any of his Childzen ; And it ſhall not be ſuch a contingent, 
remainder o2 limitation to abꝛidge the fozmer erpzeſs i:mitation; 
Eherefo:e they all conceived, That during the time John ſhould 
have Peirs of his Body, William ſhould not have the Land; 
TUhereupon the Judgment was reverſed. 


Cule verſus Executors of Thorn. 


Sſumpſir, TUlhereas Thorn the Teſtatoꝛ, in conſideration that 

the Plaintiff would marry his Daughter Sarah, pꝛomiſed tg 
gfve him in marriage with her as much as he gave in marriage 
with any other of his Daughters, and alledges in facto, That he 


- married the ſald Sarab, And that the Teffatoz had thꝛæ Datgbters, 
Alice married to Elkin, and Anne, @ the ſaid Sarah, And that he gay 


in marriage to the ſain Elkin, with the ſald Alice, an hundꝛed pounds, 
and gave to him a Bond of one hundꝛed pounds, to pay to the ſai) 
Elkin fiftppounds'moze at the Months end, after his deceafe, if 
the ſafd Alice, oz fſue of her body, were then living; and ab 
figns foꝛ byeach of the pzomiſe', That he had paid anto him on 
fozty poumdg in his life, And that he han required of the Defen- 
dant his —＋ whom Aſſets was left, the ſafd ſixty pounds 
reſidue, and a Bond fo2 the payment of fifty pounds moze, am 
averred, That the lain Alice had ſuch Jſſue altve; And fo2 not 
paying; of Grty pounds reſidue, and not delivering the Bond, he 
brings this Action, The Defendant pleaded Non Aſſumpſit, and 
found fo2 the Plaintiff, and damages aſſeſſed to ſeventy pounds; 
And moved in arreſt of Judgment. That this bzeach is not well 

d: Fir, Becauſe he pꝛomiſed to give as much as he gabe 


 bvith any other Daughter; and that extends to as much as be gave 


in Monty, and not to the Bond. Secondly, Jf it extend to the 
Bond, yet ft ought to have bien averred, Chat Sarah, oz ſome of 
the Nile of her body was alive, and not that Alice and the Jive 
of her body was alive; And (6 the beach was ill aſſigned; And the 
— A entire, Judgment ought ts be fo2 the Defenvant, 
Ind 'bf this Opinion was all the Court, but chiefly foz the ſecond 
Tr Gone ret meer corona: Dar 
0 Net bu agreed no N: 
th ln e whereupon it was adjudged fox the Dr- 
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Morgan verſus Green, Adminiſtrator of Jolin Green. 


Ebt. And demands one hundzed and twenty pounds, and 6. 
detlares that where the Inteſtate was indebted to J. S. in di⸗ Jones 223: 
vers ſums of Money, fo2 wares ſold, and that J. S. became a Bank⸗ 
rupt, and by the Commiſſioners of Bankrupts, was ſo adjudged: 


And this Debt among others afſigned 40 the Plaintiff, being a 
'Czedito?,- Ind that the-Inteſtate died; whereupon be bwught this 
Acion againſt the Admiyiſtratoz, &e. --Upon Jemyrx:r it was ar⸗ 

gued by Sermin fo2 the Plaintif, and by Stone to? the Defendant-, 
audaſter.argument anjupged That this Action lieg nat: Foz Debt 

upon a ſimple Contr 


imple c lies not againit an Executer or Admigiſtras 2 cr. 47- 
tor; And although it was alled ged. it being aſſigned by the Com⸗ 
miſſioners, is quaſi a Debt upon Becozd, and the Plaintiff-inabled 
to this Suit by Act of Parliament; and therefoze Gager of Law 


lies not, And that foꝛ Debt kozkeited to the Bing by the Common Moor 206. 


Lam, no.Law-gager lieg, as is the common: experience in the Ex⸗ <o-Lirr-255.4- 


7 


chequer, where ſuch Debts are foꝛkeited and ſued. Pet the Court 10.19; 
held clearip. That the being alligned by the Conumiſſioners doth not 

alter the Law, but that againſt an Aſſignee /ey: gager lies; Sg a- Cr. 105. 
gainſt ſuch an Adminiftratoz, this, Action lies not; Therefoze it 


was adjudged foz the Dekendant. 
Weſt verſus Treude, Hill. 5 Car. rot. " 
A Cron ſur le Caſe: *Uhereas he was, and pet is poſſeſſed of 7. 


{\\ aLeaſe fo2 divers pears, ad tunc & ad buc ventur. of an Jones 224. 
houſe, and ſo poſſeſſed, demiſed it to the Defendant fo2 ſix Months: 


2 aſter the ſir Months expired, the Dekendant being permitted 


he Plaintiiff to occupy the ſatd Youſe foz two Months longer, 


byt 
That the Defendant during the laid time, pulled down the Ulin- 


dowe, and divers other parcels of the Youſe, and made great 
waſte therein to the pꝛejudice of the Plaintiff; whereupon he 
o-ght this Action. The Defendant pleaded Not guilty , and 
found againſt him, and moved by Stone in arreſt of Judgment, 
That this Action lies not; Foz it was the Plaintiffs folly \ to per⸗ 
mit tze Defenvant to continue in poſſeſſion , and to be Tenant at 
lufferance, and not to tak? courſe fo2 his ſecurity ? And ifhe ſhould - 
have an Action, it ſhould be an Action of Treſpaſs, as Littltton. $ea.7:. 
If Tenant at will hath deſtroyed the Youſe demiſed, oz Sheep de⸗ 
miſed, an Action of Treſpaſs lies, and not an Action upon the 
Caſe. But all the Court conceived, That an Action of Treſpaſs 
02an Action upon the Caſe may be well bzought at the, Plaintiffs 
election ; and p2operly in this Caſe, it ought to be an Action upon co nb. 5 f 73.0 
the Caſe, to recover as much as he may be damnified , Becaule he 3 Cr. 461. 
is ſubject to an Action ot Maſte; and therefo2e it is reaſon, that he 
ſhould have his remedy by an Action * the Caſe; n 

a 2 rule 
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880 ſtir, 8c. Thirdly,Becauſe it is declared that he demiſed mefſusge 


rule was given, Thar Judgment ſhould be entred foz the Plain 


with a Garden, in the Pariſh of Saint M 


Bachelour vc Gage, Exeetitor of Gage. f 


Ovenant. {Whereas by Judenture bearing date 8c, betwirt 
__ tbePlaintiff and the Teſtatoz of the Defenvant, Teſtatum ex. 
iſtit, That the Plaintif demifed tuch a Weffuage oz Te 
artins in the Fields, a, 
joyning to the Plaintiffs Youſe to the Teffatoz, foz term of 21. 
years. And the Teſfatoz, by the ſame Andenture, covenanted in 
Himſelf, his Executozs and Migns, That he would not erect ay 
building in the ſaid Garden to the pzejudice of che Plaintiffs light, 
The Plaintiff alledges in facto, That ſuch an Aﬀignee of the Te 
ato2s, againft that Covenant. had erected an Youſe in the ſaid Gar, 
den, to the pꝛejudice of the Plaintiffs lights, in his Youſe adjoyning, 
fo2 which, &. The Defendant pleads, That the ſaid Leſte a 
figned over his term to one J. S. who entred and paid his rent tothe 
Plaintiff, and the Plaintiff accepted him fox his Tenant, An 
therefoze demanded. Judgment ſi actio, whereupon it was dem 
red. And now this term twas argued by Wild fox the Defendait, 
and by Crawley Serjeant foz the Plaintiff. And fo2 the Oele, 
dant: Firſt, That this Covenant lies not againſt the Execum 
of the Leſlie, Fo2 he having aſſigned over his term, and the Lei 
having accepted the rent of the Aſſignee, The privity of contraQig 
determined, eſpecially it being a contract which concerns an ag to 
be executed upon the Land, and therefoze runs with the Land, 
and he cannot have an Action againſt the Leſſee himſelf oz his En 
cutoxs. And as an Action of Debt lies not againſt the firſt aſfigny, 
fo covenant lies not: But all the Court conceived, That inſomuq 
as it is anerp2eſs Covenant, that he ſhall not build, it ſhall bind 
him and his Erecutozs; and no aſſignment no2 acceptance of the 
rent by the hands of the allignte, ſhall take from him the advantage 
of ſuing him oz his Executozs upon an expꝛeſs Covenant, No 
more than if a Lefſee had obliged himtelk in an obligation to pay 
his rent, his aſſignment over of his term and the acceptance 
of the rent by the Leſſoz, of the Afignie, ſhall not take from him 
the advantage of the obligation. Se fo2 this, the caſe of Breit a 


gainſt Cumberland. Secondly, Jt was moved, that this veclatt- 


tion was not good, becauſe it is by ſuch an Indenture, Teſtacum ex 
iſtit, and he doth not ſay expꝛeſly, that dimiſit & convenit. And con- 
pated it ts the caſe of Browning and Beſton, Plowd. 141. CIhere it is 
Continetur in tali Indenturs,&c. Et 2 Ed. 4. 21. But all the Coutt 
conceived, It ts good enough: and the uſual courſe in this Court is to 
declare in this manner, that by ſuch an Indenture Teſtatum eri 
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vm five tenementum, which is uncertain, ſed non allocatur:Foz true 
it is, that ſo it ought not to be in an Ejectione firme, 02 an Endict- ac 631,635: 
ment upon the Statute of 8 Hen. 6. wherein he is to have poſſeſſiun: 


But here it is only a recital of the woꝛds of the Leaſe, and to hae 
damages only ; TWhereupon it was avjuvged foz the Plaintiff, 


Bethyll verſus Parry. 


Rror of a Judgment in Carnarven. The Erro! aſſigned was, 9. 


pecaule that in 22 Jac, a Venire Facias was returned in this 
manner, Per Thomam Ravenſcroft Vicecomitem. Iſtud breve cum 
panello annexo mihi deliberat' fuit, per Thomam Hanmer Militem, 
nuper Vicecomlir' in exitu ab officio ſuo. Er fic indorſatur, Thomas 
Hanmer Miles, nuper Vicecomes, which is not good; Fo? it appears 
that it was returned by one who had no Authozity, foz in ſaying nu- 
per Vicecomes, excludes him, that he was not Sheriff when he made 
the Return: And then it is without Authozity , and as no Return, 


02 as if it had bien returned with a blank ; koz then it ſhould 


be il] by the Statute of. York, 12 Ed.z.cap.s. befoze the Statute 
of 21 Jac. which aids ſuch returns after Uerdict , Vide Co. lib. 5. 


lol. 41. The caſe betwixt Rowland and James, where ; bp reaſon , cc, 85; 


of a blank returned, The trial was held ill, but Hide, Jones, and my 


ſelf held, That it was good enough; Fo2 it appears by the Recozd, 


Chat he was Sheriff nert beloze Thomas Ravenſcroft; 


Fo2 


the Plaintiff, at the Aſſiſes in July -befoze, put in bis challenge, 


That Thomas Hanmer, then Sheriff. was Couſin to him, and 
ſhewed how; and therefo2e pꝛayed a Venire Facias ts the Cozoners, 
and the Defendant denied the Couſinage: wherefoze the Venire fa- 
cias was awarded to the Sheriff. And then when, in exitu officij ſui, 


he delivered that TUrit, returned Thomas Hanmer Miles, It is 


ſuffi⸗ 


tient to ſatisſie the Statute ; Foꝛ he needed not alledge his name 
of Office ; Foz at the Common Law, it was good without — 
who 

returns, ſhall add his name to the. Return, which is ſuffictent , if 10.53. 
it be his Chu ſtian and Sirname, and his name of Office is not 
requiſite, as Plow. fol. 63. Dive and Manninghams Caſe. Then be⸗ 
ing returned by him, and his name to it, The addition of nuper Vi- 
cecomes (fo? it ſhall not be intended, That he returned it when he 
was not Sheriff, but that he returned it when he was Sheriff ) 
and made that Addition when he delivered it to the new Sheriff ) 
ſhall not make the return void: And divers pzeſſvents were ſhewn, 


ing his name thereto.» Now the Statute appoints, That he 


where they were returned in the ſame manner. All which ſhould 


be reverſed if there ſhould be a reverſal hereof, and when by aum 
way 02 conſtruction the Court map intend it to be good, They fo 
thall intend it. And, as it was agreed, That this woꝛd nuper Vice- 


comes doth neceſſarily imply, that he was not then Sheriff, a 


t the 
time 


Poſt. fol. 5750. 


— — 


Termino Paſchæ, anno ſexto 


2 Cr. 103. 


11. 


19. 


Ante 34. 


demiſeth it accordingly, and dies: His Wife brings Dower, Whes 


ttme vt the delivery of the Writ to the new Sheriff; Do it is ta be 
conſtrued, That by the woꝛd nuper Vicecomes he was Sheriff at 


the time of the Panel made. And ik he had returned it without 
thoſe woꝛds, nuper Vicecomes, it had bien clearly good, then the 
addition thereof ſhall not make it ill. But Juſtice Whitlock 
ſemed to doubt thereof, wherefoze the Court would further ay; 
viſe, | | 


Shepheards Caſe. 


| cauſe it was the Freehold of J. S. and he entred by his com- 
mand. The Plaintiff entitles himlelf, becauſe the place where, is 
cuſtomary Land, parcel of ſuch a Yanoz, whereof J. S. is ſeizen 
int, ac. and vemiſable by Copy at will in Fee; And that J. N. 
was thereof ſeized in Fee by Copy, at the will of the Loꝛd of the 
Manoz, accozding to the cuitome; dc. and died ſeized ; ſo az 
it deſcended to two Daughters, as Heirs of the ſatd J. N. And that 
at ſuch a Court, Dominus conceſſit eis, extra manus ſuas, Sc, Haben. 
dum et tenendum tenementa prædicta, to the ſaid daughters and 
their heirs, whereby they were ſeized in Fe. and demiled to the 
Plaint iff fo yearg. And Iſſue being joyned upon a collateral mat, 
ter, and the Uerdict given foꝛ the Plaintiff, it was moved in arcef 
of Judgment, that the Plaint ift had not made a good Title; fo2 none 
may intitle himſelf to any Coy hold, But he ought to ſhew a grant 
thereof: And therefoze he ſhewing ſuch a one was ſeized in Fir, with⸗ 
out ſheiving the Gzant thereof, twas not good. And of that optni- 
on was all the Court, that it was no good manner of pleading: But 
Hide, Jones, and Whitlock conceived, Jt was but a default in the 
foꝛm; and the Iſſue being taken upon a collateral matter, and found 

fo2 the Plaintiff, it is helped by the Statute of Jcotayls; where 

upon it was adjudged fo2 the Plaintiff, | 


— of his Cloſe breaking, The Defendant juſtifies,be, 


Naſh verſus Preſton. 


Bill in Chancery was referred to Juſtice Jones and my ſe!f, to 
A conſider, Whether one ſhould be relicved againſt Dower, de. 
manded, Sc. where the caſe appeared to be, That J. . ſeized in Fee 
by Indenture inrolled,bargains and ſells to the Husband for one hun- 
dred and twenty pounds, in conſideration, That he ſhall redemiſe it 
to him and his Wife for rheir lives, rendring a Pepper Corn; And 
with a condition, That if he paid the hundred and twenty pounds at 
the end of twenty years, the bargain and fail ſhall be void. He re- 


ther 


n „ 1 0 


— 
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ther the Plaintiff ſhall be relieved againſt this title of Dower, wha 


the queſtion ? And, although we conceived it to be againſt equity 
and the agreement of the Husband at the time of the purchaſe, Thar 
ſhe ſhould have it againſt the Leſſees : For it was intended, they 


ſhould have it redemiſed immediately unto them, as ſoon as they. 


parted with it; and it is but in nature of a Mortgage, And upon a 501.474. 


Mortgage if Land be redeemed, the Wife of the Mortgagee ſhall not 


have Dower, And if a Husband takes a Fine ſur cogniſance de droit co. Litt. 3 l. b. 


come ceo, and renders arrear; Although it was once the Husbands, 2 Cr. 613. 


yet his Wife ſhall not have Dower: Foritis in him and out of him 
quaſi uno flatu, and by one and the ſame Act. Yet in this caſe we 
conceived, That by the Law ſhe is to have Dower : For, by the bar- 
gain and ſale, the Land is veſted in the Husband, and thereby his 
Wife intitled to have Dower. And when he redemiſes it upon the 
former agreement, yet the Leſſees are to receive it ſubjeR to this ti- 
tle of Dower ; And it was his folly, that he did not conjoin another 
with the Bargainee, as it is the ancient courſe in Mortgages. And 
when ſhe is Dowable by Ad or Rule in Law, a Court of Equity ſhall 
not barr her to claim her Dower ; For it is againſt the Rule of Law, 
Where no Fraud or Covin , a Court of Equity will not relieve. And 
upon conference with other the Juſtices ar Jerjeants Inn, upon this 
queſtion, who were of tho ſame judgment, we certified our opinion 
tothe Court of Chancery, That the Wife of the Bargainee was to 
2 — And that a Court of Equity oughi not to preclude her 
eof. 


Termino 


—_— 


— 


Err 27111 


Termino Trinitat is, anno ſexto Caroli Regis, 
in Banco Reg1s. 


Taylor verſas Starkey, Hill. 5 Car. rot. 385. 


8 1. Rror of a Judgment in the Common Bench, in an Action 
Hutt. 104. upon the Caſe foz woꝛds. TUhereas the Plaintiff was, and 
Het-139,043. | is an Attozney of the Common Bench: That the Defendant, 

the firſt of June, quarto Caroli, ſpake of the foꝛeſaid Plaintiff 
theſe woꝛds, He is a common Barretor, a Judas, a Promoter; nd 
primo Julij quarto Caroli, ſpake theſe woꝛds of the Plaintiff, He 
is a common Barretor, a Cheater, and I will make him to be barred 
of his Practice. The Defendant pleaded Non culp. and found 
Ante 40, —Againf{ him foz the firſt wozds, and damages ta fifty pounds: 
Mo.61. And Non culp fo the wozds ſuppoſed to be ſpoken primo Ju 
| quarto Caroli : And Judgment being giventfo2 the Plaintiff, as ty 
the firſt woꝛds, and the fifty pounds damages; and fo2 the Deen 
dant, fo2 the ſecond woꝛds, it was aſſigned fo2 Erro2 by Taylor 
of Lincolns Inn, That an Action lies not. Foz if it were ſpoken 
3 cr. 171. Df a common perſon who was not an Officer, That he is a common 
Barreter, an Action lies not, and ſo adjudged in this Court decimo 
nono Jacobi, And here, although he be an Attozney who bytngs 
this Action, yet not appearing there was any ſuch ſpiech of him as 
Attozney, oz to ſcandaliʒe him in his place, the woꝛds are ſpoken of 
him as of a common perſon; Fo2 the laſt wozds which concern his 
Poſt. 40, 30. Pactice, the Defendant is found Non culp. But all the Court 
Hob.117- donteived the Action well lies; fo2 it is a great ſlander to an Atto; 
ney to be called and accounted a common Barretoz, who is a main 
tainer of Bꝛabbles and Quarrels, and a Quarreller and Fighter; 
Hob.14% And words are to be conſtrued ſecundum conditionem perſonarun 
— whom they are ſpoken ; Whereupon the Judgment was affirm 

ed. | | 


Johns and Robinſon verſus Dodſworth. 


25 Ow of a Judgment in an Appeal of Maihem in Durham: The 
7, Erro? aſſigned, Becauſe the Plaintiff declaring there, in an 

* Appeal againſt them, That they, with a third, made the Maiben: 
They pleaded ſeveral Pleas , whereupon ſeveral Jfſues wer 
1 joyned, and Uerdict fo2 the Plaintiff, and againſt Johns upon the 
Trial fifty pounds damages were found, and againſt Robinſon 
1 one hundzed pounds damages; And the Plaintiff pꝛaped — 
| men 
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ment againſt both, taꝛ the one hundzed pounds damages and coſts, 

and had it; And nom Erro2 is bzought and Aſſigned, Becauſe 

the Plaintiff hath Judgment foz the one hundzed pounds dama⸗ 

ges, and doth not releaſe the damages fo2 the fifty pounds. But Ante s5-Pod. 
the Court conceived it to be no Erro2 ; Foz the Judgment being ca . 
fo2 the one hundꝛed paunds by the election of the Plaintiff, it is a 

Wayver of the other damages, and he cannot have both; therefoze 

he nievs not releafe the damages of fifty pounds; TUhereupon the 

Judgment was affirmed, | 


Simonds verſus Mewdeſworth, Hill. 3. Car. rot. 378. 


ID: Upon an Obligation quinto Octobris decimo ſeptimo ;. 
LF Jacobi, ofthzee hundzed pounds condftioned , foz the pay- Ro. 471. 
mont of two hundꝛed and ninety pounds in Apzil following: The 
Ockenvant pleaded, That in December, decimo ſeptimo Jacobi, 
by Indenture, it was agreed betwirt the Plaintiff, and divers 
other Credito2s of the Defendants (to whom the Oefenvant was 
_ {\ndebted-in.vivers and ſeveral ſums of money particularly men- 
tioned ) That the Defendant by Jndenture of bargain and ſale , 
Hould afſure divers Lands in the County of Lincoln, to nine of the 


| Credito2s,to be fold by them, and the money to be pald amongſt the 


Credito2s, and aſſigned to them a Leaſe fo2 years of the cuſtoms 

of Wines, and certain other ſums of money, which the ſald Cre- 

ditozs by the ſaid Indenture accepted, and alledges in facto, That 

he by Indenture, bargained and fold the lain Land to the ſatd nine 

perſons. made a Letter of Attozny to receive the ſums of money ; 
Andthereupon the Plaintiff demurrs, Becauſe that the Jndenture 

founds in nature of a Covenant; any if ſo, it ſhall not be in ſatiſ⸗ ante fol.. 
faction, being in it ſelk no ſatisfaction, noꝛ pleadable in ſatisfaction : s. 
n that Debt: Alſo admitting it had been a good ſatisfaction, it per⸗ 

fomned, yet part thereot not being perloꝛmed, it is clearly no barr to 


this Action; Mhereupon it was adjudged fo2 the Plaintiff; Fo2 


agreement without ſatisfaQion is to no purpoſe. 


Sands verſus Trevilian, Mich. 4, Car. rot, 196, I 


33 of a Judgment in C. B. where , Trevilian being Attoziy, 4. 
bzought an Attachment of priviledge agatng Sands, and de- Ante ro. 
manded againſt him debt of ten pounds, and declares, That he be⸗ 94 
ing an Attozny there, the ſaid Sands retained him to pꝛoſecute a 

Dult in the Common⸗Bench betwixt one Symms and Worlich, 

and deſired the Plaintiff to be Attoꝛny fo2 Worlich , and Pꝛomiſed 
topayhimallhisfes, and all that he ſhould lay out to Counſel 

and Officers of the Court in that Suit, and ſhews, That he laid 

out ſueh fums, which amount to the money demanded; where- 

upon he bzought, this Action. The Delendant there pleaded Nil 

debet, and found againſt him, and Aude t {03 the * g 


Termino Trinitatis, anno ſexto 


2 Cr. 321. 


2. Cr. 5 20, 
521. 


3 Cr. 425. 
Moor. 366. 


Ant. 159. 


5. 
Pl. C. 305. A. 


2 Cr. 521. 


Ante 107, 


retatned, may well have debt fo2 his fies againſt him, fo2 whom he 
any. Nager of Law, but againſt the Defendant, who is a Strap 


And now Erroꝛ aſſigned, That in this Cale debt lies not againg M 
him who ſo intreated him to be Attozney; foꝛ there is no contract ve, 
twin them, no2 hath he any quid pro quo; But he ought to hape 
had an Aſſumpſit ( becauſe he did it at his requeſt) if he fo whom 
he is retained, doth not pay him his fees: And thereto agrid ali 
the Court; but if he ſhoutd have debt they doubted: But Rolls foz the 
Delendant. in the TUrit of Erroꝛ.ſhewed. that he well might bung 
an Action of Debt, becaulſe he retained him, which is a conſideratign 
in it ſelf; And he relyed upon 37. Hen. 6. 10. It one intreat a Car- 
penter to make ſuch a thing fo2 another, oꝛ to ſerve another foz ſuch 
a time, and pꝛomiſeth him ten pounds, debt lies: So 17. Ed. 4. f. 
It one pꝛomiſe one hundꝛed pounds if he will marry his Daughter, 
he marries at his requeſt , &c. And he ſhewed a pꝛelident, 16 Jae. 
rot, 416, betwirt Bradford and Woodhouſe, wherein it was adjudgey 
and affirmed in a TUrit of Erro2, That debt lies; and he ſaid there 
was a difference where one is retained generally fo2 another with 
ſuch a pꝛomiſe to pay his fees , and as much as he ſhould expend in 
the Sult, there vebt lies: But if J retain one to be Attozny fo 
another, and pꝛomiſe if the other voth not pay, That J will pay, 
there if the party,foz whom the Retainer ts, doth not pay,an Agioz 
of the Caſe lies agatnſt me upon my pꝛomiſe, and not an Action of 
Debt; but here an Action of Debt lies.” But all the Court cope 
ceived, That no Action of Debt lies here, but an Action upon the 
Caſe only: Fo2 the Retainer being fo2 another man, and he being 
Attozny fo2 another man, who agreed to that Retainer, chere is no 
cauſe of debt betwirt him who retained and the Attozny , and ng 
contract no2 conſideration to ground this Action; and he who ig 


KEE. . es as An ani ans a a= cp OcO&nn. tw» Gm. cal 


was retained, he having agreed thereto , wherein there cannot be 


ger to the Suit, and at whoſe requeſt he took upon him to be Attop 
ny, Debt lies not, as 27 Hen. 8. 24, and in the Caſe Hill. 38. Elia 
Rolls verſus Germyn 'twas reſolved ; whereupon it was adjudged, 
That the firſt Judgment ſhould be reverſed. . . . 94666 · 6. eue, 
And Richardson, chief Juſtice of the Common-Bench,and Hutton 
and Harvie Juſtites ofthe Common-Bench, being moved herein, 
ſaid, that this point was never moved befoze them ; And they 
were ofthe ſame opinion, That Debt lies not, but only an Action 
upon the Caſe. Ante pag. 170, | 


Poynter verſus Poynter, 


— — Whereas the Platntiff and Defendant having 
communication, That the Plaintiff ſhould elpouſe the 
Daughter of the Defendant; the Dekendant pꝛomiſed, if the Plain 
tiff ad inſtantiam Defendentis would marty the Defendants 
Daughter, he would pay unto him twenty pounds, and give unto 
him twenty French pieces towards their edding D — 
| alledge 
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ledges in facto, That he married the Defendants Daughter, and 
ad required him to pay the ſaid twenty pounds, and that he had 
And that the twenty French pieces amounted to ſix 
pounds Engliſh money, and the Dekendant bad not paid t hen. 
Avon non Aſſumpſit pleaded, and found foz the Plaintiff, it was 
moved by Berkley Serjeant in arreſt of Judgment, That the De⸗ 
claration is not good; fo2 the pꝛomiſe is but conditional, it he ad 


inltantiam of the Defendant, married his Daughter, Cc. and he 


glledges , that he married the Dekendants Daughter, but he doth 
not ſay ad inſtantiam Defendentis: So it being a Condition p2e- 
cedent, if he hath not av:rred perfozmance thereof, there is no cauſe 
But all the Court conceived, upon this agreement, to 
marry the Daughter ad inſtantiam Defendentis, and he marrying , 
her, it ſhall be intended to be ad inſtantiam Defendentis, without 
aberring , that he after, at the inſtance of the Defendant, married 
ſecond Exception was, Becauſe the pꝛomiſe is, To give 
unto him twenty French pieces, that is not twenty FrenchCrowns, 
{62 there may be other pteces,ſed non allocatur;Fo2 F2enchCrowns 
gre the common Coyn of France, and here known, And it ſhall be 
intended accozding to our uſual ſpeech ; (Uhereupon it was ad⸗ 
judged fo2 the Plafntiff, 


Harlow verſus Wright. 


Ebt. Upon an Obligation conditioned, That if the Oblt- 
gie his Erecutozs and Aſſigns, from the time of the Oblt- 
gation, may enjoy ſuch Land by virtue of ſuch a Leaſe made 
unto him by the Obligoz, That then, dec. The Defendant pleads , 
t poſt Obligationem, untill the day of the Bill, the Plaintiff 


Cr 404. 


had enjoyed that Land, Upon this Plea the Plaintiff vemurrs. 


Chefirſf Exception was, Becauſe the Defendant doth not ſap a die 
confectionis ſcripti obligatiorii, & ſemper poſt confectionem ſcripti 
ebligatorii.; Foz it map be the Plaintiff enjoyed it poſt confectio- 
nem ſeripti obligatorii, but non ſemper poſt; ſed non allocatur;Fo2 
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2 Barr is good to a common intent, and it ſhall be taken, that he Ante 663. 
alivays- enjoyed it unle[sthe contrary be ſhewn, which muſt come 1214. 


on the Plaintiffs part, A ſecond Exception was, Becauſe the 
Defenpant did not plea, That the Plaintiff and his Alligns en- 
joyed it accozding to the woꝛds ofthe Conditton'; and it was ſaid, 
Chat the Plaintiff had in truth made an Aſſignment, ſed non al- 
Jocatur; fo? it ſhall not be intended the Plaintiff had made an Af: 
ſignment,.unleſs he himſelf ſhews it, And it ought to be ſhew 
his part; Nlhereupon rule was given, That Judgment ſhould be 
entred fo2 the Defendant. But it was moved to have the Plaintiff 
diſcontinue his Suit, fo2 otherwiſe he ſhould be barred of his debt, 
whereas he had good cauſe of Action : So the Court adjourned it 
untill the next Term, that in the interim he might diſcontinue. 


2 Cr. 35. 


Termino Trinitatis, anno ſexto 


Jones 226. 
2 Ro. 56 J. 2. 


2 Cr. 4. 
3 Cr· 77. 


Co. Lit. 39. b. 


Lib. 4 29. b. 
Lib. 12.44. a. 


9. 


Jones 226. 


der him Bayl, And it was found againſt him fo2 both Iſſites, ay 


ſand atcoping to racked rent fan a fine, upon turrender and admit 


Salmon verſus Percivall. 


Reſpaſs of battery, wounding, and imprifonment. The Dy, 
fendant quoad wounding pleads Non culp. Quoad the batte 
ry and impriſonment juſtifies, Becaule , being a Serjeant of th 
Mate in London, by cuſtom there upon a Ptaint of Debt entred n 
any of the Counters u galnſt any, he may arreſt him dgaintt wh 
ſuch plaint is entred, and carry hum to pꝛiion, untill he find Boy; 
And juſtifies by reaſon of a Plaint entred, &c. The Plaintitk tt, 
plies, that after the arreſt, he tendzed unto him ſufftelent Bay, 
Viz, J S. and J. D. and notwithſtanding he detained him in Palm 


&c. Et hoc, &c, The Defendant takes tue, That he did not ten 


entire damages given, and moved in arreſt of Judgment, On 
having juſtiſted the Arreſt and Impztſonment, the tender of Bayl 
not material; foꝛ he is not the party who ought to accept Bayl, be 
the Ju ge in Court: therekoze the Iſſue as to this point is fri. 
tous. And although.Germin,fo2 the Platntiff,objected,that becauſthe 
refuſed to take Bayl, he was a Treſpaſſer ab initio, As he who ch 
ters into a Tavern and takes a Cup away; O2 where Tenant at 
will pulls down the houſe ; yet all the Court concetved , that whe 
he juſtifies the Arreſt and Jinpziſonment, although he might have 


accepted Bapl 755 they all agreed, he could not) and refyſen, 
t 


that doth not male the Atreſt and Impzitonment toztious,: to haig 
Treſpals ; But he might upon the matter have hav an Agin 
uUp0i} the cale foz detaining bim in — , after Bapl tend, 
then when damages are given as well foz the Battery and Jn 
pziſonment, as fo2 the Mounding, the Plaintiff ought not to cao 


ver; whereupon it was adjudged ko the Defenvant, 
Dow and others verſ#s Golding, Hill, 5, Car. rot. 125. 15 


-Reſpabs fur Demurrer The queſtion was whether the L 
of aMaiino! may aſleſs two'years and half value ofCopyhob 


tance, foz non payment enter f futetti alt the Coutt cen 

cetved, that one year and ahalf of rent impꝛoved, is High enough; 

did the Defendant alſefſitig two years und a halk, tt is unrealem 

ble; and thetefoze the Plalntift might well rekule the payment 

thereof, and conſequently the entty of the Dekendant foz a fozfeiture 

not juſtifiable; whereupon it was adjuvged foxthe Plaintitf. 

n | Hueglis'Caſe, 

2 being taken upon an Excommunicato Capiendo, Be- 
tauſe he was tonvemned in the Court of the Uice/Chancello! 

of Oxford in coſts, and had not paid them; the TUrit ol Excommu- 

os nicato 
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ono Jacobi and omitting 


Was the quoſtionãAd it was argued ſeveral days, Dl r. By HedleySer- 
Jeant agsinſt thepatent eim Affe 740-8 by Noy for the Pate 
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nicato.Capiendo being awarded uppn a Signiticavir, returneo into 


Chancery and delivered here into burt. arcoꝛding to the Statute 


was taken becauſe it is not expꝛeſſed ta be fo2 fome of the cauſes 
mentianed in the Statute of quinto Elizabethæ, aid ſo void. And it 
was demurred thereupon, And Littleton moved, that although 
the Significavit doth not mention any ok the cauſes in the Statute, 
but is foꝛ other cauſes ( viz. faꝛ Coſts) yet the Excommunttcation 
is good, . But if any Capias with Pzoclamations and penalties 


of quinto Elizabethæ cap. 43. he being. ee n r de ee ren 
,a 


therein be awarded, theſe penalties and oxffiturts be vold, tinleſs 


the Signifcavit expꝛeſs it to be faz one ofthe cauſes mentioned in 
ite lam Statute. But the Excommyunic; fon it ſeit is good enaugh. 
Aud ſo, tertio Caroli, it was r rlvehin ts Court upon long delu⸗ 
berabiog and debate, in the Caſe of one Brown, Although ſome 


while befoze,upou ſudnain motion anp not well ohler ving the wows 


_ ofthe Statute, ſome had Wen e 0 of ſuch Excommunicato 


Capjcada : Aud Jones and Hide Maid, they well remembꝛed Browns 
Eaſe to be fo reſalven. But nans | 9 | te ofthe part of Hughs, 
they gave further day ta bs apviſey theregk. 


Lord Brook verſus Lord Goring, 


* 
* 
1 


5 } 


aſſembled for their 7 in the Caſe betwixt the Lord 


„ 


1 Pon theLordKeepers requeſt, All the Juſtices and Barons were 
Brooks and the Lord Goring, which was thus. Queen Eli anno de- 
timo nono Regui, granted to FHH rei Eſq the Office of the Clerk 
of the Councel of the Marches of Wales for his life; & by anotherPa- 


dent, auno viceſimo quinio Eli g. granted ynto him the office of Se- 


cretary there, for his life: And in 6e en recital of 
theſe patents, the faidKing grants the ſaid offices toSir Falk Grewill 
\then Knight, for his life: And aſter ain 990 Fac. the King reciting 
the ſaid Mate of primo Jacobi, grants thoſe offices to Adam News- 
40 for his life, when, after the death,ſurrender,or forfeiture of the 
faid-Sir Full G revill, they ſhould he ome void, And after, in deci» 
mo guarto Facobi,by another Patent, reciting the Patents of primo 
the Grants in decimo nono & viceſimo 
faid offices to John 


into Elixabethæ, the ſaid King granted the 


-Venor and Fobn Mallet: Halend us for their lives cum poiF mortem 
che fallt Greuilor Aan Nex 7 end | | 
other determination, vekatioguocypgue modo, tlic faid offices ſhould 
be void,gr ſhould come cn the Kings 4nd to Aiſpoſe, with a N 
fame, a male-nominando, or a male-recitando prædicta afficia; Et 


1, ſurrender, forfeiture, or 


& 3 


and to diſpoſe, with a Now 06- 


non obſiante male recitando, male nay 1ando,ver non recitando,alis 
quod donum vel .conceſſionem preantea fatfum de" officiis prædictis. 
And whether the patent 6f- decimo quarto Fac. be good, or not, 


pt. 
And 


5 Cr, 144. 


Infra. fol. 199. 


Benl. 100. 
Lat. 74. 


10. 
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Termino Trinitatis, anno ſexto 


3 Cr. 231. 


Poſt. 2 539. 


Moor. 449. 


Cò. 4˙35· b. 


Hob. 229. 


In. 
Jones 227. 
2 No. 178. 


Co 5 . 93 · b. 


And at another day by Banks againſt the Patent, and by Finch Ser. 
jeant for the Patent. And it was agreed by all the Juſtices and Ba- 
rons, That the Patent of primo Jac. was meerly void; For firſt it 
was agreed by the Counſel of each ſide, That the Patents of decimo 
nono 8 dice ſimo quinto Eli gabethæ were good and nothing obje. 
cted againſt them. Then Sir Full Greviil, being the Patentee, and 
alive, and he accepting a new Patent in primo Facubi, without reci. 
ting the former. Patents, and not any Non obſtantes therein, it is 
clearly void; as it was agreed in Harris and Wings Caſe, That if 
Lefſee for years ef the Queen take a newLeale for years of the ſame 
thing, without recital of the former Leaſe, it is mecrly a void Leaſe, 
and no ſurrender of the former Leaſe; And it is ſtronger in this Caſe; 
For the grant of an office cannot be ſurrendred by the taking of a ſe. 
cond Grant; for there is not any revocation thereef. Secondly, It was 
agreed by all the Juſtices and Barons, That the Patent of aono Jar. 
reciting the Patent of primo Jac, as a good Grant, which is void, and 
no. Mon obſtaute therein, this Grant is meerly void. Thirdly, The prin- 
cipal queſtion was, Whether the clauſes of non obſtante in the Patent 
of decimo quarto Jac. makes it good ( For other wiſe without a Mon oh. 
ſtante, it was agreed by them all, That it was void) becauſe it recites 
the two Patents which are void, & omits the recital of the two P4- 
tents which are good: And makes the Habemum after the death ot 
determination of the ſaid Patentees, which are void; So the King is 
deceived in his Grant, and miſ- informed. And whether the Non ob 
obſtante doth help it, was the principal queſtion? And as to that point 
Hide chieſ- Juſtice held clearly, That the Non obſtaute helps it and 
makes it a good Patent, becauſe the King relinquiſheth the advan 
tage of nou recital 69 Yale FCITAfAG intends to grant it by what- 
ſoever means the ſame ſhall become void: And Jones ſeemed to iff | 
doubt thereof, and would not deliver any opinion herein: But Rich. 
ardſon,chief Juſtices of the Common - Bench Hutton, Harvey, and j 
Damport, Juſtice of the Common-Bench.Denham , Trevor, and Ml 


Vernon, Barons of the Exchequer,Whitlock and y ſelf, Juſtices of 


coc 
| — miſrecitals or falfe recitals, but rather falſe informations 


* 


the Kings Bench, conceived, That this Patent of decimo quarto J& 
is meerly void, by reaſon of thoſe miſrecitals; which are not 


or ſuggeſtions, whereby the King was deceived.For by intendmen, 
The King conceived thoſe Grants were good, which are void, Aud 
granted thoſe Offices after the determination of the ſaid Grants, 
vel alto quocunque modo, Wc. So the King is deceived, and the No 
obſtante ſhall not aid ſuch ſalſe informations and falſe ſuggeſtions. 
6. fol. 5 5. SeigntorChandoys caſe,z. Eliz.Dyer 197. Blagues caſe, 
But there was not any Certificate made of theſe Judges opinions, 
becauſe the parties compounded. = 1 


The King and Codrington verſus Rodman 


"Xeommunicato Capiendo, upon a ſentence in:theDelegates, for 
| Beers in caſtigatione Morum. The Sentence being before, 2 
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ſimo primo Jacobi, Divers Capias, with Pꝛoclamations and penal⸗ 
ties, ifſued, acco2ding to the Statute ofquinto Elzabethæ. And 
the Defendant, being now taken, pleaded, quoad all the penalties 


 andfoxfeitures, that it is not fo2 any of the cauſes within the Sta- 


tute; therefo2e quoad them he ought to be viſcharged :. And fo it e 197. 
was held by all the Court. Quoad the Excommunicato Capiendo 

he pleaded , that the ſaid offence and contempt, ko; which the Ex- 
communication was awarded, was befoze 21. Jac. and pleads the 

general Pardon of viceſimo primo Jacobi in diſcharge thereof: And 

kt was thereupon demurred. And now Germin foz the Plaintiff 

moved, that this Excommunication, being fo2 coſts taxed fo2 the 

party, the party having intereſt in the coſts, being tared befoze the 

Parvon, the general Pardon ſhall not take away thecoſts (which Ante 9. ). 
was agreed by the Court :) Foz a pꝛivate perſon being intereſſed in Co. 5.51 b. 
them, the Pardon ſhall not take them away. Then Germyn mo- 59. 
ved, that as the Coſts were not taken awap, ſo no moze is the Ex⸗ 
communication, which is the means to enfozce them to be paid; 

and it is as an Execution at the Common-Law , and ſhall not be 
diſcharged. But Grimſton fo2 the Deſendant moved, that this 
Etcommunication befoze the Pardon, is but fo2.a contempt to the 

Court, And all contempts are diſcharged as contempts in Chan⸗ 
cery,Star-Chamber,and other Courts are diſcharged, by the ge- 

neral Pardon, not being excepted therein, Co, lib. 8. fol. 69. Trol- 

lops Caſe, And all the Court ( abſente Hide, chiet᷑ Juſtice) concei⸗ 2 cr.212. 
ved, That this Excommunication is diſcharged by the Pardon ; 2 159. 
and all contempts befoze the Pardon are diſcharged, and all the 
Sentences fo2 the crime, except only the Coſts, fo2 the payment of 

which, he ought to have new P2oceſs, But the Court would ad- 

viſe thereof afterwards, viz. Paſc. 7. Car, being moved again, and Jones 22), 
apeſivent ſhewn in Court, Mich. 2. Car, rot, 64. where it was ad- 


judged to be viſcharged : Jt was ſo adjudged here likewiſe. 


Smart verſus Doctor Eaſdale. 


'A Ction for words. Thou waſt perjured, and haſt much to an- 12. 
ſwer for it before God. Exception after verdict in arreſt of 

Judgment, Foz that it is not, That he ſpake it in auditu compluri- 

morum, 02 of any one accozding to the uſual fozm. Secondly, That 

the wozvs Thou waſt perjured, is in the time paſt, and is extenuated 

by the ſubſequent wows; quaſi — not anſwerable be⸗ 

foe men, pet befoze God; ſed non allocatur: Fo2 it is not material 


how long ſince it was ſpoken, foz the fault remains, And it being org,. 
found by verdict that he-ſpake them, it is not material although he 
wn Jeu — * auditu plurimorum; CUhereupon it wag adjudged fo 

alntitk. | 


Termino 


Dier 228. b. 
2 Cr. 17. 


Ant. 14102. 


2. 


Jones being at his houſe in 


— 
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Termino Michaelis, anno ſexto Caroli Regis, 


in Banco Regis. 


& Tres Michael. of this Term were adjourned by a Writ of ad- 
journment directed to the Juſtices of every Court. And whereas it 
was my turn, being the ps 1 Judge, to the keep theEſſoynes, Juſtice 

o/born for other buſineſs, went the firft 
day of Octa. Michaelis to Weſt. & before him the Writ was read ui 
Adjournment of all the ſaid returns, & he adjourned the Term, fo 
the Kings Bench, And juſtice Pamportypuaſry Judge of theComman 
Bench, adjourned the Term in the Common Bench; And Baron Ver. 
von in the Exchequer. Andthe day of Eſſoyns of Menſe Mich. being 
27. of October, I kept the Eſſoyns for the Kings Bench; and Juſtia 
Damport for the Common Bench; and Baron Sot herton for the Ex. 
che quer, and did no more the ſame day: And none of the Juſtices d 
the KingsBench or Common Bench ſate, nor theLord Keeper in the 
Chancery, untill quarto die poſt, which was die Sabat.zo.Otffob.And 
becauſe the Major of London was to be ſworn in the Exchequer by 
Ancient uſage Crafino poſt feſtum ſaniForum Simonis & Jude, the 
LordTreafurer& Barons of the Exchequer fate in the. Exchequer 
29 O06. and there the Major was ſworn;but no great feaſt for the 
Major according to the ancient uſage, was kept, the Plague being 
in London, and great ſcarcity of Corn that year; . for which cauls 
by Proclamation , the feaſts of the Companies in London were 
prohibited. | 


Hulm verſus Heylock,ante pag: 129 | 


Jectione firmæ, upon a Leaſe made by _ ok land in 
Old- ſtreet. Upon evidence at the Barr the Cale was, Jol 
Metcalf ſeized of the land in queſtion, devileth it to Joho Gallant 
Infant, of the age of thzee years, in Fee, by the name of his Tem 
metit called the White-Swan, and dyes. — Metcalf, the in 
and heir of John Metcalf, enters and levies a Fine thereof in decimo 
ſexto Jacobi, with Pꝛoclamations, in the life of John Gallant, wy 

within age; who after dyes, being within age, the wife of Hey 
being his (iffet and heir. The queſfion was moved by Germin, That 
this Fine, although five years palled without claim, hou not hint 
the laid Hey locks wife ( eſpecially being ſhe was a Fewe covert) 
Becauſe ſhe claimed by a deviſe ; And befoze entry the fine is l. 
vyed; ſo as her eſtate was not turned into a right, as it hath ben 
reſolved, Chat ik one enters after a Deviſe, befo2e the GE 
| ters; 


M Emor an dum, that the three laſt Returns, vi ⁊.Octa. Quind ral 
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| 7275, and dies ſeiſen, that diſcent ſhall not take away the entty: Do 


that Fine und Nonclaim thall not bar where it is not turned into a 
right. But all the Court conceived, although a viſcent in that caſs 
ſhall not bind; fo2 then they might nat maintain any Action, never 
having had any ſeiſin, and ſo they ſhould be without remedy;where 
there is only a diſcent and no binding matter of bar; yet a Fine and 
Nonclaim, which is a binding in Law; ſhall bar the Baron ( who 
ſuffered the five pears to paſs) and all claiming under him and the 
Coverture z But the Fene ſhall have new 
five years after the death of the Baren. And ſo they delivered the 
Law to be, to the Jury. Baz 


Ndictment of forcible Entry in Tpthes:Uhete the party ouſted 
pꝛays reſtitution : And whether this Endiament were main- 


Co.8. 924 b. 
Co. Lict.326.4 
Ante 157. 


Zs 


tainable, was the queſtion ?. Foz it was agried, That an Aſſiſe lyes - 


of Cythes by the Statute of tricefimo ſecundo Henrici octavi, and 
they be recoverable as a Lay Inheritance, And Calthrop mobed, 
Chat the Endictnents ſhould be allowed, as well foz Tythes as foz 
Rent: And foz Rent it appears that forcible Entry lies, by Fitzh. 
Nat. Brev. 249. b. 20 H. 6. 11. & 22 H. 6. 23. And afterward, ab- 
ſente Hide, Ilrit of Reſtitution, was granted. Y 


Levannes Caſe, 


88 Levanne, Adminiſtratoꝛ of Mary Levanne his ſiſter, was 
ſuedin the Spiritual Court in London befoze the Oxwinary, to 
make diffribution of the goods of the Inteſtate , pꝛetending all the 
debts of the Inteſtate, and all Legacies were diſcharged, and a 
great ſurpluſage remaining, which was diſpoſable at the pleaſure of 
the Oꝛdinary, and to be divided among the friends of the Inteſtate. 
And fo this cauſe Banks, the Pzinces Attozney , moved fo2 a Pro- 
hibition : Fo2 by the Statutes of triceſimo Edvardi tertij, & vice- 
ſimoprimo Henrici octavi, Adminiſtrations appointed to be com- 


Poſt.,86. 


—y 


+ 
Jones aal. 


mitted to the neareſt and faithfulleft friends: which being — | 


mitted, the Oꝛdinary hath no authoꝛity to medvle with him to 

diſtribution ; Foz he is an Erecuto2 to fue and to be ſued, and to 
diſpoſe ot the Goods of the Inteſtate, as friely as an Erecutoz 
might where there is a Teſtament. And it would be an inconve- 
nlence tocompell him to make diſkributian: Foz if afterwards os 


ther debts ſhould be diſcovered , 02 if he be ſued fo2 bꝛeach ol Cove- 


nants, the Adminiſtratoꝛ ſhould be compelled to anſwer of his own 
Goods; and therefoze it is reaſon he ſhould keep the Inteſtates 
Goods, to ſave himſelf harmleſs againſf ſuch Duits,Germin foz the 


Plaintiff in the Spiritual Court moved, That no Prohibition 


ſhould be granted; Fo2 it is reaſon, when there is ſurpluſage, (it be- 

ingaverred that all Legacies and Debts are ſatisftev,) that the 

Adminiſtratoꝛ ſhould not retain them to his own uſe , but that they 

ould be diſtributed amongſt the _” the Inteſtate A — — 
> c winar 


* 


Termino Michaelis, anno ſexto 
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2 Kol. 738. 


paoꝛtion ot G00 l. That he, at Th regueſkot the Defendaut, oſpouſ 


Ordinary will take ſecurity, that if vebts be diſcoveredatterwardy; 
- Admikiſffratoz 2-/And the Adminiſtration being cammitted, tr 


- | ;, ©, utlonkfoz vebts viſcovered, fo2 that might bowwconventent:; whers, 
pon a Prohibition was granted. Dee befozeFotherbeys, Caſe; Hil 


1 — . — ny, a In, 


there ſhall be reftitution of the Goods to the Adminiſtratoz as much 
as-will ſatigſie. But all the Court reſolved that a Prohibition mag 
well grantabe, Bocaule che abſolute intereſt in the Gaong is in ti 


Opinary hath nothing to va; Ann he cannot now, as de might at 
the Common Law, repedt the Adminiftration committed ac hig 
pleaſure ; And it chall not be left ta his diſcretion to pꝛobide reiß 


2 Car. C. B. pag. 62. 
a Pilchard verſus Kingſton. 
PE By ogy a 6 


—.— AMhereaa the Defendant baving communication 
with the Plaintiff- foz the Marriage of one Margery, affirm» 
ed chat her poztion was kv. Che Defenvant in confideratian 
thatHewouldmarry the ſaiv-Margery, and afſume that ſuch Land 
ſhomd be affuted unto her koꝛ her Jolnture, pꝛomiſed the! Plainef 
that he would pa unto him 200 l. & ſirmam taceret to him the ſath 


4 
* 
x © 4 
5 £ 6 * 
* 


the ſaid Margery, and does not ſap he had aſſured ſuch Land to he 
fo2 her Jointure ; And that the Dokendant had not paid the 1000. 
nec firmam faceret tu him the ſaid poztion of 6001, The Defendant 
pleaved non Aſſumpſit, whidh was found for the Plaintiff, Andmp 


died by Grimſton in arreſt of Judgment, Chat the Declaration was 


not good, Becauſe the Plaintitt hath not chem; that he might nat 
have the ſaid potion, oꝛchat the ſaid Margery had not ſuch a pom 
on: Foꝛ it may be the ſald Margery had ſuch a poztion in her owi 
hands, 02 in good debts; and the Defendant did not pꝛomiſe to pap, 
but to make. good the poꝛtion; which is perkozmed, if ſhe hath ſu 
a poztion : And therefoze the Plaintiff ought to ſhew what he wants 
thereof. And ſuch allegation, That he firmam faceret portionem, 
is not good. But all the Court held, That the Declaration ws 
good enough; Fo2 it purſues the wozds- of the Aſſumpſit in tit 
beach allevged ꝛ And thoſe woꝛds tant amount, that he would war 
rant, that he ſhould have ſich a poztion with his wife. And he 
pleads non Aſſumpſit: And the Jury found damages; which intends, 
That they gave damages foꝛ ſo much as was wanting. accozding t 
their Evidence; whereupon it was adjudged fo2 the Plaintiff. 


| Downs verſus Winterflood. 


| Traint. One of-the Juroꝛs was returned by the name u 

"A Alexander Preſcott, - Jn the Reſummons (which was in ua 
tureof a Diſtringas) it was Alexandrus Preſcott, and he was ſion 
by that name: And the Uerdictof the Petit Jury was affirmed by 


them. And it was moved in arreſt of Judgment, That 2 
tie 
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tried by a wꝛong perſon, and therefoze the Merdia ill, and not aided Cr. t. 
by any Statute: But the Sheriff aud the ſaid Juroz being era- * 
mined in Court, it appears, That Alexander Preſchott was his true 

name, and that he was the Juroz intended to be returned and truly 

ſwoz;m, And that there was not any knomn by the name of Alexan- 

drus Preſcott in the ſame Town; And if it ſhould be amended as 

the Milpziſion ok the Clerk, by the Statute of viceſimo primo 

Jacobi, was the queſtion? And it was clearly reſolved, That it 

is not to be aided by the Statute of viceſimo primo Jacobi; fox that 

extends only to the firnames of the Jurozs, oꝛ where their additions % 
are miſtaken, in which caſes ik by examination it may appear that 

he is the ſame perſon intended to be returned, the Statute aids 

that, but not where a Chꝛiſtian name is, gc. And fox ſtaying the 
amendment, the Counſel relied upon the Caſe in Coke lib, 5. fol. 42 

betwirt Goldwell and Parker, where Palus Cheak was returned in 

the Venire, and the Diſtringas was Paulus Cheak , which was his 

true name, pet it cannot be amended, and the Recon thereof which 

was Mich. 33. & 34. Eliz. rot. 419. was ſhewn in Court, where it 
appears, That foz this cauſe the Uerdic was quaſhed , and a 

Venire facias de novo awarded: But note, the Wilpziflon was in 

the return of the Venire facias , which was the firkt p2oceſs and res 


turn; but here in the ſecond, which ought to be guided by the fop- 
mer pꝛocels; wherefoze the Court doubted 


thereof, Et Adjur- 


. 4 Emorandiam, That the eighteenth of November 1630. in this | 
LY J} Term, Jobs Walter Knight, the chief Baron died at Serjeants 7 
Inn, being a profound learned man, and of great integrity and cou- . 101. 
rage, who being Lord Chief Baron by Patent primo Carols, quamdiu 
ſe bene geſſerit, being in the Kings diſpleaſure, and commanded, That 
he ſhould forbear the exerciſing of his Judicial place in Court, never 
exerciſed his place in Court, from the beginning of Michaelmas 
Term quinto Caroli until this day; And becauſe he had that Office 
2 iu ſe bene geſſerit, he would not leave his place, nor ſurrender 
is Patent, without a Scive facias, to ſhew what cauſe there was to 
determine his Patent, or to forfeit it; ſo that he continued chief 
Baron until the day of his death. But it appears, That the Judges 
of both Benches are made only durante bene placito Regis, ſo as 
they are determinable at the Kings pleaſure, 


Aquila Weeks Caſe. 


0 A Vii Weeks, Kieper of the Gatehouſe, was ſued in an Action 


upon the Caſe, foz ſuffertng J. S. to eſcape, who was in exe» *: 
cution upon a Judgment, Trin. 2. Car. He pleaded Non culp, in 
London, and it was found by Niſi prius; And becaufe the Recozd 
be Trio. 3, Caroli, 
- - ._. which 
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1 5 e ofthe Going the Ptatntiff was nom due 
aw.it wag ane Wort the Plaintiff, "That by 'rex- 
net this milz en ok the Niſi prius is not warranteb 


by the Roll. a nth 23 SEE or the being Noll, the Poſten thai} 
not ben borded NE Hoi 105 there is no warrant ko: this Recon 

of Niſi prius; UWiheretoze 1 it was pꝛaped, That a Diſtringas de novo 
30890 be awarded, and upon the ſhewing of two * in this 
Tante a Parten de novo was awarded. 


e See 


Musband⸗ tbh ant 
fe had thans be 1 5 arriage 1 
Marriage. the Defendant, — tow 1 Lk took the kald goods 
into his hands, and them detained, and yet detains: And Jule 


. thereupon 1 the the. Plaintif) nd moved in arreſt o 
Aan cher Og 8 0 fer death; koz he doth wt 
. [Jhew,. that n Ie 8 any-ac 02. ant fo2 by th 
Intermarri 8 are iti thi and ; nd it is nit 
ſhewn, that init ed 15 fe tot und or that op 
nion were Hidegnd.) gney, tc itlock and ny: ſelf cob 


-C8ived otherwile bieath is ull-afſignen ;* fo2 by th 
„Wegation, kh 105 100 he.ca 40 goods fito hes bands en eta 
en them, is ſyppoſens if not, a To2cible.,. tt | at leaſt a taking al 
adetaining ot them from eint b en Ice being Joynediſ 
tFoundFo2 the Net "the utt i at it was dn 
7 ſt captiome 14 800 et to 9 uche Agrerme t; and afftr 
Rice, ee oh nione upon be reading of the Books, 
the tame opinion; CUhercupon, abſente Jones, it wag adjudgen fy 
the Plaintiff, 


King verſug Vorde, Hill, 5, Cur rot. 795. 


7 55 


on a ſpecial 


1095 Jeftione fn Of. ol t Pagetts, 

Jones 4 — na ty Gar ag. Lat ie wn Co howerfol life, 
4o—$o es oy ign de twenty pounds to t} 2 5 of en 
a eee — es r Tren A 0.0 N 
.1.26£ rot 8 it bringe, 

Ind dies: Lettice Know 19 alive , ur 0b Yor 
"Eltate, lets it to the Dekelldant, and the Lo2denters;and — - 4 
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Wonen e upon this erdig, 


biſuer fo2 the Dekendant At- 


gued, Phat when a Copyholder ko life ſurrenpers tothe uſe of ang, 
cher, über adqnitted, | firſt, Copyholyer hath.quaſi a pol } | 
02 Rewainder.of an Cate, That if. he ſuryive him, to whoſe üle 


the-ſurrender is made, that he hall, have it again. Bit he 
82 thab if a Cappbalder fo2 life lurrender his Eſtate to the in⸗ 
tent, that che Loꝛd ſhauld grant it to whomſoever he pleaſed, then 
his Eſtate was dzowned, but not here; And kaꝛ that he relied upon 
the Book, 9 Eliz. Dyer 264. Bat all the Court conceived ſhe may « Rol. 504 
not haue it again, but that her dictte is meerly determined by the 
ſurrendex⸗ and that there is no difference as to that purpoſe, ta ſut- 
render al her Eſtate to the ule of one, and to wo ur: generally; 
and the Book ot 9 Elz,, Dyer 264. doth not warrant ſuch a diffe- 
rence- For if a Tenant £02 life ſurrenyex to the uſe of another, and 
the Lozd grants it, he is merly in by ke W, 410, not by the Cg- _ | 
ppholder nenen But if, a;Copyholder in fie ſucrender to ob. 425% 
the uſe of another fo? lite who is admitted, he is in quaſi by the Cg- 
ppholder, and by his death the Copyholder ſhall have it again, Hitt 
not here; whereupon it was adjudged fo2 the Platnttff, : 
Note, This Judgment was impeached by a Writ of Erroz ; 
and the matter in Law aſſigned fo2 Erroz, And by all the Juſtices 
of the Common Bench and Barons of the Exchequer , the Judg⸗ 


ment was affirmed. 
The Lord Savills Caſe. : 
JK Thomas Savill,,..7.,..-.. was ſued in the Common 
Bench in Treſpaſs of Allault, Battery, and Wounding, and * — 


found ko; the Plaintiff, and damages aſſeſſed to there thouſand 
pounds; and Judgment being there fo2 the Plaintiff, Erroz 
was bzought and aſſigned: But upon examination of the Recozd, 
there was no material Erro2; whereupon Judgment was affirmed 
by the Rule of the Court: But befoze entry of the Judgment 
Dir Thomas Savill pꝛocured a Trit out of the Chancery, directed 
to the Juſtices of the Kings Bench, & quibuſcunque intereſſed, 
wherein he ſhews to the Court, That Sir John Savill his Father 
was createn Baron fo2 his life, and after the Barony was lt- 
ited tothe laid Sir Thomas Savill, being his youngeſt Son, 
and to the Heirs Males of his body; and the TUrtt recites, That 
he is a Peer of the Parliament, and therefoze the Writ com- 
mands, that no other P2oceſs ſhall be awarded againſt him, but 
what ſhall be awarded againſt a Pezr of the Realm. Now Banks 
moved, That this TUrit ſhould be recoꝛded, and offered a Pleacom- 
riſing ſuch matter, that akter the laſt continuance , and befdye 
this Term, Sir John Savill , the Father of Sir Thomas Savill, 
was created Baron fo2 his life, and that after his death the ſald 
ir Thomas Savill , who was his younger Don, ſhould be a 
Baron; And the Plea ſhews,That Sir Thomas Savill Lozy _ 
| e 


— 


— 


Termino Michaelis, anno ſexto, &c. 


died in September laſt, which was befoze Octabis Michaelis, And 
that the ſald Sir Thomas Savill mentioned in the Patent, and the 
ſaid Sir Thomas Savill mentioned in the Recoꝛd, eſt una & eadem 
perſons, and concludes his Plea, and pzayes, That no Pzoceſsgf 
Execution might be awarded againſt him, but what ought to be @ 
gainſt a Pier of the Realm; And the TUrit was read in Court, 
being the ſame which is in the Regiſter, fol. 287. and Nat. Brey, 
247. C. which is where one is ſued in the Common Bench in a per 
ſonal Action, and Pzoceſs of Outlawzy, A wait is ſent out of the 
Chancery, reciting, _ is a Pier of the Realm, and appointy, 

that no other Pzoceſs ſhall be awarded againff him, than ſuch as 


thall be againſt a Pier; and thereupon the Court appointed the 

mit to be recozved ; but fo2 the Plea, becauſe there never was ſuc 

a pꝛeſident, and that he is not Defendant inthe Action, as it is in 

the ſaid Caſe in the Regiſter : Foꝛ he is Plaintiff in the wait of Et, 

roz, and hath no dap to pleav, The Plea was ejected , and the 

— being affirmed, they would adviſe what Execution 
d be. | 


. 
s 
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greed betwixt the ſit# parties;a Waere tc 
trig Heirs, Excentors, « 1 


to à Leaſe, and ſhall bind the Y 
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wont Of 


ranted, 
pron 


7 
83. 


the Teſtatoꝛ died; and foꝛ ninety pounds arrear foz one year after 
his death, the Executoꝛ bꝛings the Action, and declares upon all 
this matter; and thereupon the Defendant demurs, And now 


Henden Serjeant fo2 the Plaintiſt urguer, That this is mierly 


in Covenant, and ſhall not inure as a Rent by way of Reſer vat. 
on; and if it be a Covenant, it is due to the Executoꝛ; and if it be 
a Reſervation, tt follows the Reverſion, aud goes to the Heir, and 


not to the Executor; And he moved, that ſo it appears to be the 


intent ot the parties, that it ſhould be only as a Covenant; and as 

a ſum in groſs, otherwiſe the woꝛds of the Covenant were idle; c. 

And he relied upon the 10 Eliz. Dyer 272. 5. b. And the rather it 

is a Covenant; foz that ratione præmiſſorum he covetiants, which 

refers to moꝛe than the Covenant, to enjoy the Lands, tc. Bult all 

the Court conceived, that it is meerly a Rent, and enſues ehr Re⸗ | 

verſion, and ſhall goto the Heir: Foz as the wozys of the Cove- #35 

nant and Gꝛant, that he ſhall enjoy the Land fo? ſit years, amounts hot? 
| Meir; fo the wo2ds of the Covenant 2 Cr. 92» + 

and Gꝛant ok the Leſſee, that he ſhall pay nc a Rent annually, C 0e 

amounts to a Reſervation, and the rather, becauſe he covenants —_ 

and grants to pay to him and his Heirs. Vide Plowd. Browning and 

Beeſtons Caſe, 21 Hen. 7. 36. 1 Ed. 6. Leaſes; Broo. whereupon 

rule was given, That Judgment ſhould be entred fo2 the Deken⸗ 

dant, Et quod querens nihil capiat per billam, unleſs cauſe were 


ſhewn 


OG os 19 


208 


Poſt, 464+ 


Pofi.227. 


3. 
Jones agr. 


K. 531. 
Leiv. 102. 


. Cr, 736. 


'Scire facias, 4 8 — and 


being recovered, the Baron after the death of the Feme ſh 
but not in the pꝛincipal Cale. Reſiduum poſtea page 227, 458, 


ven years after the impꝛovement: 


it is ameer matter in kad, and the 


ſhewn to the contraxp, 
adjudged accozdingly, 


| Beamond verſus Lon 


: -, 


Pon vemurrer the Caſe was. Baron and Fame, the Feme by 
ing Adminiſtratrix to her fozmer PusSband,bzings Debt upon 
a Bond of two hundꝛed pounds due to the Juteſtate,and had Judg⸗ 


ment to recover the Debt, their Damages, and Coſts, after, 
wards the Feme dies, and a year and a bay being paſſed, the Bara 
bzings a Scire facias to have execution; whereupon it was demurred; 
and all the Court (beſides Hide chief Juſtice who doubted thereof) 


conceived, That this Scire facias lies not faz the Baron, becauſe be; 
ing Sens 7 


demanded by the Feme as Avminiſtratrir, it is in aue 


droit ; and although they recover, yet ſhe dying befoze Execution 
The 922 remains to him who takes new adminiſtration as in right 
pet he 


Inteſtate; and alt 


the Baros is party to the Judgment, 
hath no | 


pere have he Ser en 
Mule it is a vain Bult: But if Barer and Feme king an Actions 


Debt fo2 Debt due to the Feme, andrecover, the Feme dies, the Bu 


ros may bzing a Sare facias to execute this Judgment; fo the Ds 
ve 


* _ Stroud verſus Hoskins, 


9 — Upon the Stat ute of ſecundo Edvardi ſexti,Þt- 
cauſe he ſues fo2 tythes of heath and barren ground within { 
t: The Defendant pleads the 
Statuteof quinquageſimo Edvardi tertij, capite quarto, and that it 
another time a Prohibition was granted, and conſultation thereup 
on,therefoze he ſhall not now have another Prohibition. Jt was ſhewn 
that the conſultation was not upon the ſubſtance of the Prohibi- 


tion, but becauſe he did not pzove by two Mitneſles the ſuggeſtion 


within the ſix months, And it was thereupon demurred. The firt 
queſtion was, Tahether by the Statute the Suggeſtion ought to be 
pꝛoved by Mitneſſes? And it was reſolved, That it ought, becault 
ſition ought to be p2oved 
hy the intention of the Statute, as as a pꝛeſcription de modo 
decimandi, 02 a diſcharge of tythes, oꝛ any other ſuch ſuggeſtion. 
Secondly, Jt was reſolved, That the conſultation being granted 
foꝛ not pꝛoving the ſuggeſtion by two Titnefles, accozding to the 
Statute of ſecundo Edvardi ſexti, and not upon the ſubſtance of the 
ſuggeſtion fo2 want of its verity , o2 fo2 the inſufficiency thereof, 
it fs not within the Statute of quinquageſimo Edvardi tertij,capite 
quarto: Fo2 that is intended where conſultation is granted upon 
the ſubſtance of the ſuggeſtion, being pꝛoved to be 8 
| | ver 
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Gerdict 02 nonluit akter Evidence, and not where it is granted fo? 
the inſufficiency of the foꝛm ofthe ſuggeſtion, o2 in the pꝛoceeding 
thereupon 3 CWhergoze it was adjudged fo2 the Plaintiff; Eſpe- 
cially asthis Cale is, fo2 that it is a collateral cauſe out of the 
ſuggeſtion ; and no caule of conſultation at the time of the Statute 


made. P | 
ir William Courtney verſus Sir Richard Greenville Knight. 


Rror to reverſe a Judgment in the Common-Bench in debt, 4. 
7- Where the Plaintiff declared, That the Defendant decimo | 
octavo Mati,quarto Caroli, conceſſit ſe teneri to the ſaid Dir Richard 
Greenvill in 280. l, ſolvend. upon requeſt ; Et profert hic in Curia 
ſeriptum prædictum quod debitum prædictum in forma prædicta te- 
ſtatur, cujus dat. eſt eiſdem die & anno: The Defendant demands 
yer conditionis ſcripti obligatorii prædicti; which. being read, he 
pleads payment; And Jfſue thereupon, and Judgment given koz 
Plaintiff ;_ And the erro2 aſſigned, becauſe he doth not declare *9*353- 
accozding to the uſual courſe, quod per ſcriptum obligatorium con- 
ceſſit, no2 any CUriting mentioned in the loꝛmer part of the Oecla- 
ration: So it doth not appear to the Court, that there was 
any (Ariting obligatozy;and that being faulty in ſubſtance,no Plea 
t Uetdict may make it good. But all the Court were of opini⸗ 
on; becauſe. he ſhewed the CUriting , whereby he demands the yon. 288. 


Debt, and the Defendant by his Plea ſhews, that it is an Obliga- do. Lü 30g. 
. tionwith a Condition, and Iſlue is taken thereupon, and found fo2 


the Plaintiff, that the Declaration is good enough, at leaſt it ap⸗ 
pears to the Court, that the Plaintiff hgth a juſt Oebt, and good 
cauſe to recover ; wherefoze the Juußhent is good and was affir⸗ 
med. Co. Rep. 45. 7. Rep. 25. a. 8. Rep. 133. b. 8 Hen. 7. 71. 


| Gray verſus Fielder, 


Wbt. Upon an Obligation aſſigned by the Commiſſioners 5. 


of Bankrupts , and doth not ſhew the Obligation ; where- 2 — 


ohe it was demurred. And becauſe he comes in by Act in Law, (4%, 


and hath no means to obtain the Obligation, it was adjudged to pot. 42. 
be good enough, without ſhewing it in Court; as Tenant by Sta- 

tute Merchant, 02 Tenant in Dower , ſhall have advantage of a 

Rent charge without ſhewing the Deed. | 


Sir Miles Hobert and William Stroud Eſq;their Caſe, 


N Attoꝛny⸗General erhibited two ſeveral Jnfozmations & a 


the one againſt William Stroud Eſq; the other againſt Sir Poſt-251- 
Miles Hobert Knight : The charge againſt both of them therein 
was fo2 ſeveral eſcapes out ofthe Paiſon of = — 2 
ot 


210 Term. Hill. anno ſexto Caroli Regis, &c. 


both pleaded Not guilty, and their Caſes appeared to be as follow 
eth. Che ſaid William Stroud and Sir Miles Hobert were by the 
ings command committed to Pziſon, foz mi@emeano?_ alledgy 
Aste. 182. Againſt them in their carriage, in the Youſe of Commons at..the 
laſt Parliament: Afterwards in Trinity Term anno ſexto Caroll, 

both of them being by Oꝛder of this Court. and by a Warrant kram 

the Attozney-General to be removed unto the Gatehouſe ; Thy 

Tarven of the Barſhalſey (where they were betoze impziſoned) 

ſent the ſaid Stroud to theKeeper of theGatehoule, who received him 

into his houſe, lately built, and adjoyning ro the ÞPziſon of theGate, 

-houſe, but being no part thereof. After which receipt the ſany 

night he licenced the ſaid Stroud ta go with bis Beeper unto jig 

Chamber in Greys- Inn, and there to reſive. Sir Miles Hober 

was alſo by the ſaid Warden of the Marſhalſey delivered to th 

Keeper of the Gatehouſe ; but being ſick and abiding at his Cham 

ber in Fleerftreet,he could not be removed to the Pꝛiſon of the Gaty 

houſe , but there continued with his Keeper aiſo. Afterwards gy 

Sickneſs increaſing in London, theyCwith the licence ofthe Keeper 

of the Gatehouſe, as it was p2oved ) retired with their under Keep, 

ers to their ſeveral houſes in the Country, fo? the ſpace offix weeks, 

untill Michaelmas Term then next following, wben, by directigg 

of the ſald Keeper they returned to his houſe, But in all that ſpace 

it could not be pzoved,That they ever were in any part of the oh 

Paifon of the Gatehouſe, but in the new building thereto avjoyy 

ing, unleſs when they once Withdzew themſelves to a cloſe-ſiol 

which was placed neer to the Parlour , and was part of the on 

Pailon of the Gatehouſe. This evidence was given to both the 

ſatd Juries, and both of them returned their Uerdics ſeverally, 

That they were not guilty coding to the Jnfozmations exhibitep 

againſt them: And in this caſe it was debated at the Barr am 

Bench, whether by this their receipt and continuance in the nen 

houſe only, it may be ſald, That they ever had been impaiſoned? 

And the Judges held, That their voluntary retirement to the cloſs- 

ſtool made them to be Pꝛiſoners: They reſolved, that in this 

R.150- and all other Caſes,aithough a Pꝛiſoner departs from Paiſon with 
his Keepers licence, pet it is an offence as well puniſhable in the 

, Paiſoner as in the Keeper: And Calthrop made this vifference be⸗ 

twirt beach of Pulon and eſcape ; the firſt is againſt the Gaolers 

will, the other is with his conſent, but in both the Paiſoner is pu- 

niſhabie : whereunto the whole Court agreed. It was alſo reſol 

ved, That the P2iſon of the Kings Bench is not any local Pj 

Poſt.465- ſon conſined only to one place, and that every place where any per! 

ſon is reſtrained of his liberty, is a Pziſon: As if one take Sa 

ctuary and depart thence, he ſhall be ſaid to bꝛeak Pyiſon. 
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bere not actionable, £ a koꝛ the Plaintiff, Foz ſhe hath 
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| the Barons of theExchequer,was made pu ſay juſtice ofthe 
common Bench,in place of Sir Humphry Davenport, who 
uns made chief Baron of the Exchequer in Hillary Term 
juſt paſt, and amesWeſton of the Inner- Temple was, by Writ return- 
able Menſe Pajche, mate a Serjeant, He appearing in Chancery 
varto die poft of the return, being Thurſday; And the Monday fol- 
owing, before all the * Juſtices of the Kings Bench and Common 
Bench, and Barons of the Exchequer (none being abſent) aſſem- 
led at Ser jeants Inn in Fleet. ſtreet, performed the ſolemnity, reci- 
ing his Count, And his robes were there put on; and he made his 
Feaſt in Seri ants Inn for the Juſtices and Serjeants and the Kings 
[earned Councel, and gave Rings, according to the uſual manner, 
afterward, with this inſcription, Servss Regi, ſerviens Legi; And 
within rw dayes, was made one of the Barons of the Exchequer. 


PFlowrs Caſe. 


/ A Ction upon the Caſe. Whereas ſhe was a Midwife, and 2. 
H havuſed that art foz divers years, and by that means gained 
much maintenance fo2 her ſelk and Family, That the Defendant, 
havitig communicationofher and her pzofeſſion, ſpake theſe woꝛds 
of the Plaſntiff, Many have periſhed for her want of skill: And afs 
fer Ber dict, being movey in arreſt or Judgment, that thefe wozds 


M Enorandum, That in this Term Sir George Vernon, one of x; 


4 unction, and theretoze thoſe woꝛds may N. 02. 
beptejuditial . 1 tl 

= Helict 27s Hundreg de Benburft, 

3 Paſc. 6. Car. rot. 233. Berks. 


A Ction upon the Statute, of Winton, Foꝛ that he was robbed of 5 
ſeventy pounds, and made Yue and Cry, and amends was Jon: 239. 
not made, no any of the . Robbers talen: And Counts upon the 89.538. 
Statute of Winton, And that he took his oath hefoze John Saunders 

Jultice ofthe Peace within the ſaty County of Berks, and inha- 
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Ant 96. 

2 Cr. 58. 
3 Cr. 48 1. 
Hob. 5 3. 


Hob: 53. 
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biting within the Hundzed, within twenty days befoze his Wy Writ 
bꝛought, that he was robbed, and did not know any of the parties, 
atcozding td the Statute of viceſimo Red — 2 Andup 
on Not guilty pleaded a ſpecial verdict was found as fa te Pla 
tiff accowing to the Declaration, And further that he boot h 

beloze the ſaid John Saunders, Juſtice of the Peace of the caivComn? 
and inhabiting in the ſaid? nd d a is Lib made in the mipdle 
Teniple London. Ando conte ſübe, tc atter the Court 
ſhould adjudge fo2 the Plainti they (nd — the Plaintiff; Am 
if, &c. fo2 the Defendant. nd the main queſtion was, whether 
this examination and oath was taken ſecundum formam ſtatuti, And 

this matter being argued at the Bar, it was alledged by the De 
kendants Counſel, That a Juſtice or Pence hath. only. his 
ction wit 1 1 8 the County dane is a 1745 of their ICe,8 


not elſewhere exerciſe his Juriſdiction: 


1 
be! 72780 Pear of the County whey ty the lame gn OG 
of viceſimo ſeptimo Elizabethæ 
auen ee to 11 | taken by Jultices of the Cs, abs 
e ni e vth uz te nts 
arp, udice; ann £02 purpo! 
owd.Comment. Plats Caſe ory p Juſtice ane 
exerciſe his Juriſdiction ont al his County, to cammlt 
Bu ps and Grimſton fi 2the out, 9c N 
ding. that he took the Examination Nag 55 the 01 U 
te Sa e u general 3 77 7 at the 1 The finding aug 
Baden attex is not A Auno 722. Elia. Dyer, As the Caſt 
wland Hey ward. Aſſumpſit. Che Jury find a genetal. ve 
accoꝛding to the Iſſue , and x ect oe matter againſt it, the laſt 
void. But the Court took not any regard to this reaſon - Foꝛtſe 
need in e — found. Lo 9 — _— accoy 
it. Secondly, They m matter, that t 
Auen e ll taken i iu Teen: 1 Statute doth ms ap 
int, bh l be taken in he er but by a _Jut « 
Ycace ofthe County, in vr Neg the Pundzed, 
Naa 1 n twenty dayes os the CUrit bzaught, Becauſe k 
intendment be moe car att inthe examining, he being par 


er fe e buxthen, if it ould be recovered. alas e Dundy?: 
Ann be is tot Cott pronto hore ie 


he knows any ofthe perſons who robbed him. rep they 1 


of theſe matters, in whatſoever place he be, he map take cogniſance | 


and examination; And that they had ſeen a Repozt octa vo Jacobi, 
That a Juſtice of Peace taking a recogniſance out of the County,it 
was good enough: Foz which, & c. And it being moved again, 


all the Juſtices agreed, that he is ſaid to be a Juſtice of Peace in- 


hahiting in the Hundzed, where his wife, family, and himſelk are 
uſually commorant, although in the Term time he be at London, 
But Hide chief Juſtice, and Whitlock, concefven at firff;, That the 
examinations cannot be taken out of the County, Becagſeit is one 


were Cited, x SET 49; | 


. Ga ot en /@©ooocp ooo, 6g @OewM © oC © 


* 


\| 


F 


—_ TT, 


eee r e eee rn r as xo = 2 2 Rog S E / 


— _ 


Carol: Regis, in Banco Regis. 


213 


of his Juri ſoiction where he is Juſtice of Peace, foꝛ their Juriſoicti- 
on is pzivate : But Juſtices of the Kings Bench may take ſuch 
examinations 92 exerciſe Juriſdiction in any place; fo2 their autho- 
rity is general ; And comparedit to the Cale where two Juſtices 


| of Peace (upon the Statute of decimo octavo Elizabeth ) ſet 


down an oꝛder fo2 the keeping of a Baſtard , it cannot be done by 
them out of the County ; allo by the Statute of quinto Elizabethæ 
of Laborers, Oꝛders of Juſtices of Peace, ought to be by them 
which are inhabitants in the County, and when they be in the 
County, and not to be made by them out of the ſame: And therefo2e 
becguſe it was taken out ofthe County, they held it was ill. But 
Jones and my ſelf conceived. That this examination and oath, al- 
though found to be taken in London, he being a Juſtice of Peace of 


the ſald County, and inhabiting in theYundzed, is a perſon whom 


the Statute appoints and authoriſeth to take examinations; And 
that being taken by him, who by intendment will have ſtrict care 
ta the examination ( becauſe himſelf may be jyable to part of the 
charge) it is not material where it be taken And it is not any Act 
of exerciſing Juriſdiction, But rather a direction That ſuch oath 
gad examination ſhall be taken befoze ſuch a perſon. As il it were 
appointed, that ſuch an oath ſhall be taken bekoze ſome Knight oz 
Judge inhabiting within the Yundzed, that is not any point of 
Juriſdiction, but a deſcription of the perſon befoze whom the exa⸗ 
mination ſhall be taken, and which may be as well taken in any 


- otherplace as in the County:And therefoze it was ſaid, that there is 


difference where a Juſtice of Peace doth an Act to compell another 
toperfo2m, as to impꝛiſon any foꝛ non performance; oz tocommany 
one, fo2 any offence,to be tmpaiſoned;ſuchActs cannot be dane in any 


place but where bis Juriſdiction extends: But it is an uſual courſe 


M Juſtices of Peace to take inkoꝛmations againſt offendozs in any 
place out of the County, to pzove offences in the County where 
they are committed ; Andſome times they take Recogniſance to 
proſecute; and ſuch Recogniſances taken out of the County by vo; 


luntary aſſent ofthe parties bind well enough, and are uſual: But 
they cannot.compell any out of the County to enter a Kecogniſance; 


#02 they cannot uſe cofrcive power out ofthe County; TUbereupon 
the Court would adviſe. And afterwards this Caſe being pꝛo⸗ 
younded at the Table in Serjeants Inn to the chief Baron, and to 
Baton Denham, Baron Trever, Baron Weſton, and to Juffice 
Harvey; and I pzopounding it to Juſtice Hutton, they all, after ad⸗ 
pice;agreed, That this examination taken in London, by a Juſtice 
of Peace of the County. inhabiting in the Yundzed, though at that 
time he were out of the County, was good enough; And Juſtice 
Whitlock afterwards agreed thereto :, Becauſe it was not an 
Act of Juriſdiction, but only matter of examination, to enable the 
Plaintiff ta his Action; Thereupon afterwards, by. the aſſent of 
Hyde chief Juſtice, Judgment was given fo2 the Plaintiff, 47. 
Alf. 11. Juffices of Aſſiſe take vervins in other Counties. e 5 
iſtre 


— 
* 


— 


Termino Paſchæ, anno ſeptimo , 


Diſtreſs may be dꝛziven into another County, &c. And 27, Eliz, in 
Com. Bench between Charren and Barnes, a Biſhop of Ireland, 
being in England, committed Adminiſtration of the goods of one 
who dyed Inteſtate within his Diocels in Ireland, and adjudgey 


good. 
Flower verſw Elgar. 


A Udita Querela, Upon demurrer the Caſe was, Onerecoverg 

in Debt, and takes Execution by Elegit, whereupon the Dy, 
fendants Lands were extended, and after ailigned over, and ſa con! 
veyed from one to another into ſeveral hands; And afterwards the 
Plaintiff in the Agion releaſen all ſuch Judgment and Erecutj, 
ons; And now the Defendant bzings an Audita Querela, and all this 
matter was ſhewn in the Nrit, and thereupon it was demurrey, 
Becauſe the Nlrit is bzought againſt the firſt Plaintiff, who did 
recoder,where he had dilmiſt himſelf of all the intereſt of the Extent, 
and it ought to have been bꝛoughtagainſt the Aſſignee of the Extent, 
But notwithſkanding, the Court adjudged, that the Audita Que- 
rela was well bzought ; Foz he being party to the Judgment, his 
releaſe hath diſcharged the Judgment. b 


Fawkener verſus Bellingham. "ir 5 


—— to reverſe a Judgment in the Common Bench ( quod vi 
de ante pag. 8o.) was argued divers times at the Barr; am 
now this term at the Bench, the Erroz aſſigned in point of Law 
All the Juffices, viz. Hide, Jones, Whitlock, and my ſelf, arguedin 
one day, and delivered our opinions in oꝛder, that this Judgment 
is erronious, and ought to be reverſed; Foꝛ we all conceived, Jt 
was the ſame rent as befoze, and not a new rent begun by the Sta 
tute, but changed by operation of Law from a Rent Service to 
a Kent Seck; Noz is it anew Rent given by the Statute, becauſe 
it doth not appoint any certainty of Rent, but referrs,” that ſuch 
a Kent as the Lo2ds thereof had befoze, they yet ſhall have, ſuch in 
quantity, ſuch fn eſtate. And Jones ſaid, That if he had recoveren 
this rent befoze theStatute in an aſſiſe , and after the Statute 
had been diſſeiſed again, he ſhould Have had a rediſſeiſin, which 
ſhews that it is the ſame Rent. And Jones and Hide conceived, Jt 
Rent be given by theStatute,and no limitation ofa diſtreſs therein, 
it is a Rent Deck, and there cannot be a diſtrels fo2 that Rent. But 
here it is agreed vn euery part, That to this Rent there belongs a 
diſtreſs, and the reaſon is, Becauſe a diſtreſs belonged to this Rent 
befoze; ſo being changed the diſtreſs belongs to it; And it is 
expꝛeſly within the letter and intent ofthe; Statute, that no Avow- 
rp ſhall be made fo2 Rentanleſs there hath been ſeiſin thereof with- 
in fozty pears; And it doch not appear but that this Rent _ 
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be loſt fo2 want of ſeiſin, befoze the Statute ot primo Edvardi ſexti; 
and as the Statute of triceſimo ſecundo Henrici octavi batrs to 
claim it, unleſs he hath had ſeiſin within fozty years; ſa the Sta⸗ 
tute of primo Edvardi ſexti doth not alter it, no: give moze liberty 
. thereto than it had befoze; And therefoze il it ſhall be ſaid to be Rent 
created by the Dtatuts, it ought to appear by the Statute what 
the Rent is in ſpectal which is created by the Statute , but that 
doth not appear, and therefoze it is the ſame Rent which was be- 
foze, of which the beginning is not known, whereaf ſeilin aught 
to have been within fozty years; and thereupon Jones put this 
| caſe, Loꝛd and Tenant by Rents and Services; Ik the Te- 
nant by licence at this day makes a Feoffment by Indenture, to 
hold of him by the ſame Services as he holds over, Jn Avowzy fox 
this Rent, there ought to be ſeiſin within fozty years ; Fo2 it is 
nor a Kent of certainty newly created, but referrs to- the ancient 
Cenure, which ought ta be ſhzwn and ſeifin pzoved; but if he create 
a Rent certain, it is otherwiſe. And there is difference, as all the 
Juſtices held, where the ſaving is ok all the Rents; foz that nihil cer- 
ti implicat, and where it is a ſaving of a particular Rent to certain 
perſons; and it would bs a great miſchiefif there ſhould be ſuch an 
expoſition, That Rents generally ſaved by the Statutes, ſhould be 
gut ofthe Statute of Limitation;wherefoze they all concluded upon 
the point in Law, That this Plea, that he was not ſeiſed within 
fozty years, 8c. was good, and the Judgment given fo2 the De- 
fendant erronfaus. But Whitlock and Hide conceived, that the 
Jvowyy is ill, becauſe it is ſaid, That ultimus Presbyter was 


ſriſedof the Land holden jure Presbyteratus, whereas none can be «eo. | 


ſziſed in jure del Pꝛieſthood, which is his Office, but in jure Canta- 

nir only. And ta that point the other Juſtices ſpake not; but up⸗ 

— — in Law, they all agreed, That the Judgment ſhould 
reverted, | 
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Ward verſus Uncorn. | 

Ebt for ſeventy two pounds, TTlhereas the Plaintiff and De⸗ 
1 fendant 29. Decemb. 6. Caroli, ſubmitted to an Award of all 
Actions, Suits and Demands betwirt them, to be Arbitry 
ted by J. S. and J. D. Sa that they made their award by Indentute 
befoze the ſixth ol January next following. And ſhews. that they, 
upon the fifth ol January, by Indenture, made their Award upon the 
Pꝛemiſes, and thereby Awarded ſeventy two pounds to be payedhy 
the Dekendant to the Plaintiff, and that eitber of them befoze the 
twelfth of January following ſhould make a Releaſe, from one u 
another, ok all Actions, Suits and Demands, befoze the twenty 
£ighth day of December laft pat. That foꝛ not paying this ſeventy 
two pounds the Plaintiffbzings this Action. The Defendant pleads 
nil Debet,and found fo2 the Plaintiff, And Germin moved in artel 
of Judgment. that this Arbitriment is void, becauſe. they did not 


determine all Controverſies tothe time of. the Submiſſion: f 
they appoint a Releaſe to be made of all Actions and Dematids 


untiU the twenty eighth of December: So the twenty eighth df 
December is one day. bekoze, and there might divers cauſes of 
Action ariſe after the twenty eighth of December; And the Arbitth 
ment made the fifth of January recites, That Actions and Cor 
troverſies were then depending, wherefoze this Arbitriment was 
vold, and the Plaintiff ought not to have Judgment. But 
Whitfield e contra. Foz they recite- in their Award that the 
made their Arbitriment de & ſuper præmiſſis. So it ſhall not be in 
tended that any new cauſe of Action aroſe upon the laid twenty 
eighth ol December, unlels it be ſpecially ſhewn. And when the) 
ſay they made an Award de & ſuper Præmiſſis, it ſhall be intended 
that they made an end of all things ſubmitted unto them, (am 
which were notified unto them) unleſs the contrary be ſpeclalh) 


 thewn, And this RUeleaſe ſhall diſcharge all matters, although 


the day ol Submiſſion, they ariſing fo2 cauſes b:foze ; And fo? 
he relyed upon Baſpoles Caſe, Cok, 8. fol. 97. and cited a 
Trin. 43. Eliz. rot. 947. betwirt Barnes and Green way, where aſub 
miſſion made the fourth of December, of all matters and contto⸗ 
verſies betwirt them, and the Award was of ſirty pounds to be pal 
in ſatisfaction of all cauſes and matters untill the third of Oe 


they were depending in ſuit the twenty ninth of December, 'S 
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tember, and ſo excludes one day befoze the ſubmiſſion, and toꝛ this 

cauſe exception taken and yet adjudged good; Fo? it ſhall be iitend- 
edafinal determination of all cauſes, and there ſhall not be ſuppo- 

ſed that any cauſe did newly ariſe the third day of December, unleſs . 

it be ſpecially ſhewn ; lo here, gc. fo which, ac. And of this opini⸗ 

on was all the Court; fo2 when he ſaith they made an Award de & 2 35> 
ſuper præmiſſis; and it doth not appear to the Court by any ſpecial Z Cr. 378. 
ſhewing, That there is any cauſe newly ariſen. upon the ſaid twenty Hob. 150. 
eighth of December, the Court will not conceive any; therefoze 

the Award is well made, eſpectally when he takes Iſſue, that nul- 

Jum tale fecerunt arbitrium, oz Nil debet, which is all one as this 

cafe is; whereupon a Rule was given, that Judgment ſhould be 

centred fo2 the Plaintiff, unleſs cauſe ſhewn, gc. 


Flower verſus Baldwin. Hill, 4 Car. rot. 687, 


Reſpaſs, Upon a ſpecial Uerdic the Caſe was, One bar- 
gains and ſells by Jndenture octavo Julij viceſimo Jacobi; 
The Deed is acknowledged the tenth of July befoze a Maſter in 


Chancery; The ninth October following the Bargainoz ſuffers 


Judgment in the Common Bench; The eighteenth of October 

the Jndenture is inrolled in Chancery: Jfſue was joyned, Tlhe- 2 InG. 674; 
ther the Bargatno2 was ſeized in fee at the time of this Judgment? | 
And all this matter being found by ſpecial Uerdict, Littleton foꝛ the 

Plaintiff argued, That the Indenture being inrolled, ſhall have 

relation to the time of the ſealing and delivery thereof, and 

makes the Bargainee ſefſed ab initio, and then the Bargainoz 

was not ſeiſed at the time of the Judgment; and koz that he relyed | 
upon 8 Ed. 6. Bro. Inrollment de fayts 9. where two Jointenants co. litt. 186.2 
the one bargains, ac. the other dies befoze Inrollment, and the Peſt.55s. 
Jnrollment is within the ſix months, the moity only ſhall paſs, * 33. 

fo: the Deed intended to paſs but the moity : And Cok. Litt. 147. b. 


{ if after the bargain and ſale : the Bargainoꝛ and Bargainee joyn in 


a Gꝛant of a Rent-charge, the Deed is inrolled within fix months, 
it is the Gꝛant of the Bargainee, and confirmation of the Bar⸗ 
natnoz; And tf bargain and ſale be of a Manoz; and an Ad- 


vowſon appendant, and the Church hecomes votd befoze the In⸗ 


rollment, the. Jnrollment being within the fix Months, the 
Bargainee ſhall have the benefit of this p2eſentation, and of all 
arrears of Rents incurred befoze the Jnrollment , it being with- 

in the ſix months. So ik a Bargainee hath a wife and dies, af- 
terward tbe Deed is inrolled, The wife ſhall have Dower , as it poſt. 565. 
was teſolved fo2 the wife of Baron Frevill; and that, Trin. 14. Ja- 

cobi betwirt Gawen and Stacy, it was adjudged, That if the Bar- 


. Rainer grants a Rent out of the Land befoze Jnroliment, and af- 


terwards it is Jnrolled , the Gꝛant is good; wherefoze, 4c. But 

Charles Jones argued fo; the Defendant, That until Jnrollment 

the poſſeſſion and freehold continues in w_ Bargainoz, and — 
| Ee debe 


Termino Trinitatis, anno ſeptimo 


Hob. 16 5. 


2 Iaſt. 674. 


Ant e 100. 
2 Cr. 52,3 3. 


deveſts out of him; fo2 the Statute is expꝛels, That nothing thaj 
paſs until Jnrollment ; fo that until the Jnrollment he remaing 
ſeiſed; then the Jnrollment not being until the eighteenth of 9. 
ctober, and the Judgment being the ninth of October, and the 


| Iſſue being, Wheth:r he were letſed in fee the ninth of Ocgober- 


pon this ſpecial Bervic the Illue is found foz the Dekendam. 


' which is the reaſon, in Co. 4. 71. a. Hinds Caſe, That if a Ba. 


gaino2 makes a Feoffment , oz levieth a Fine beloze the Jnrollmen 


to the Batgatne himſelf, and afcerwards the Deed is inrolled, th 


Bargainee is in by the Fine o2 Feoffment ; but the Inrollment aj 
take away all Jncumbzances made by the Bargaino? himſelf to! 
Stranger, that they ſhall not pꝛejudice the Bargainte ; foz th 
Inrollment hath relation to take away all Jncumbzances : fn 
which, ac. And all the Court agreed, That the Jnrollment of th! 
Deed within the ſix months relates to the ſealing of the Deed, am 
makes the Bargaine in, to avoid all Incumbꝛances made unt 
Strangers after the inſealing. But Jones Juſtice conceived, That 
in rei veritate the Butgainoꝛ ſhall be ſaid to be ſeiſed always untl 
the Inrolſment, and nothing paſſed to the Pargainee until the Ju. 
rollment ; fo2 it is ſo exp2efly appointed by the Statute ; and i i 
quaſi conditio præcedens, and untill it be perfouned nothing vet 
in the Bargainee. And he cited a Caſe betwir Bellingham By, 
gaino2, and Alſop Bargatnee ſecundo Jacobi, That if a Bargain 
befoze Jnrollment bargains the Land to any other , and after the 
fitſt Oeed is inrolled, and afterwards the ſecond bargain and ſale, 
and both of them within the ſix months: The ſecond Bargain an 
ſale is void, becauſe there was nothing in him at the time of the 
bargain and ſale; and therefoze he and Hide chief Juſtice tncling) 
(as this Caſe was, and the Jſſue joyned and found) fo2 the Oelen 
dant. Butl was of opinion, That when the Inrollment is with 
in the fir months, he is in ab initio, and the Fee veſts in the Bar 
gainee ab initio; fo2 the Statute of viceſimo ſeptimo Henrici oct. 
vi executes the poſſeſſion to the uſe; but that is ſtopped until the 
Deed be inrolled within the ſix months, and when the Deed is in 
rolled, it veſts in him ab initio, and the poſſeſſon is expectant to tht 
uſe at the time of the ſealing ofthe Deed ; and until the Deed into! 
bed, the Bargainee hath election, whether he will take it by the Oced, 
02 not, which is the reaſon, that ik he himſelf in the interim takes an 
Eſtate by Feoffment o2 Fine, he himſelf deſtroys the uſe, and takes 
by conveyance at the Common Law and not by the uſe : But 
when he himſelf doth no act of diſturbance, and the Jnrollment is 
within the ſix months, it ſhall relate to the date of the Deed; and 
that is the reaſon he ſhall have all Rents incurred in the mean time, 
and the benefit of pzeſenting to Churches when they fall, and ſhall 
be ſaid ſeiſed ab initio; And then the Bargainee is ſeiſed the aid 
ninth day of October, being the day of the Judgment, and not the 
Bargainoz, #c. whereupon the Court would further adviſe. | 


Atkey 


7 


—— 
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Atkey verſus Heard. 


Ction ſur Trover © (onverſion ot Goods of the Inteſtates. 3. 
The time of the converſion being ſuppoſed after the Admi⸗ Jones 2 1. 
£ niſtration committed, -Uerdict being found againſt the 
Plaintiff, the Queſtion was, Whether the Plaintiff ſhould pay 
coſts 2. and reſolved, That this Action being grounded upon 
the Converſion in his own time, and not in the time of the In⸗ . . 
teſtate, was as his own pꝛoper Action; wherefoze he thould pap Ante 29. 
colls. . . - EEE FR | | 


Taylor verſus Willes. Trin. 5 Car, rot. 1204. 


Rror ſur Judgment in Exceſter. Jn an Actionpf the Caſe up- | 
Lon an Aſſumpſit, That in conſideration the Matntiff Willes : gol. 595. 


would deliver two hundzed and a quarter of Toad, the Defendant 


Taylor aſſumes to pay as much as it ſhould be reaſonably wozth ; 
and upon another conſideration aflumed to do another Act; Taylor 


pleaded Non aſſumpſit; the Jury find quod Aſſumpſit, and aſſeſs fo2 


damages thirty thꝛee pounds ſix ſhillings eight pence (to be paid cr.68:. 


in dying, if by Law it may be) and aſſeſs fo2 coſts ſir: ſhillings 


eight pence ; and Judgment was given, That he ſhould recover 
the thirty thꝛee pounds ſir ſhillings eight pence foz damages aſſeſt 
bythe Jury, and the coſts ; and Erro2 being bzought, German fo2 the 
Plaintiff in the TUvit of Erroz aſſigned fo: Erroz, Firſt, That the 
Uerdict is ill, Becauſe they find generally quod aſlumpſit, and do | 
not divide them being ſeveral, ſed non allocatur; fo2 if they were 
upon ſ:veral pꝛomiſes, yet Non aſſumpſit generally is good; And 


the Verdict ſo general is good. The ſecond Erro2 was, Becauſe 


it was found, that the damages of thirty thzee pounds ſix ſhillings 


eight pence to be paid in Dying, if by Law it may be, is void, &c, 


ſed non allocatur ; fo2 the finding the Aſſumpſit is good enough, and 
ſo was the aſſeſſing damages to thirty thzee pounds ſir ſhillings 


eight pence, but that which is found after is void, and the Judge⸗ 


ment (omitting that which was votd) is good enough; wherefoze 
the Judgment was affirmed. | 


Mariot verſus Kinſman, Mich, 5 Car, rot. 38. 


Tbr. Upon an Obligation , The Defendant demands Oyer 
Lot the Condition, which was, TUhereas he had taken A. S. J* 


a widow to wife, being poſſeſſed of divers Goods, It he ſhould per⸗ 
mit his ſaid wife to make a will, and to diſpoſe in Legacies as much 
as ſhe would, not exceeding fifty pounds, and pay and perfozm 
what ſhe appointed, ſo that it did not exceed fifty pounds, That 
then, #& The Dekendant pleads, that ſhe did not make any will. 


The Plaintiff takes Jſfue thereupon, and twas found, That ſhe 
_—_ made 
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Ante 114. 


of them at his pleaſure, Foz it is in deſtruction of the Inheritance 


made a Iill,. and thereby diſpoſed of divers Legacies, not ercey, 
ing the lum of fifty pounds; But that ſhe was Cover? at the time 
of the TUill making, ac. and it was adjudged fo2 the Plaintif: 
Foz although te being a eme Covert, could not in Lam be permit; 
ted to make a (ill to diſpoſe of any Goods without the Pusbgnag 
afſent, yet it is a Al within the intent of the Condition; Foz tt 
was the intent of the Condition, that ſhe ſhould.make a Mill to tha 
purpoſe, notwithſtunding the Coverture; And it is but her appoint; 
ment. which the husband by his Obligation is bound to perloꝛm: 
Foz which the finding that ſhe was a Teme Covent is not material: 
CUhercupon a Rule was given, That Judgment ſhould be foy the 
Plaintiff, unleſs other matter was ſhewn, ec. | 


Drakes Caſe. 


PdAotibicdR To ſtay.aſutt in the Spiritual Court befoze the 
| Commiſſioners Eccleſiaſtical foz Alimony : TTſhere the Libel 
ſuppoſeth divers particular erueities uſed upon the wife, fox which 
ſhe was enfozced to depart ; and that the husband would not aþ 
jow her any maintenance, and therefoze ſhe ſued befoze the Excis 
ſiaſtical Commiſſioners to maintenance. And becauſe it is a St 
properly fuable befoze the Ozwinary, wherein if there be any wzong, 
the party grieved may have an Appeal; And although this is. one 
of the Articles, whereby authozity is given them by the Commilſigz 
to hear and determine; yet becaule it is not any of the cauſes which 
are within the Statute ol primo Elizabethæ, faz which cauſes the | 
Commiſſion is oꝛdained, the Court awarded a Prohibition ex mote 
one Laurentij Hide Militis. 


Rockey verſus Huggens, Trin. 4 Car, rot, 764. 


Jectione firmæ. Upon a ſpecial Uerdict the Caſe was, A Co- 
ppholder foz life pꝛetending a cuſtome in a Manoꝛ, That he 

may cut down and ſell Elms growing. upon his Copyhold ; And 
the Lo2d pꝛetending. That there was no ſuch cuſtome; oz if there 
were, that it was void and againſt Law, enters fo2 a fozfeiture, 
and makes the Leaſe to the Plaintiff; The Copyholder re⸗enters: 
and upon Not guilty pleaded ; the Jury found, That the Land was 
Copyhold fo2 life, and that he cut down Elms, being timber tries, 
and ſold them, and found the cuſtome of the Manoz as the Copy- 
holder pꝛetends; And whether it were a good cuſfome oz not, was 
the queſtion? And it was oftentimes argued at the Bar by Ger- 
min and Brampſton Serjeants fo2 the Plaintiff, and by Rolls and 
Charles Jones fo2 the Defendant. And now this Term all the 
Court reſolved fo2 the Plaintiff; Fo2 this cuſtome found, is a void 
and unreaſonable cuſtome, and not allowable by Law, That a 
Copyholder foꝛ lite may cut down and fell timber trees, and diſpoſe 


and 


— 
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and againſt the nature of a CopyZolder fo2 life, But peradventure 
there may be ſuch cuſtame fo2 a Copyholder of Inheritance, that 
being only to the pꝛejudice of him and his heirs ; And when he hath 
quad an Inheritance in the Copyholv, he hath fo likewiſe in the tries 
growing thereupon. But a Copyholder fox life hath but a parti- 
cular eſtate in the L,and, aud (o-he hath in the trees; And it is un⸗ 
regfonable, that he ſhould cut down, (ell and deſtroy the Jnhert- 


tance, and it would be ta the great pꝛejudice of thoſe who ſuccieded, 


fo they ſhoulv.not have to maintain the Youſe and the Plough. 


And although it was urged at the Bar, That it being found to 


ke the cuſtome, the Court ſhall not adjudge {t ill and unreaſonable, 
when it may have reaſonable beginning: Foz as Leſſie for life may 
be without unpeachment of (Uaſte , ſo it may be here, That the 
Low granted it at the beginning with this liberty, and the Loꝛzd 
by that means, might have the greater Fine upon the granting of 
the Copyhold ; And this Copyhold being by intendment always 
in the hands ol particular Tenants, it may be ſuppoſed that they 
playted and nouricht them, aud therefoze ſhould have the greater 
hiberty to cut Bown and diſpoſe of them. But the Court held. That 
thee reaſons will not maintain this cuſtome; Foz Leaſe fa life oz 
years, witheut impeachment of Waſte ought to be begun hy Died 
and withaut Ofenits not good. And it is agatnſt the nature of the 
Eſtate of a Copyholder, that he ſhould do Aas in deſtruction of his 
Eſtate ; therefoze cuſtomes which maintain them ſhall be allowa⸗ 
ble, but not < converſo. And a pꝛeſident was ſhewn to the Court; 
Hill, 45 Eliz. rot. 1 56. in the Com. Bench betwirt Powell and Pea- 
cock, where ſuch a cuſtome was pleaded in Treſpaſs, and adjudged, 


2 Cr. 30. 
1 Rol. 560. 


t was not good. And l my ſelt have ſeen the repo2t of a Caſe , Jonet 245. 


ill. 6 Jac. rot, 2613. brtwirt Rowles ana Maſters, upon a ſpe⸗ 
clal Uerdict in an EjeRione firmæ, which was adjudged Trin. 10 


I Rol. 560. * 
I Brownl. : 22. 


Jac, where the cuſtome of Beaumiaſter was that a Coppholder fo2 2 Browal. 85, 


life might nominate his Succeſſoꝛ, and lo in perpetuum &c. That 
luch a Copyholder might cut down and ſell timber trees; All the 
Juſtices argued , That where ſuch a Copyholder hath. the Jnhert- 


192. 


\ 


tance, and where his Succefloz comes in by his nomination (whom 


by intendment he would not pꝛejudice) there ſuch a cuſtome might 
be good. But they all agreed, ſuch a cuſtome fo2 a Copyholder foꝛ 
life to cut down and ſell trees, was not good ; and they there cited 
the caſe of Powell and Peacock to be fa adjudged, and to be good 
Law. And ſo all the Court here held, That this cuſtame found is 
void and unreaſonable ; Thereupon it was adjudged fo2 the Plain- 
tif, Vide 14 Ed. 3. Barr. 77. 21 Hen. 7. 40. 11 Hen.7.14. 9 Han. 
4 Walt, 59. 


Congham verſus King. Hill. 6 Car. rot. 114. 
Ovenant. Againſt the Oefendant as Aſſignee of an Aſſignee, 


8, 


koꝛ not repairing of an houſe let inter alia. The Defendant — 


takes 


Termino Trinitatis, anno ſeptimo 


Co. 1 1. 51a. 


1 Rol. 522. 


Co 5. 16.b. 


9. 


takes Ilſue upon the mean aſſignment of the Leaſe laid in the De, 
claration. After Uerdict fo2 the Plaintiff, Wright took divers ex; 


EE Es 


band, as ſh? may) fo2 defamation, and ſentence foy her, am 
coſts aſſeſſed. In appeal of this Sentence to the Arches, 


| \ Feme Covert ſues in the ſpiritual Court (without her jul 


the Defendant pleads there the releaſe of the Baron às well fo! thi 


Sentence as koꝛ the Coſts, which was there diſallowed; whereupon 
he pzayed a Prohibition: Fo2 it was alledged, that as a Feme mi) 
ſue, ſo the Baron map releaſe, and that being releaſed is to be guid 
ed accoꝛding to the common Law. But the Court conceived,Thit 


the releaſe of the Baron cannot be a bar to this ſuit quoad reforms i 


tionem morum : Fo2 the Feme being ſtandalized, may ſue in tf 
Spiritual Court to be repaired therein; and the Court may (ft 
tence the Defendant to a ſubmiſſion 92 co2pozal ſatisfaction , 

the Baron cannot releaſe. But fo2 the releaſe of the coſts, thi 
Baron may well do it ; whereupon Rule was given, Jf cauſe wet! 


not ſhewn at a day, #c. that a Prohibition ſhould be awarded to la; 


the ſuit quoad the coſts. | 


Ny 
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Sir William Maſham verſus Bridges. 


' A Ction of the Caſe for words. TUhereas he was a Juſtice of 
- FA Peace of the County of Eſſex by virtue of the Rings Commit: 
ſion loꝛ the ſpace of ten years, That the Oefendant rhe tirſt of Janu- 

ary, ſexto Caroli, ſpake of him, being then Juſtice of Peace of the 
ſameCounty,Sir Milliam Maſbam is but an halt eared Juſtice, he will 
hear but on one fide. After Uerdict upon Non guilty pleaded , and 

found fo2 the Plaintiff, it was moved by Jones in arreſt of Judg⸗ 

ment, That he hath alledged he was Juſtice of Peace by virtuegf 
the Gings Commiſſion fo2 ten years laft paſt, which cannot be;fo2 
King hath not reigned ſo many years ; ſo it ts impoſſible and con⸗ 


- trary in it ſelf; and without ſhewing, that the wozds were ſpoken 


of him as of a Juſtice of Peace, the Action lies not. And of this o⸗ 
pinion was all the Court, That il it be not ſuffictently ſhewn he was 
a Juſtice of Peace at the time of ſpeaking the wo2zds, and ſo no 
ſcandal to him as Juſtice of Peace, the Action lies not. But the 
whole Court concetved, although the firſt wozds, ſhewing he is a 
Juſtice of Peace by the Kings Commiſſion,gc.were void and appa⸗ 
rently vitious (fo? it is impoſſible;) And if he had reſted there, and 
there had been no other ſhewing of his authozity, the Action would 


not have lien: pet when he ſhews that he ſpake of him, ſuch waꝛds 


Adtunc Juſtice of the Peace (which is at the time ol the ſpeaking 
of the wozds ) that ſufficeth ; And what was alledged befoze is but 


10. 


ſurpluſage and vitious. And fo the wozds they held, That they 2 cr. 90 


were ſcandalous (being ſ»oken of a Juſtice of Peace ;) TUhere- * x 


upon it was adjudged fo2 the Plaintiff. 
Sankill verſ« Stocker. 


A Ction for words, After Uerdict fo2 the Plaintiff, it was mo- 


11. 


ved in arreſt of Judgment, That here is a Miſ trial, not aided Jones 245. 
by any Statute ; Foꝛ upon the Venire facias there were but twenty Rol. 800. 


| thiee Jurors returned, where there ought to have been twenty tour; 


And the Trial was made by ten of the pꝛincipal Panel, and two 
of the Tales de circumſtantibus. But Jones, Whitlock, and Hide 


chief Juſtice conceived, That, the Trial being made, the non retur- 


ner of the twenty fourth is but a miſreturn of the Sheriff, which is Poſt.278. 


| Aidedby the Statute of decimo octavo Elizabethæ. And fo2 this 
| was the Caſe in Co. lib. 5. fol, 37. betwirt Tyrrill and Gardiner 
| Cited, where upon the Venire twenty thzee were returned, and the 
| Crial was by twelve of them; That was good, aud aided by the 
| Statute. But againſt that twas urged by Maynard (and I my 


felf 
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Termino Trinitatis, anno ſeptimo, &c. 


2 Ct. 647. 


ſelf was of that opinfon) That where the trial is by twelve of the 
pꝛincipal, it is good. But if there were not twelve of the pꝛincipal 
ſwozn, it ſhall not be good. And fo2 this purpoſe was cited the 
caſe in anno viceſimo Jacobi, betwixt Calthorp and News; where 
in like manner, a trial was by ten of the pzincipal and two of the 
Tales, and it was adjudged a miſ-trial; whereupon it was ad- 
journed. But afterwards upon conference with the Juſfices of 
both Serjeants Jnns, the greater part of them conceived, It was 
but a miſ⸗retur n, and aided by the Statutes of decimo octavo Eli. 
zabethe, & viceſimo primo Jacobi : And although the trial was by 
two of the Tales, it is not material to the parties, noꝛ pꝛejudicial ta 
any of them, but only to the Jurozs, who loſe their Iſſues ; And it 
being but a Miſreturn by the Sheriff, was atded by the Stattites; 
Whereupon it was adjudged foz the Plaintiff, 


Termino 
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IN this vacation, v S. 25. Auguſt Anno 163 1. Sir Nicholas Hide, 1. 
chief Juſtice of the Kings Bench, being a grave, religiqus, diſcreet Jones 24. 


| thereto)he was ſworn, and his Patent fead wh ich wes « Wrie unter 
Thomas Richardſon, 


9 G6 & 
£ Y 


his party-coloured Robes tothe CommoywBench and Kaare his 
at Jer jeants 


the Common Bench. And the next day aſtet N illilm Ney, one of the 


PI 


Readers of Lexcolss Iun was made the Kings Atturney General. 
n Smieh verſus Norffoln. 
45 ir Ge HEE 


nt 14 i SCH 1 | Ht 120 0 It? ns 5 

NeÞbt-- As Adminiſträttix to Smithſhet Pusdand, ko; two ann 
twenty pounds due-upoit'n Leafets} years, made by the inn. 
teſtate, fo; a Quartees rent-due in the time of the Mtetfate , and 
e Leaſe being mare o: 
t ot 3 Leaſe foz years, 
aving continuance” foz 


u bes ght in the 
intitk, Noy and Ger- 


0 m urreſt of Judgment, that the Derfotätion was 
ot gaod. Bernuſe toꝛ the twotaſt Quarters ol Rent, due after the 
death ol the Juttſtate, the Uctfon ought ta hape been in the Debet 2 cc.238. 


3 ep relyed upon Hargraves Cuſe. Coke 5. Cos. 31. b. 
fol: 21. But Jones; Whirloek, and my felt held, Phat the Acttun . 
was well bzought in the Detinet; the having the intereſt on⸗ 
ly as Adminiſtratrft ; And that — Caſe a 
Ne 121 aw : 
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2 Cr. 546. Law: And Jones ald, he knew it to be reverſed in point of jun, judg, 

. ment fo2 this cauſe; Alhereupon Rule wag given, Chat Jung 
ment 3 be entred fo2 the Plaintiff, unlels other caufe ws 
thewn, . ; 


Taverngr _— $Kingle 8 


3. Eebt. Upon an Obligation of one hundzed pounds cond; 
x Rol 247. | tioned to per wn the. Award of J. S. and J. D. ſo as 
made their Award betone the tenth ofDctober tallawing, under 
handg an N il they did not 11 75 then to ffand ts the um 
pſcabes N. iu as he made it in waiting. under hie hand and gg 
betone e twentieth of October following. 8-Defendant piez 
del, cen of 15 laid J. S. and . D. dia not make any Award bein 
the ber, no: J. N. the Umpire, befo2e the twenticth a 
Ocober be Plaintiff replpes. True it is, that J. S. m 
B. did - are 1. 8h any arbitrlment befoze ths tenth i 


- Dgtober ; hut that fe did angke an Award before 
TS nm 


nd aup.feql; andifhews it; 
ge zpter alia 100 Defendant 1 tg pay to the Plaintiff thin 
unds upon ſuch a dap, at the houſg.of William Sutton in Ch 
or 5 Weng * n mn 45 >, = A non payment ot᷑ the fa 
A 9 Pg And thereupon the Deferidant 
11 ofenpgnt moped, that this ſub 


e {gin 5 fo2 its, if they da nat agree, m 
yo 55 the! thouly 


it | t AL ABREAr t they des and an ineertain ths 

on. 10 het d nan arg rn 92 $þe- wozda, If they do un 

tee, ha , if they da not agree and make their a 

107 hier 51 0 hows and Pal _ — a dap; fo; othei 
g it dition. 

he move . by — — — was void; foz he 


da 
get; 
A nat power, nazi 


_ t winht-be a Trek 
1 ge all the Court 


ag 


1 Rol. 247. 
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Beamond verſus Long, quod vide ante fol. 208. 


As now moved and argued by Maynard foz the Dekendant 4. 
and by Rolles fo2 the Plaintiff ; And foz the Plaintiff he 2 248, 

firſt argued, that although the Husband hall not have a debt due tod 
the (Life, after her death without recovery, yet if they bzing. debt 
and recover, and after the TUite die, the Husband ſhall have that . 208. 
debt, quia tranſit in rem judicatam; and although the Baron here 
ſhould have execution in the right of his wife as Admimſtratrir, 
he could not have it to his own uſe, but to ſatisfie the Debts of 
the Inteſtate: And when they are ſatisfied, he is chargeable over in 
dccompt to the next Adminiſtratoz,o2 peradventure ſhall be charge- 
able fo2 that Debt as an Executor de ſon tor; demeſn, And they ha- 
bing bien at the charge to recover that Debt , and coſts, and Dam⸗ 
mages, awarded unto them; Jt is no reaſon the Yusband ſhould | 
loſe them: And he cited one Preſts caſe in nono Jacobi, in the Com- 7.391888.s: 
mon- Bench, where an Adminiſt.durant, minor. #tate,recovered in 22 
Debt, That the Executoꝛ at his full age might have Execution of ; ro1.92:. 
that Debt: But all the Court (Hide chief Juſtice being dead, and 
none in his place) conceived, that this Scire facias, lies not; Foz Foſtssa. 
the firſt Action was bꝛought by the Baron und Feme Adminiſtratrir, e 
which is in anothers right; And the recovery being thereupon, is 
in right of the Intectate; And the eme being dead, the Baron cannot 
claim that Debt; Fo2 he not being Adminiſtratoz hath not ony 
intereſt therein: Foz the Adminiſtratrir being dead, the Suit is 
mierly determined, and cannot be revive by any, but by him who 
comes in, in that right, and ſo doth not the husband; And tt differs 
not from the Caſe of viceſimo octa vo Henrici octavi, cited in Cok. 
ib g. Brudnells Caſe, ſol. 9 b. where an Executoꝛ recovers Debt and pon. 457 4. 
dies Inteſtate;the Adminiitrato2 cannot have a Scire facias becauſe 2 Cr.4. 
he is not pꝛivy to that Judgment, and he claims not pe ramount 
the Judgment, And they daubted ok the Cale cited nono Jacobi: 
But it is clier if Adminiſtration be committed, becauſe no (Util is 
extant, and the Adminiſtratoz recovers in Debt, and after the 18324. 
Will is pꝛoved wherein there is an Executoꝛ, ſuch an Executoꝛ 
thall never have a Scire facias upon that Judgment. And al- 
though it was objected , That the Judgment is fo2 Coſts and 
Damages, which belong to the Barou, although the ſaid Debt 
did not belong unto him, And therefoze the Scire faciss ſhould be 
maintained fo2 the Damages: Pet the Court held, that the Scire 
facias to have execution of the Judgment. fo2 the Debt, and alfa 
fo2 the damages, is not maintainable, And whether he might 
maintain a Scire facias fo the Damages and Coſts, they would 
not deliver any opinion. Pet it appears decimo nono Edvardi 
quarti, It one recovers in a real Action Land, and Damages, and 
dies beloze Execution, the Heir ſhall have a Scire facias to have 


Execution foꝛ the Land, and the c—_ toz the Damages. * 
2 | 0 
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Foſt. 373. 


* . A — 
fo2 the pꝛincipal caſe, they all held, That the Scire tacias lieg nt 
as it is bzought, And gave Judgment fo2 the Oefendant, And this 
Caſe being moved at the Table at Serjeants Jinn to the chick 


Baron and other Barons, and to Juſtice Rarvie, they; all agrcq 


in the ſame opinion. Vide poſtea 458. 
Reynell verſus Champernoon, 


Reſpaſs. Foꝛ taking and cutting of his Nets and Oareg 

The Defendant juſtifies; Fo2 that he was ſeiſed in Fee ofg 
ſ:veral Piſcarie : And that the Plaintiff, with divers others, in, 
deavoured with their Oares to row upon his water, and with the 
Nets to catch his Fiſh : And fo2 the ſafeguard of his fiſhing , he 


took and cut the Mets and Oares , &c. Thereupon the Platutif | 


demurrs. It was moved by Bulſtred Whitlock, That this Plez 
is not good: Foz he cannot by ſuch colour cut the Nets and Oareg, 
And of this opinion was all the Court, fo2the reaſon ſupra: 

he might have taken the Nets and Oares and detained them ag 
damage feſant , to ſtop their further fiſhing. Mhereupon it was 
adjudged fo2 the Plaintiff, 


Tyler verſus Wall, 


Reſpaſs of Aſſault, Battery and Impriſonment. Ultimo die 

Od obris, ſexto Caroli, apud UUlithering, and carrying himto 
Tyverton, and detaining him in pziſon fo2 two dayes. The De⸗ 
fendant juſtiſies, Becauſe decimo tert io Auguſti, ſexto Caroli, 4 
TUrit of Supplicavit de bono geſtu, iſſued out of Chancery ; And 


by a warrant krom the Sheriff to the Defendant, being his Bayliff, 


he arreſfed the Plaintiff the twenty firſt of September, and detain 
ed him two days, and carried him to Tyverton, and delivered him 
to the Sheriff, which is the ſame Arreſt, Detention , and Jmpz- 
ſonment, &c. The Platntiff replpes and confefſeth the TUrit, 
Ularranty and Arreſt, the twenty firſt of September, and Jmpy 
ſonment koz two years, as the Defendant hath alledged. But 


ſhews, that he afterward found ſurettes befoze the Sheriffaccow- 
ing to the TUrit, and was diſcharged. And that the Defendant 


Poſtea, videlicet, prædicto primo Octobris, ſexto Caroli, Altaulted 
and Impꝛiſoned him, 4e ſon tort demeſu. Et hoc, &c. And upon this, 
The Defendant demurrs. And now Hutchings foz the Plaintiff, 
moved, That the Plea in Barr was not good, Becauſe he doth not 
anſwer the time in the Declaration, videlicet, ultimo Octobris, nei⸗ 
ther by Anſwer noꝛ by Travers. But Grimſt on fo2 the Defendant, 


argued, That the juſtification being of an Act in the ſame County, 


and juſtifying all the time in the Declaration, although it doth not 
agree with it in the day, but concludes Que eſt eadem Tranſgreſſio, 
&c. is good enough. The day not being material. And all the 
Court was of the ſame opinion, and alſo concetved, That the Res 


plication 
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plication was not good, varping from the day in his Declaration, 
and is a departure therefrom ; CAherefoze, &c. 


Hughs, Adminiſtrator of J. D. verſus Harrys. 


Ccompt. Againſt the Oelendant: Foz that he occupied, as 
Guardian of J). D. fo nine years, ſuch Lands which were pon LES 
granted to W. D. father of J. D. and his heirs, by Copy of Court 
roll, tenendum ſecundum conjuetudinem Manerii of O,who entred 
and dyed \:iſed thereof , which deſcended to the ſaid J. D. and the 
Defendant received the pꝛolits as Gardian ; and afterwards J. D. 
pyed, and the Plaintiff, as Adminiſtrato2 unto him, bzings the 
Action. The Defendant pleads, that he did not receive the pꝛo⸗ 
fits as Gardian ; and iſſue thereupon , and found foz the Plaintiff. 
And now Grimſton moved in Arreſt of Judgment, Firſt, That the 
Declaration is not good. Becauſe he doth not recite the Statute of 
Marlbridge , accoꝛding to the uſual courſe in ſuch Declarations ; 
ſed non allocatur : Fo2 being a general Law, it needs not to be re⸗ 
cited, Alſo that Statute doth not give the Action, but is only in 
effirmance ofthe Common Law, as Coke Litt. 89. a. is. Secondlp, 
Jt doth not appear that they were Frehold Lands, but may be 
Coppyhold: Then agatnft tuch a perſon which occupies a Copp⸗ 
hold, accompt lies not; ſed non allocatur: Fo2 although it be men⸗ 
tioned, That the Land is granted by Copy, it is not ſaid, Tenen- 
dum ad voluntatem Domini; fa. it may be well intended a Freehold: 
And in Wales there be many Freeholos granted by Copy and by 
Veirg. And foz the Pleq, which was, that he did not receive as 
Gardian, And being kound againſt him it ſhall be intend2d4awfull 
Gardian ; whereupon it was adjudged fo2 the Plaintiff, 
8. 


„ — for theſe words,of an Atturney: Thou art a Kna ve, and pf. 414 
ſtirreſt up Suits betwixt parties; and ſtirredſt up a Suit betwitk 
ſuch parties to their undoing; and it is great pitty ſuch perſons 

ſhould go unhanged. Adjudged oz the Plaintiff, that the Action lies. 


Hollingſheads Caſe. 


Hun dont pꝛapes a Prohibition ta ffay a ſuit in the ſpiri-⸗ 9. 
tual Court fo2 Defamation , fo2 ſpeaking theſe woꝛds: Thou Jones 246. 
art a Bawd, and I will prove thee a Bawd. And becauſe theſe are 239255 
woꝛds pꝛoperly determinable in the ſpiritual Court, and fo2 which pon. 261. 

na Action lies at the Common Lam, a Prohibition was denyed.. 

But fo2 ſaying, Thou keepeſt an houſe of Baudry, This being mats Poſt.36 f. 353. 
ter determinable at the Common Law by Endictment , ſuit ſhall 9 

not be in the ſpiritual Court. Vide 27. H. 8. & Coke lib. 4. ſol. 20.2. 


Sanders 


Termino Michaclis, anno ſeptimo 


10. 
1 Rol. 61 2. 
R. 408 9. 10. 


. *— 
Saunders verſus Corniſh, Trin. 5. Car, rot. 840. 


T Keſpaß. Ot his Cloſe bzeaking at Weſtbrook. Mpon Not 

guilty pleaded a ſpecial verdict was found, That Simon 
Sanders was poſſeſſed of a Leaſe fo: one hundzed and thzeeſcoy 
years of the Land in queſtion; And by his (Uill in waiting, reciting 
that he had ſuch a Leaſe, deviſeth That his Bzother Chriſtopher 
Sanders ſhould have the uſe and occupation thereof, and ſhould taky 
the p2ofits of it during his like; And after his death, the uſe am 
occupation ſhould remain to the Tie of Chriſtopher during he 
Tlidowhood; And after her WUtdowhood , the uſe, occupation, am 
pꝛofits of the Pꝛemiſes, to be and remain unto the eldeſt ſon of 


1 the ſaid Chriſtopher, which he ſhall happen to have during his life, 


2 Cr. 198. 
Co. 8.95 .. 
- Cr. 4 t. 
Jones 15.16 


1 Rol. 6 12. 


7M 
Jones 253. 


And alter, fuch ſon dying without heir Male, to any other ſon 


which the ſaid Chriſtopher ſhall happen to have, one after another 


in koꝛm afozeſaty. And if the ſaid Chriſtopher happen to dye with 
out Heir male ok his body, And tor that I have a purpoſe to have the 
ſame Leaſe kept in my name, My Will and meaning is, That the uſe 
and profits and occupation ſhall remain and be unto q imon Sanders, 
Sc. in the ſame manner as befoze, &c. And ſo to divers others in 
the ſame woꝛds: And makes the ſaid Chriſtopher and Simon Sun. 


ders his Executoꝛs, and dies poſſeſſed: And that the ſaid Etx- 


cutoꝛs pꝛoved the Til and aſſented to the ſato Legacy: That 
Chriſtopher entred, and dyed without Jſſue, and made the ai 
Simon his Executo2; Which Simon entred,and had Jſſue John, am 
the Plaintiff his eldeſt ſon, and after made John his ſon Execy 
toz, and dyed; and John pꝛoved the Mill and entred, and made the 
Dekendant his Executoꝛ and dyed: And that the Plaintiffentred, 
und the Defendant ouſted him: And if, &c, The queſtion was, 
whether this deviſe of a term in this manner be good to go in 
remainder? And if ſuch Remainders, the one after the other, 
and limitation ofthe Deviſe of a Leaſe , may be good? And allthe 
Court inclined, in opinion, that the Deviſe of a term in this mar 
ner to make a perpetuity, cannot be good: Foz to limit a poſſibb 


lity after a poſſibility, and to limit the remainder of a term after a 


dying without iſſue, ſtands not with Law. But the Court would 
adviſe. 


Jenkins verſus Young, Paſch. 6. Car. rot. 5 3. 


Rror of a Judgment, in the County of Flints. The Erro7 as 

, aſſigned in the matter in Law. The Cale being adjudged, upon 

a ſpecial Merdict in an Ejectione firme, was, That triceſimo tertio 
Elizabethæ, one Meredith gave that Land to Edward Randall 6 his 
wife, Habendum to the ſaid Baron and Feme, to the uſe of them and 
the heirs of their two bodies; And fo2 default of ſuch iſſue, to the 
uſe of Edward Morgan and heirs. And whether the — 
en 
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Caroli Regis, in Banco Regis. 


Fenn Ene have an cſtate Taple , „ 92 but #02 their lives, was the a — 


And it was there adjudged foꝛ the then Plaintiff, chat it was an 
zitate Tayl : And now argued by Little ton, That it was-Erro2;Fa2 
he alleged, that the Etitte, out of which the uſe ould rice, was 
7 tod their lives; and the uſe cannot make the Eſtate larger than 
itations : fs 3. Eliz. Dyer 186. where Land was given tu 
102 their lives, To the uſe of another fo2 his life; It the Leſſtes 
e, the uſe to him to wham it is limited. is determined. But Jones 
Whatlock, and my ſelf, upon the firſt motion; conceived , that there 
is difference where an Eftate is limited xo one, and the uſe to a 


tion is ta two, Ha- 

bendum to them, tc tlie uſe ofthe! — 1. t 
recuted by the-Dtafute ; 
; I i et the! I AN e heirs -0 their 
Wand the; ma aw. And 102 it can 


he kiten as a lim Kation to themen "heirs of their bodies, re⸗ 


and the heirs of the other, that the Deed may 
5 to the intent of him that made it. and Jones 
nown this te he [o adjudged in Wales befoze 


| et the oth 
eon Accozd 


A | 
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. ; - The King verſus Maynard. 


TNfarmation. Fotingrolligg one hundred Buſhels, of Salt, to Cell 

again, contrary to the fozm of the Statute gfquinto Edvardi 
ſexti, cap. decimo quarto. Upon the Declaration it was demur⸗ 
red: And argued by Noy and Meſen, That this Infomation is 
not maintainable; Firſt, Becauſe Iogroſling is no offence fn it (elf, 
Fareſſalling and Regratirg 792 themſelveg offences pu⸗ 
ble 175 the e ingroſting in it ſelf unlawfull ; 


„ 02 by reaſon of the things bought and made 
It 142 ment 92 Juaſounation, 
, B: cquie-tt is nat anp victual-within the wozys az in⸗ 

15 Statits; Foz it is nat Bigtual« but: euly.Condime 
preſervation of Yiefual » Ind he cited a Recor Fasc. 18. 
judged ,. That puyipg of. Bagley and converting it into 
Dale, and ſelling it; 445 no offence puniſhabls in a Majo2 , who 
ſoly it; 192 gas.) fp Ki 1 Majoz being pzobibt- 
oy "ſell Wiguals-) Aug, 8 n v diudged {kemiſe ,; 
192 pe Wee not Wicen Statute :: And — 
ob. rot. 36. dnjunge d. 1 — ee Apples ta tell agai 


Ane 
ext i 2 1 , 
Dpcchaudiſe, BAG t:F1h.@@g@alt ; it is toe intenvev-that was 


Pran per, dee the uſe wall not be moze than the Estate out of pe. 
pbhich it is derived; Bur not when the 


ntum, 3 laſt.793. 


2 Cr. 214. 


KILN withia thy Statute ok quinto Edvesdi fei: nd — 3 Inſt. 195. | 
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13. 


a Cr.646.. 


Poſt 236. 


g Cr.202. 


2 Cr. 323. 


1 4. 
2R0.113- 
Godb. 4 30. 


Ante 133, 


2 C. 111. 


2 Cr. 133. 


untill the twenty Darcy, n 
et ab inde uſque Juli, and then diſſolved; wherefoze fo2 this mil- 


which is prohibited. And it would be a great inconvenience,if Sat 


ſhould be within the Law to be victuals, ta be pyohibted to be in 
groffed; loꝛ then it ſhoulv extend to thoſe that carry Salt in Tan 
to be ſolv, And would infozce every ons to buy Salk by the buſhel; 
peck at Ships,02 Salt pits,which the Law never intended, Putt 
Law intends thoſe things, which are ſols in great quantity,nfaq 
at every Market in every County, as Con, Cattle, Butter, Chi 
&c, But if any ingroſs all the Salt with an intent ts ſell wit 
his own pꝛite, and at unreaſonable pꝛiſes. he may be thcreofenpine 
asfo2 an offence at the Cömmon Law, and it it be found, hel 
finable, as appears by a Recozd, Paſc. 43. Ed. 3. rot. 19. ſhetun 
Court; whereupon it wasavjourned, ' e 


„ 


Tea, By a Plaintif kein Nr ll Ave b 


being at iſſue and tryed by Niſi prius , and verdict fox the 


Banco,pleads, that after the Mervick and befoze the vay.the Plain, 


Judgment V &c. And thereupon it was moved by Rolles, That 


this being a lea ariling after the Werdic, and befo2e the dap in 


Banco, cannot be pleaded, but pzayed to have it diſallowed ; um 
that che ſhould have Judgment; Foz the Oefendant hath no day 
to plead it. And ol. this opinion was the chief Juſtice and my ſelf, 


cæteris abſentibus ; whereupon Rule was given, That this Pleg 


ſhould be oed, And the Plaintif ſhould have Judgment un 
other matter ſhould be ſhewn., dc. Vide 4. H. 4. 3. 21. H. 6. 10 
21K. 7. 33.5. H. 7. 40. os 5 8 b Ty 1871 : by 1 
„„ The King and Barnes verſw Hill and Windſore 


]Nformation. Upon the Statute" triceſimo - ſecundo leni 
octavi: Foꝛ buying of 'Titles of one who had not been in po 


ſeſſion fo2 one pear, no had any Reverfion oꝛ Remainder. After 


Werdict upon Not guilty pleaded; and found ko: the Plaintif, it 
was moved in arreſt of Judgment : Firſt, Becauſe he recites the 


Statute of triceſimo ſecundo, and miſ-recites it in the date and in 


the tontinuance; Fo? he recites it to be at a Parliament Inc 

duodecimo April is, ànd continued uſque viceſimo quinto Matti 
following, which is a miſprifion in boch: Foz although the ſecond 
Seſſions of the ſald Parliament began the twelfth ol Apzil, yet 
the Parliament began the twenty eighth ol Apzfl-rriceſimo Henfici 
octavi, and the ſecond Seſſion began thetwelfth ot Apzil t riceſimo 
primo Henrici octaviʒ And the continuance by prorogation, was nut 
twenty fifth of March, but untill viceſimo quinto Mali 


priſion, althuugh it be a general Act and recited where it needs not 
ta be reriten, yet that miſcecital mkes-it ill, Vide Plow, 78. 
But Rolles for the Piaintifk. faiv, that although the Stature is 

12 65 milrecited, 
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miſrecit ed, yet it is not material; Foz he doth not ailedge, Chat it 
ig an offence againſt the Statute afozelatd, foꝛ then he had tied it 
ta the Statute recited: But it is alledged, That he bought pꝛe⸗ 
tended Rights, contra formam Statuti in Hujuſmodi caju editi prout. 
But the Reco2d being viewed, it was » That the Defendant Sta- 
tutum predictum minime curans, and relied upon the St. tute re- 
cited; And there is no ſuch-Statute, & c. The ſecond exception 
was, becauſe it is alledged, That the Defendant Hill, not being 
ſelled of ſuch Tenements, no2 having a Remainder oz Reverſion 
therein, conveyed and granted triceſimo primo Octobris, quarto 
Caroli , thoſe Tenements by way of Maintenance and Champarty 


| tothe laid Windſore ; and fo confirmation ofthe ſaid Conveyance, 


the (aid Hill and Suſan his wife , by fine, Hillarij quarto Caroli, 


granted the ſaid Tenements to Windſore, and doth not aver in 
ſicto, that it is a pꝛetended Right, &c. as he ought to do; Foz 
that is the point of the Action. Che third exception, Becauſe the 
value of the Land at the time of the Fine was 800 l. And he doth 
not ſhew what was the value of the Land at the time of the bargain 
of thoſe Tenements: And it may be, they were of better. value at 
the time of the fine, than at the time of the grant, and the grant of 
than is the offence. The fourth exception, Becauſe the Uerdict 


ids. Hill and his wife guilty, and the wife was not party to the 


lut; wherefoze , c. And the whole Court conceiveo , that theſe 
defagits in the Infoꝛmation made it ill, and that the Uerdict was 


ll. But they wouldadviſe thereupon. 


| Mathews verſus Whetton, Hill. 4 Gar. rot. 496, 
T7 Reſpaſs. Upon a ſpecial Merdict, the caſe was, a F-me Co- 


pl. com. 8). b. 


7 


pyholder fo2 life, takes Baron. The Baron makes a Leaſe jones 249 
to one viceſimo quinto Martij, tertio Caroli, by Jndenture fo2 a 1 Roll. 308. 10 


year. And by another Indenture dated the lame day and year, 
makes a ſecond Leaſe to the ſame party, fo2 a year, to commence 
viceſimo ſeptimo Marti, after the end ot the laid firſt Leaſe ; and 
by a third Indenture bearing date the ſame day and pear, makes a 
Leale to him fo2 a year, to begin the twenty ninth of March, next 
enſuing the end of the ſecond Leaſe ; and ſo betwirt each Leaſe 
two days, betwirt the beginning of the new Leaſe, and the end of 
the foumer. And after the Baron ſurrenders his Copyhold to the 
Low, who enters and lets to another fo2 fozty years. And after, 


during the ſecond Leaſe , the firſt Leſſee enters, and the Lows 


Leſſee oute him; and if the Entry of the Lozvs Leſſe be lawful, 
&c, They may the diſcretion of the Court, &c. And now Rolles 
argued fo the Plaintiff, the firſt queſtion he made, was, Whether 


the firſt Leaſe be a fozfeiture ? And he argued, that it ſhould not 


be a fozfeiture; Fo2 by the Law of the Land, every Copyholder co.. 7 b. 


may make a Leaſe fo2 a year without fozfeiture ; and here is but a 
LeaſMoz one pear: And although _ may be objected, It is a * 
„ | [1 0 
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2 Cr. 10r. 
1 Rol. 508. 


2 Cr. 30 I. 308. 


Co. 3-51. 


Moor 272. 


1 Rol. 5310. 


16. 


Jones 249. 
2 Rol. 5 46. 


o Cr. 90. 


rici ſeptimi, makes a Leafe by fine fo? five 


to avoid a foxfeiture, and Covene 8 Fraud, which the Law will no 
favour : Pet he ſaid,Fraud and pzactice ſhall not be intended, unſeſ 
tt be kound. The lecond queſtion, Admitting it be a foꝛfeiture, t 


the Loꝛd taking a furrender and not entring fo2 the fozfeiture , he. 


making a Leaſe foz ears, his Leſſee ſhall not enter fo2 the fozfeitnr; 
Foꝛ the Leſſee cannot, when the Lazd allows thereof. But Grin. 
fton ſo2 the Defendant argued, That it is a foxfeſture ; Foy 

thai Leaſes being all made at one time; ſhall be intenden one tit 
contract, and not warranted by the cuſtome. But tf fraud an 
pꝛactite apparent to depꝛive the Loz#0f his fozfeit ite, And thts G. 
vine needs not to be found, as a Leaſe fo2 thzee hundzed yearsi 
Morimain, and a Joyntreſs within rhe Statute of undecimo Her. 
| e by ft nd2ed years; This 1 
fozteiture as well as an Alienation of the Freehold of the Land; fy 
it is an equal miſchief, and dented, that a Copyhoiver make mh 
a Leaſe fo2 a year by the Law of the Land, and the general cuſtum 
of the Realm; Foz he ought to have a ſpecial cuſtome, other 
it is not good, unlelg it be fo2 the trial of a Title , which hath ben 
allowed, Becattle it is fo reducing a Right, and fox the Lozds hey 
fit. To the ſecond he laid, Admitting it is a fozfeiture , yer j 
Lo2ds acceptance of the turrender, not knowing of the fo2fetting 
is no difpenſation therewith, and conſequently that the Lom 
Lefee hath a good Eſtate and Right in him, fox which bis ente 
lawful. And Jones, Whitlock, att my ſelt, were of that opinſih, 
Mhereupon a Rule was given upon the firft argument, Thi 
Judgment ſhould be entred foz the Defendant, unleſs other caut 
was ſhewn. And another day being moved again, Richard 
chief Juſtice being then pzeſent, although he doubted at the fit, 
Foz the ſecond point, Jt was avjudged by bis cotiſent faz che Dt 


kendant. 


HFolyday verſus Oxenbridge. 5 
6 Rwy rp of Aſſault, Battery, Wounding, and Evil intreating, 

at London, &c. The - Defendant pleades , quoad- tht 
wounding Not guilty, quoad reſiduum of the Treſpaſs he pleaded, 
That diu ante tempus quo &c. The Plaintiff, apud Benjngto 
in Comitatu Surrey, communiter uſus fuit an ill Trade called 
cheating at play of divers the Kings Subjects with falſe Dice, ib 
defrauding themof their money; And koz the uſing of his ſaid il 
Trade, wandzing up and down the Country, to find our perſots 


inerpert at playing at ſuch games, to deceive them of their mom 
And in his ſuch wandzing the Country, to ſuch inkents, tempo 


quo, &c. came to the houſe ot Sir Nicholas Carew at 2 


_ afozeſaid, to find any whom. he might by playing with falſe 


diſpoil of his money: where finding the Defendant and one Wi 
liam Arnold in ſuch plap unexpert, deſired them to play with him 
in the ſafdhouſe ; whereupon the Defendant, andthe ſald William 


Arnold 
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Anold not ſuſpecting any hurt 02 deceit, predito tempore quo, dec 


play'd with the Plaintiff in the ſaid Youſe of Sir Nicholas Carew 
at Dice fo2 money, (the ſaid Dir Nicholas being in the houſe, and a 
Juſtice of Peace of the ſaid County) And the ſaid Plaintiff playing 
with the Defendant and the ſaid William Arnold with falſe Dice, 
ſubtilly conveyed by the Plaintiff (divers ſums of the Defendants 
monep, falſo & fraudulenter depredatis) would pꝛeſently have dc- 
parted from the houle, and ſought to eſcape : But the Defendant 
knowing certainly, that he was decetved by the ſaid falſe Art or 
cheating with falſe Dice, prædicto tempore quo, &. Molliter manus 
impoſuit upon the Plaintiff to bꝛing him befoze the ſaid Sir Nicho- 
las to be examined concerning the faid offence: And he examining 
and finding him upon his examination various and uncertain in his 
anſwer, bound him by recognilance to appear at the next Seſſions 


oz the Peace of the County of Surrey; at which Seſſtons he ap- 


pearing, was endicted and convicted of the laid offence, which ſaid 
impoſing of his hands and bzinging him befozzx Sir Nicholas Ca- 

rew, ex cauſa predicta fuir reſiduum tranſgreſſionis prædictæ; And 
Travers the Treſpaſs in London oz elſewhere, except at the ſaid 
houſe of Sir Nicholas Carew, Upon thts Plea the Plaintiff ve⸗ 
murred. And now Germin fo2 the Plaintiff moved, That the 
Plea was not good; Foz one cannot without an Officer foꝛ any 
cauſe, and that upon his own ſuſptcion only, arreſt oz ſtay any per- 
ſon.unleſs in Felony, eſpecially in his own caſe; Uherefoze , 8&c. 
But all the Court (the chief Juſtice being abſent ) held the Plea 
to be good: Foz it is ſhewn, That he was a common cheater, and 
that he cozened with kalle Dice, and therefoze the Defendant led 
him to a Juſtice of Peace, being in the ſame houſe: And it appears 
by the Plea, That there was good cauſe of ſtaping him; Foz he is 
aſterward endicted and convicted of that offence; And it is pro bono 
publico, to ſtay ſuch offenders: And the cauſe of the laid arreſting, 
taping, and bꝛinging him befoze a Juſtice. of Peace, being by de- 
murrer confeſſed to be true, They held it to be a good Plea ; and 

that the Plaintiff had no caulſe of demurrer ; whereupon, Rule was 
given to have Judgment entred fo2 the Defendant,8c, - 


Lakins verſus Sir John Lamb and Holt. 
Uare Impedit, Of the Church ol Segrave in the County of 


Northampton. The Plaintiff intitles himſeit by grant of the 
nexc avoidance. Sir John Lamb pleads to the Iſſue Non conceſſit, 


As the Plaintiff Counts; and Iſſue being joyned, it was tried by 


Nig prius. Holt the other Defendant pleads a Plea , whereupon 


it was demurred: and the Uerdic being found fo2 the Plaintiff 


in Summer Aſſiſe, and the Poſtea being returned at Octabis Mi- 
chaelis, the entry was, Curia ad viſare vult of the Judgment upon 


the Merdict and Demurrer: and day was given unto the Plain⸗ 


tiff and Holt, uſque Octabis Hillarij; and then Judgment Was gi⸗ 
| Gg 2 ven 


2 Cr. 498; 
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Ante 232. 
Poft. 380 
2 Cr. 528. 


18. 


+. tiff, it was moved in arreſt of Judgment, That the communicat 


19. 


faid Sibill and the ſaid Alice: Sibill Goodwin (innuendo the ai 


ven fo2 the Plaintiff, as well upon the Uerdict as upon the Demut⸗ 
rer. And becauſe no dap was given ts Sir John Lamb, againg 
whom the Uerdict is found , it was by Mr. Grimſton aſſigned fo 
Erroꝛ: Foz that the Judgment not being given the ſame Term m 

which the Poſtea was returned, but at another Term, Day ought to 

have been given to all the parties, and therefoze it is a Diſcontiny. 

ance ; and Diſcontinuances after Verdicts, are not aided. But all th 

Court held, It was not any diſcontinuance : Nozthe Uerdict being 

found againff Sir John Lamb, he is out of the Court, and no day 

ſhall be given to a Defendant againſt whom a Verdict is found: 

he hath no day in Court to plead any thing. But in this caſe day 

is only to be given to the party who is to plead to the Demutret. 

And divers pꝛelidents were ſhewn here inthe old and new Book of 

Entries, where the entry is only in ſuch manner ;- wherefoze it was 

held no Erroz, Afterwards Judgment was affirmed. | 


Mot and Alice his Wife verſus Butler, Trin. - Car. rot.. 


- A Ction for words, Whereas there was communication he 
A twirt the Defendant/and J. S. of one Sibill Goodwin and of 
Alice the Plaintiff, That the Defenvant ſpake theſe wo2ds of tht 


Sibill Goodwin) hath ſtoln away ſuch Goods (mentioning what thy 
wete ;) Andſhe (innuendo the Plaintiff) was privy and conſeming 
th-reunto, After Merdict, upon Nor guilty, and found fo2 the Plaſy 


tion being of two, andnotpectallyof Alice, But the, innuendoth 
Platnttff, there cannot be any reference to the Plaintiff: So the 
wo2ds do not appear to be fpoken of her; and the innuendo nil 
not help: And cited foꝛ that Co. 4. fol. 17. b. Roberts Caſe. But the 
Court heid, It was certainly and ſufficiently allevged: Fo; th 
woꝛds are to be referred ſingula ſingulis. And when it is ſaid Sidil 
Goodwin ſtole ſuch Goods, and the (innuendo the Plaintiff) wi 
privy and conſenting, &c, this wozd (ſhe) cannot be referred to 
Sibill, but to the Plaintiff, And fo the wozds,' That ſhe was privy 
and conſenting to the ſtealing of the Goods, there is good cauſe of 
Action: Fo2 the accuſeth her to be Acceſſozy ; whereupon it was | 
adjudged fo2 the Plaintiff... . 


Jaxon verfus Tanne. 


A Crion for words. Foꝛ that he ſaid of the Plaintiff, being ! 
Merchant, Thou art a Rogue and a beggerly Fellow, and 
prove thee a Bankrupt before rhe next Term: and foz that he ſai 
fterwards, upon the ſame day, to one John Harris of the Plaintiff, 
ruſt him not, for he will be thy undoing. The Defendant pleaded 
Not guilry ; and it was found fo2 the Plaintiff; and intire dame 


ges given by the Jury;Thereupon it was moved in arreſt of _ 
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ment by Holborn, That theie wozds are atlledgen co be at ſeveral 


tunes: And fo2 the woꝛds ſpoken the firſt time , che Action may 
iye ; but fo2 the woꝛds ſpoken alterwards, the Acton lies not; and 
damages being intire , there can be no Judgment: Foz the Court 
ſhall intend, that damages were given as well fo2 the ſecond as fo2 
the firſt ſpeaking , when both iſſues are found fox the Plainttff. 


But fo2 woꝛds ſpoken at one time, if damages be found, the Court 


ſhall intend they were given koꝛ the woꝛds only which are actionable 
and not foꝛ the other. But che Court conceived in this Caſe, That 
the wozds ſpoken at the ſecond time are as well actionable as the 
waꝛds at the firſt , and aggravates the firſt wozds : Fo2 when he 
firit called him a Bankrupr, and 1 will prove him a Bankrupr.&c. it 
lies fo2 theſe woꝛds (but not fo2 the woꝛds Rogue oz Beggerly tel- 
low ;) And when afterwards he laid to another, Truſt him not, for 
he will undo thee, they tend to the ſame ſenſe: Thereupon Judg⸗ 
ment was given fo2 the Plaintiff, unleſs other matter were ſhewn 
tothe Court. And being another day moved again, Richardſon , 
chief Juſtice, conccived, there was not any difference betwirt theſe 


wozds, 1 will prove thee a Bankrupr, and. ſhall prove thee a Bank- 


Poſt. 328. 


rupt by ſuch a time: And he held, that the Action well lies fo2 any of 


the ſazd woꝛds. 


Facy verſus Long. 


NRohibition. A queſtion was moved ,. Thether Tythes ſhall 
be paid fo? the depaſturing of Sheep fo2 ones Family only , 
and not to be ſold :? Fo2 the Pꝛeſcription was, that he paid the tenth 
pound of wooll of all Sheep ſold there and depaſtured. But May- 
nard moved , That notwithſtanding the payment of the tenth 


 flixce, he ſhould pay fo2 the Paſturage of his Sheep eaten in his 


houſe, But all the Court held, That Tythes ſhall not be paid for 
any Cattle eaten in the Family, no more than for Cattle reared for 


Paile or Plough :- And a pꝛeſident was cited Hillarij nono Jacobi, 


that ſo it was reſolved. 1 
Margaret Hinde verſus Epiſcopum Ceſtriæ. 


1 Becauſe the Defendant ſued in the Conſiſtoꝛy 
Court of Cheſter , befoze the Commiſſary there, foz a Mortu- 
ary, after the death of William Hinde, a Pyteſt of the ſaid Diocels, 
ſurmiſing, That by cuſtome there, he 'ought to Have foz a Moz⸗ 
tuary after the death of every Pꝛieſt dying within the ſaid Arch- 
deaconry of Cheſter , the beſt Po2ſe 02 Mate, his Saddle, Bzidle, 
Spurs, his beſt Gown o2 Cloak, his bett Hat, his beſt upper Gar- 
ment under his Gown, his Typpet, his beſt Signet oꝛ Ring, as to 
the Biſhop de debito conſuer. fore ſupponitur; and recites the 
Statute of viceſimo primo Henrici oRtavi;concerning Mortuaries. 
And the avers that there is no ſuch cuſtome there; and that = 


20, 
Jones 254. 
I Rol.647. 


Moor go. 
3 Cr. 476. 
1 Rol. 647. 


2 Cr. 430, 576. 


21. 


Termino Michaelis, anno ſeptimo 


3 Cr. 131. 


whether there were a cuſtome in that place to have ſuch things fozq 


— 


had paid a Yoztuary to the Par ſon of Bumberry: and that alter 
a Pꝛohibition rhe defendant had pꝛoſecuted his Suit there, 
Noy , Atturney General, moved foz the defendant, that conſul 
tation ſhould be granted. The firſt queſtion was, This luit being 
fo2 a Woztuary in the Archveaconry of Cheſter, and the doubt, 


Yoztuary, whether this be juſt cauſe of Pꝛohibition? Oꝛ that this 
fuit-being foꝛ a Moꝛtuary is merriy triable in the Spiritual Court? 
and it was alledged on the defendants part, That this is merly 
triable in the Spiritual Court upon the Statute of Artic. Cleri, 
which ſaith, That where a Suit is foz a Moztuary, Pꝛohibition 
ſhall not be granted: And in Fitz. Nat. Brev. 53. and 51. 10 h. 
4. 2. where cuſtome is alledged fo2 the payment of a Moꝛtuary, it 
is ſaid this cuſtome is triable in Court Chziſtian: And 13 R. 2. 
Juriſdiction 20. Kelloway fol. 110. where ſuit is fo: a Yoztuary, 
conſultation ſhall be awarded. But Calthrop fo2 the Platntif 
moved againſt it and ſaid, True it is, befoze the Statute of vice(- 
mo primo Henrici octavi it there were a ſuit in Court Chꝛiſtian fo} 
a Yoztuary, conſultation ſhould be granted; Vide Doct. & Student 
tol. 176, and the Book pf Entries ; but the courſe is otherwiſe ſince 
that Statute. But the ſecond queſtton, TUhether conſultation ſhall 
be granted upon a motion, without anſwering to the P2ohibition? 
And that was moved by Noy, That it ſhall ; Becauſe the ſuit be- 
ing fo2 a Moztuary, there is no cauſe of Pꝛohibition; therefor 
conſultation ſhould be granted. And of_that opinion was Jones 
and Whitlock, That a Pꝛohtbition ought not to have been grant- 
ed, it being a ſuit fo2 a Moꝛtuary; and although it was alledged, 
It is nom grantable upon the Statute of 21 Hen. 8. they 
conceived, that by the P2oviſo therein, Woztuartes ſhall be paid 
in the Archdeaconry of Cheſter, as befoze they have been accuſts- 
med; ſo it is out of the Statute: And the cuſtome fo2 payment 
of MWoztuaries being in queſtion , is triable in Court Chaiftian: 
And although Pꝛohibition hath beenunduly granted, yet it is no 
diſcretion in the Court to grant a conſultation upon motion with 
out anſwering. But Richardſon and my ſelf held, that no conſul- 
tation ought to be granted: Foꝛ the ſurmiſe in the Pꝛohibition is 
good, that there is no ſuch cuſtome, to have ſuch Goods foz Mo 
tuaries, as is ſurmiſed ; and that may well be tried by the court 
of the Common Law: Fo2 now the Statute appoints what ſhall 
be paid foz Moztuaries: And that in the laid places, in Wales 
and Archdeaconry of Cheſter , ſuch Yoztuaries ſhall be paid as 
have been accuſtomed, which ts iſſuable and triable at the Common 
Law, eſpecially as this caſe is, wherein the Plaintiff pꝛetends and 
ſurmiſeth,that ſhe paid the Boztuaries to the Parſon of Bumberry, 
in which Pariſh the ſaid Pꝛieſt inhabited: And that there is no 
(ſuch cuſtome. ſhe ſhould pay it to the Archdeacon. Secondly, (de 
held as this Cale is. no conſultation ought ta be granted upon mo⸗ 


tion, without anſwering to the Pꝛobibition; Becauſe the 3 
| 
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tiff in her Declaration upon the Pꝛohibition hews, That the De- 
fendant hath ſued after the Pꝛohlbition, which is a contempt and 
ought to be anſwered, but peradventure in ſome Caſes, when the 
Pꝛohibition appears in it ſelf to be unduly granted, the Defendant 
befoze appeqrance, having committed no contempt in pꝛolecuting 
thercof, may move tb have a conſultation ; whereupon it was ap- 
potnted, that the Defendant ſhould plead o2 demur, and then the 


Court would give Judgment upon the Reco befoze them, ac. 


Mills verſus Mills. 


BE Clion ſur le Caſe in nature del conſpiracy. CUhereas the Defen- 
dant with J. S. falſo & malitioſe conſpired to pꝛocure him to 
be indicted of ſuch a Felony, That the Defendant fal io & malitioſe, 


' ſuch a day pꝛocured him to be Envicten , whereby he was much 


vered, ac. After Uerdict, in arreſt of Judgment, Littleton moved, 
Chat this Action lies not, becauſe he did not ſue the other as well 
as the Defendant ; Fo2 conſpiracy ought to be againſt two, ſed non 


22. 


allocatur: Foz Action upon the Caſe may well be againſt one of en 


them; whercupon it was adjudged fo the Platntiff, 
| Walſh verſus. Biſhop, Hill. 6 Car. rot? 954. 


Rror. Of a Judgment in the Common Bench, in Treſpaſs 

of Battery againſt two. They plead ſeveral Pleas, The one 

Not guilty, the other Juſtification ; whereupon ſeveral Iſſues 
were zoyned, and the Jury found both Jſſues fo2 the Plaintiff, and 
alſels ſeveral damages, but joint coſts. And afterwards the 
Plaintiff cauſed a Nolle proſequi to be entred againſt the one, which 
was cntred acco2dingly ; and takes Judgment againſt the other 
fo2 the damages found againſt him, and the coſts. And the Erro2 
afſign:d by Littleton was, Becauſe a Nolle proſequi againſt the one 


beloze Judgment entred, is quaſi a releaſe unto him, which ſhall ' 


inure to the other, and abate the Ilrit fo2 both. But if he had pzay- 


ed Judgment againſt the one, and had it, then be might enter a 


Nolle proſequi againſt the other. And that entry of a Nolle proſe- 
qui againſt the one after Judgment, ſhall not abate the Ulſrit, no2 


bea releaſe to the other: and foꝛ that was cited 14 Ed. 4.6. But it 


was anſwered by Mr. Grimſton, That this Nolle proſequi is not 
areleale in it ſeik, but an acknowledgment , That he will not pꝛo⸗ 


ttited as againſt the one; which the Plaintiff may well da in Treſ- 


paſs, where the Defendants ſcver themſelves by pleading, and 
there be ſeveral Uerdicts againſt them; and ſo there be divers p2eſt- 


23. 


dents where Nolle proſequi's are entred as well befoze Judgment Poft.243. 


as after; and fo is the old Book of Entries; whereupon the Court 
would adviſe. 


Robinſon 


Termino Michachs, anno ſeptimo 


N — 


Mounſon verſus Cleyton, Trin. 6 Car, rot. 1343. 


24. Cire Facias. To have Execution upon a Judgment in Debt 
Poſt. 2s. The Dekendant pleads, That at another time the Plaintiff had 
ſued execution by a Capias ad ſatisfaciendum, and the Defendant 
was taken in Execution. The Plaintiff replies, That true it is. 
he ſued a Capias ad ſatisfaciendum, and the Defendant was taken 
thereupon, But he pꝛeſently reſcued Himlelt and eſcaped. The De, 
k. 34. fendant demurs thereupon. And all the Court conceived, that the 
Keplication was good: Foz the Plaintiff, not having the fruit of his 
x 246. b. Execution, may have a new Execution; and it is not reaſon the De⸗ 
AT 255. Ffendantſhould take advantage de ſon tort demeſy : And as there ig 
no cauſe fo2 the Defendant to have an Audita Querela-when he is e. 
moor 5). ſcaped and taken again,unleſs it be fo2 a voluntary permiſſion by the 
Ante 75-153 Sheriff; ſo there is not any bar fo2 him to have new Execution: 
And although it is no good return upon a Capias ad ſarisfaciendum, 
That the Defendant reſcued himſelf (fo2 the Sheriff at his own pe⸗ 
ril ought ts have kept him) noꝛ any Plea in Debt upon an eſcape; 
yet the party himſelf ſhall never take advantage os his own tozttoug 
Yelv.g2. act, And as it was ſaid, that it appears the Plaintiff might have 
Ante 75, 109, Hig remedy as well againſt the Sheriff as again the Defendant: 
27.425, ſo it was anfwered, That doth not take away his remedy again 
3 Cr. 478. the party who eſcaped, -unleſs the Defendant ſhews, that the Plat 
tiff had ſued the Sheriff and recovered againſt him; and it may le 


ante x09, the Sheriff here is dead, and then no power to ſue his Executors! 


TAherefoze, it appearing that the remedy remains againſt the party 

himſelf, Rule was given, that Judgment ſhould be entred fo2 the 

Plaintiff, unleſs, &c. 29 Aſſ. 41. Co. 3. 44. b. et 52, b. 

Wells, Adminiſtrator durante minore ætate of J. S. verſus Some. 
25. Ccount, Againſt the Defendant as Bailiff and Receiver, and 


J ſhews oulp, that he was Bailiff of ſuch a Manoꝛz, ac. The 
Defendant pleads to the Jſſue, and found againſt him. And fn ar- 
reſt of the Judgment the firſt exception taken, was, Becauſe he doth 
not ſhew that J. S. ts within the age of ſeventeen years ; and it may 
be he is under age. and vet above the age of ſeventeen years;ſed non 
allocatur : Fo2 it ſhall not be intended, unleſs it be ſhewn, that he 

do. s. 29a. was above the age of ſeventeen years , when the other hath admit- 
ted him to bꝛing the Action, and pleaded to the Aue. The ſecond 
erception, That the Declaration is not good, was, Becauſe he 
charges him by the name of Bailiff and Receiver, and afterwards 
doth not ſhew any charge againſt him as Receiver, ſed non alloca- 
tur : Fo2 it is the moze fo2 the Defendants benefit ; whereupon it 
was adjudged fo2 the Plaintiff, 


Termino 


/ 


Termino Hillarij, anno ſeptimo Caroli Regis, 
a 0 . in Banco Regis. 


Mlilles verſus Milles: 


Sſumpſir, Fo2 that the Defendant, in conſideration of . 
Parriage.pꝛomiſed to the Plaintiff twenty pounds, to 1 Rol 29. 
be paid in manner c fozm following, viz, ten pounds at | 
| Michaelmas 163 1. c ten pounds reſidue at Michaelmas 
1632. And foz the non-payment of the firſt ten pounds he 
bzings the Action. The Defendant pleads non Aſſumpſit, and found 
Againſt him, to his damages twenty pounds, and coſts two pounds 
thirteen ſhillings four pence. And it was moved by . Grimſton in 
arreſt of Judgment firſt, that the Action lies not till after Michael- 
mas 163 2. j compared it to an action of Debt grounded upon a ſin⸗ 
gle Bill fo2 ten pounds to be paid, viz. five pounds at our Lady day, 

An five pounds at Michaelmas: Debt lies not untill the laſt dap. 

Derondlp, Here be damages given fo2 the laſt day which is not yet 

tome. But Jones, Whitlock, and my ſelf ( Richardſon chiet᷑ Juſtice 

being abſent) agreed, That the Actton well lies befoze the laſt day, co. Ltg. 292 
bring an Action upon pꝛomiſe oꝛ Covenant: Foz the bzeach is im⸗ d. 
medlately foꝛ the firſt 10 l. not being paid at the day, and foz this — 1 
beach the Action well lies. But we held it to be otherwiſe in Debt, 2 cr.r1s. 

the Contract oꝛ Bill being entire. Secandly, we agreed, that the Mo.:3- 
damages of twenty pounds ſhall be intended given fo2 the firſt ten 


1 Rol. 29. 


pounds, and that he ſhould have ſo much damages foz non-payment Cr. 503. 


thereofonly, without any reſpect to the ten pounds which is not yet Poſt.350. 
due: CUhereupon it was anjudged fo2 the Plaintiff, Vide. zet 3 
Ph, et Mar. Dy. 11 3.4. l 


Cooks verſus Douze. 


Eur of a Judgment in Winton, Where the Plaintiff decla- 
red, that he lent to one Wheeler twenty pounds at the Defen- 


dants requeſt, and that the Dekendant in conſideration the Plain⸗ 


tiff would reſt content and fozbear the ſaid money per paululum tem- 
pus, p20miſed upon requeſt he would pay; and alledges in facto 
That he foꝛboꝛe per paululum tempus, and required payment; and 
the Defendant had not pet paid, although he required payment at 


uch a day. After non Aſſumpſit pleaded, and Uerdict and Judg⸗ 


ment given fo2 the Plaintiff, it was aſſigned fo Erroz that to foz⸗ pon. 30. 
bear per paululum tempus, is not any conſideration, becauſe there is = cr. 20.683. 


mt any certainty therein: And Foſter ſaid, there be divers pꝛeli⸗ 


dents, that it hath been adjudged to be ill. But all the Juſtices ab- 
Yh ſente 


8 . * 9 
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Termino Hillarij, anno ſeptimo 


poſt. 438. 


2 Cr. 2 50.683 · 


Poſt. 273. 


3. 
Jones 255. 
2 Ro. 119. 
Ben. 141. 


| Poſt. 274. 


Mo. 19. 
Co 11.8 l. b. 
poſt. 274. 
Moor. 19. 


ſente Richardſon) held, That it was well enough 
money was lent to Wheeler, and long fozbozn, and the Plaintiff up⸗ 
onthe Defendants requeſt; agreed foꝛ a longer time, and to artept of 
the payment krom him when he bonne required; and alledgeg 
in facto, That he fozbozw till the day of 


Foz when the 


f3:Action, and that he re, 


IN 


and not otherwiſe : And wꝛhen it is ſevered from the Land, the pu⸗ 
perty which the Leſſee had therein, is loſt, And then the p2operty 
thereof is only to the Lefſoz; ſo as he may habe an Action fo? the ta 
Lying it away . 02 Action r Trover & (onverſon: And that ſuc 
paoperty which he hath by the Common Law, always remains it 
bin. notwithſtanding the Dtatute of Gloceſter, which give bim the 
Action of Maste to puniſh ſuch cutting down: And they (aid, 
That Lee chief Juſtice was of their opinion. But Dodderidge was 
always of the cantrary: Ind they ſaid, A Kule was once given that 
Judgment ſhould be fo2 the Plaintiff; and they marvailed it was 
not entred. And nom Richardſon chief Juſtice ſaid he was of then 
opinion, that the pꝛoperty of the Timber⸗ tree. when it is cut down, 
10 vo longer in the Leſſee; foz his intereſt is in it oniy during the 
time it is growing upon the Land, and that afterwards it oy" 

| only 
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Noceed againſt the one; and his acknowledgment is an abſolute 
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only in the Leſloꝛ, Co as he alone ſhall habe an a 3 wo | 


the carrying it away. But l was always of the contrary opinion, 
that theLeſlee lolely, during the term, ought to have an action fo2 the 
carfying away of it, and not the Lefloz'; Foꝛ the poſſeifion and pꝛo⸗ 
perty is veſted in him during the term, and is not loſt by his cutting 
don, noꝛ by the cutting down ol a Stranger; and that he is charge- 
able in an action of waſte to anſwer treble damages to the Leſſoꝛ; 
and ſo the Leſſoꝛ having ſufficient remedy, it is reaſon the Leſſee 
hould have the action againſt him who cuts it down and carries it 
away, to have recompence;and the recovery by theLeſſo? in an action 

dl Trover, is no barre,fo2 the Leſſee to plead in an action of waſte:no2 

is ir reaſan a recovery of ſingle damages againſt him who cut down 


the ſaid Cimber,thould be a barre in waſte , where he is to recover 
| treble damages; therefoze the Leſſo2 during the term,ought to have 
his remedy only againft the Leſſee , and he over againſt him who , irg. 


cyt down the ſaid tree. But notwithſtanding , upon their thee 


| opinions, it was adjudged fo2 the Plaintiff. See Cok. 4. 6 2. Cok. 5. 


76. Cok. 11. 48. & 81. Dy. 90. 44. Ed. 3. 5. 10, H. 7, 2. Cok, Lit. 


220, a. T 


Walſh verſus Biſhop, ( quod vide ante pag. 2.39.) 
W As now argued again by Littleton, Recozder of London, fo? 


the Plaintiff in the writ of Erroꝛ, and by Henden Serjeant 2 Ro. 100.1, 


ſathe Defendant, The errozs inſiſted upon were, firſt , that the 
Jury ought not to have given ſeveral, but joynt damages. Second⸗ 
Ip, that the entry of a nolle proſequi befoze Judgment is quaſia 
confeſſion ol his action to be falſe againſt one, oꝛ areleaſe unto him, 
which being befoze Judgment is, as it were, a releaſe to both. But 


the Court ( abſente Jones) conceived, that there was not erroz in 


either or them: Foz, firſt, when the Plaintiff hath relinquiſhed his 


ſuit againſt the one, although in truth there ought to have been 707825.“ 


inquiſition but once of the damages, and not ſeverally, yet it is not Ame 35. 


material when no advantage is taken thereof, And as to the ſecond ,. 


Itis not a confeſſion that this writ is falſe, noꝛ an abſolute releaſe 


to the one, But it is, as it were, an agreement, that he will not P#-55:- 


barte as to him, and pꝛoceeding may be againſt the other. As il one 
pleads a Plea, and there is a pemurrer thereupon, and the other 
pleads to the Iſlue, and it is tryed, It is an uſual courſe to enter a 
Nolle proſequi agafnſt bim who pleaded the Pleawbereupon the de⸗ 


murrer was, and to prap Judgment againſt the other. So where 
they ſever themſelves by ſeveral Pleas, he may enter a Nolle proſe- 


qui againſt the one, and have his Judgment againſt the other: and 


| divers p2ecedents being ſhewed on both ſides, that ſuch Judgments 


have been ſo entred , the Judgment was affirmed. Vide 18 Ed. 4. 


26. 5 H. 5. 1. The Book of Entries 585. 589. 5 H. 7.24.11. H. 7.5. 


Dh2z Copland 


Hob. 70. 


34. 


Co.L. 366.4. 
| pl. Com. 464-b. 
a Cr. 474.624. 


2 L. 1 74 


2 Cr. 524. 


6. 


Ante 230.23! 


Termino Hillarii, anno ſeptimo 


— — 


Copland verſus Pyatt, Trin. 6. Car. rot. 68). 


| 1 firme, Upon a ſpecial Uerdict the caſe was, that Wi. 


liam Bertram leiſed in Fee, having thzee daughters, by Inden. 
ture betwirt him and Robert Bagley , in tonſideration of 400 l. paid 
by the ſaid Robert Bagley, in conſideration of a marriage had be 
twixt Robert Bagley ſon and heir of the ſain Robert Bagley , and 
Margaret eldeſt daughter of the ſaidWilliamBertram,@ pzeferment of 
the biood of the ſaiv William Bertram,Covenanted to ſtand ſeiled to 
the uſe of the ſaid Robert the ſon, and the ſaid Margaret his wife, and 
the heirs or her body, and fo2 default ofſuch iſſue, to the uſe of his 
other daugbters, and the heirs of their bodies, the Remainder toth! 
heirs of the laid William. The Husband dieth having no iſſue, am 
Margaret his wife, by Fine conveyed it to the Defendant, upon 
whom the iſſue entred.as fo2 a Foxfeiture by the Statute of 11. H.). 


and whether it were aFozfeiture oꝛ not, was the queſtion ; and i 


was reſolved, that ſhe was not a Joyntrels within that Statute, 
notwithſtanding the 400 l. paid by Robert Bagley the Father; in 
the Land firſt moved from William Bertram the wifes Father, am 
the pzeferment of the blood ofWilliamBertram,ſhews the intent,thit 
the Busbands heirs ſhould not be pzeferred, but the wifes, foz the 
meaning of the makers of that Law, was only to diſenable women 
who have any Eſtate in Dower , oz fo2 life, 02 in Taple , joynth 
with their husbands, oꝛ only to themſelves of the Inheritance 9 
Purchaſe of their husbands; o2 given to them by the Anceſtozs of 
their husbands, oz other perſons ſeiſed to the uſe of ſuch husbands 
oꝛ their Anceſtoꝛs, when they become ſole , oz with any other afte 
taken husband, from making ſuch alienations, whereby the hein 
of ſuch husbands might, and befoze the making ol that Law, wer: 
frequently diſinherited: But in this caſe the advancement is by the 
Anceſtozs of the wife, g is not of the purchaſe of the husband 81 his 
Anceſto2s,no aſſured by the husband oz his Anceſtozs. And in this 
caſe the Biſhop of Exeters caſe was cited, who in conſideration of 
kind2ed to the woman, and ſervice done by the man, gave certain 
Lands to them in tayle; and it was adjudged , that the wife, after 
the death of the husband. had no Eſtate within the laid Statute of 
11. H. 7. and that ſhe might ſell it, becauſe the Land came not from 
her husband no2 any of his Anceſtoꝛs, no from any ſeiſed to theuſeof 
her husband oz hisAnceſtozs. VideCrooks 2. Part of his Reports, Ter- 
mino Trin. 5. Jac. Banc. Regis, in the caſe between Ware 4 Walthen. 


And therefoꝛe it was adjudged fo2 the Defendant, Vide Mich. 19. Jac, 


Kinaſton verſus Lloyd. Et Paſc.1 6. Jac. B. R. Kirkman, verſus Thomſon. 
Meredith ver ſus Joans, Paſch.6.Car,rot.s 3. 
E bur of Judgment in Flintſhire, The Erro2 was aſſigned in 


point of Law,viz, That Judgment was given there upon 8 
ſpecia 
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ſpecial Wer dia fo2 the Plaintiff, where it ought to have been fo2 
the Defendant. The Caſe was, Land was given to Baron and 
Feme, Habendum to Baron and Feme to the uſe of them and the 
heirs of their bodies. The queſtion there was,whether it were anE- 
ſtate fo Life only, o; an Eſtate Tayl? And it was adjudged to 
he an Eſtate Caple; and now argued by Littleton Recozder of Lon- 
dan fo; the Plaintiff in the TUzit of Erroz: And by Calthrop fox 
the Ocfendant, And all the Court (abſente Richardſon held, 
That the Judgment ought to be affirmed ; Foz they conceived , 
That this limitation in the Habendum, to the uſe of the Gꝛantees 
and the Deirs of their Bodies, is as a limitation ofthe Land it (elf, 
being all to one perſon ; and is as if it had been ſaiv, Habendum to 
them and to the Yeirs of their Bodies; And not like to the caſe 
2 & 3 Eliz. Dyer. 186. Foz true it is, when the Eſtate is limited 


to one 02 two.to the uſe ol others and their Yeirs , the firft Eſtate at 239-231 
is not enlarged by this Jmplication, and the uſe cannot paſſe a 4 


greater Eſtate, But here whei the Gꝛant and Habendum convey 
the Ellate, and the limitation of the uſe is to the ſame perſon, that 
ſhews the intent of the parties, and is a good limitation of the C⸗ 
ſtate  Fo2 it is not an uſe divided from the Eſtate, as where it is 
limited to a ſfranger, but the uſe and Eſtate go together; wherefoze 
it is all one as if the limitation had been, to them and the Heirs of 
their Bodies. And Jones ſaid, that he knew many)Conveyances 
had ben made in this manner, and twice bzought in queſtion, and 
adjudged to be an Eſtate Tayl ; whereupon Judgment wag af- 
firmed. WE | 


Swayn and others verſus Stephens, Hill. 6. Car. rot. 1243. 


Ction ſur Trover S Converſion. Df a Ship and nine pieces 


of and declares, That primo Martii, viceſimo primo Jones 2532. 


Jacobi, he was pollefſed, and the ſame day loſt them, which came 
to the Defendants hand, who tertio Octobris, tertio Caroli, con- 
verted them to his pꝛoper uſe. The Defendant pleaps the Sta- 
tute of viceſimo primo Jacobi, of limitation of Actions ; And that 
the twentieth of Barch,decimo nono Jgcobi,cauſa Actionis accrevit; 
Do as not only thee years and moge are incurred ſinte the Parlia⸗ 
ment, But alſo ſix years,after the converſion befoꝛe any Action com: 
menced. Et hoc, cc. The Plaintiffs reply, That they were pol⸗ 
lelſed of the ſaid Ship as of their pꝛoper goods, and fo being poſ⸗ 
eſt befoze the twentieth of March, decimo nono Jacobi, viz, primo 


Martii, decimo nono Jacobi, They agreed at Londo n afozeſatd,inPa- 


rochia et Warda prædicta, that the ſaid Defendant as their ſervant, 


ſhould tranſpoꝛt the ſatv Ship and Goods to T. in Spain, being 
parts beyond Seas, and ſhould afterwa rds reſtoze them unto the 


Plaintiffs upon requeſt > whereupon the Defendant taking the ſaid 
Ship, the ſaid primo die Martii, decimonono Jacobi, tranſpozted 


her to the parts beyond Seag, viz. to T. And viceſimo Marti, 


dectmo 


1 


Termino Hillary, anno ſeptimo 


Poſt.333+ 


Poſt. 334. 


Ant. 2 29. 
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decimo nono Jacobi, there ſold the ſaid Ship and Goods to perfong 
unknown and converted them to his pꝛoper uſe. And that the De- 
fcavant after the ſaid converſion, remained in partibus tranſmarini 
uſque primum Maii, primo Caroli , By reaſon of which ſtay , they 
could not ſue him per Legem Terre: And that primo Maii,primy 
Caroli, he returned; whereiipon the firſt of October, tertio Carojj, 
apud London, they required him to deliver the laid Slip and 
Goods, which to do he refuſed. But the ſaiv Ship and Goods, 4d 
tunc & ibidem, converted and diſpoſed prout ſuperius continetur;Fr 
hoc, &c. And. upon this Replication, the Defendant Demurtg, 
And nowEenden Serjeant moved, that this Action of Trover is nit 


within the Statute, but is omitted; Foz although at the firſtthe 


woꝛds be, Actions of Debt, Detinue, Actions upon Trover, Account, 


&c. ſhall be bzought within the time after limited, pet in the per 


cloſe, Actions ſur Trover are not mentioned. But all the Court 
conceived, although Actions of Trover are not mentioned in the per; 
cloſe ; pet the wozds being, That Actions upon the Caſe ſhall be 
brought within fix years;and Actions for words within two years,n 
thoſe-general wozds of Actions upon the Caſe, the Action of Trover 
is implyed; whereloꝛe it was not allowed. Secondly, Admitting 
the Defendant was beyond Seas fo2 ſir years after the converſion, 
and did not return into England, the queſtion was, whether 

Plaintiff had not liberty to bzing the Acton at any time within 

years after his return? Foꝛ the P2oviſo is on the part of the Plan 
tiff, if he be over the Sea at the time of the cauſe of Action, that he 
ſhall have time after his return: And by the ſame equity, tt ſhal 
be ſo where the Defendant is over the Seas, and cannot be ſued, 
Aut that point the Court did not reſolve.” Thirdly, It this requiſ 
and non-delivery after his return, be not a new converſion and caul: 
of Action, ſo that although he was barred befoze by the Statute 
of Limitation, whether he ſhouldnotbe hereby reſtoꝛed to that Action 
And Jones and Whitlock conceived. that he ſhould, and that it may 
be well intended, the Goods came to his hands again after his 
Sale; and the demanding them of him, and his denial and conver 
ſion, is good cauſe of Action: But J doubted thereof. Fourthly, t 
was urged, that here the Replication was a departure fromthe 
Declaration; Fo2 by the Declaration the Plaintiffs ſuppoſe ac 


ſual loſs and a Trovey by the Defendant, primo Martii, 21 Jacobi. 


But in the Replication they ſluppole an agreement to tranſport the 
ſaid Ship and Goods, and afterwards to reftoze them to the Plain- 
tiffs, and that the Oefenvant ſold and converted them to his own 
p2oper uſe the twentieth of March, decimo nono Jacobi, and ſo avs 
riation between the Declaration and Replication, in the time and 
manner how the Defendant had them. Alſo, by his own confeſſion, 


the converſion was made above ſix years befoze the Action bꝛought. 


Reſiduum poſtea,pag. 333. 
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„ Soutley verſus Prieg, Hillc Caremn 27. 
MIN e e ee SHOT C3676 ene eee 
Ppeal of Murder: Bipugbt by. Init awarded to the Sheriff 8. 
.of Salop, being the next County adjoyning to that gf Mont - Jones 255- 
gemem in Wales, fo murder of, her husband at Montgomery, 
nthe County ol Montgomery ter Merdim op the Plaintiff, 
+ upon Not guilty pleaded, being trypd by a Jury ot the County ol Sa- 
boat the Bare z, the murder being foul, and the Defendant found 
gullty ;- It was no ned in Arreſt nt Judgment. That this Wait 
Appeal ought to have been bzought in the County ot Montgomery, 
where:the Fact was committed, and not in anyother County ads: 
jopning'z' And it was ſeveral timep argued at the Purre, by Henden. 
and Berkley Derjeauts and Littleton fo; the: Plaintiff ; And bß 
Charles Jones. Serjeant Lloyd and others ſoꝛ the Defendant; And 
after Argument, all the Court reſalved , that the Mit ſhould. 
abate; Foz it is agatuſt a fundamental Yule of Law, that a Tryal 
u Murder by Appeal, or otherwiſe ſhould be out of the County 
where it is committed;as 18. Ed. 3. 32. 11. H.. 98. 8 Stamford fol. 
A And koz thiꝰ caule, it wagagubted , at the Common Lam. 
where ffrook were given in ane County; ànd death enſued in 
another County, hom it ould be tryed? And ta avoid this doubt, 
the Statute of ſecundo Edvardi ſexti 24. was made. But it always 
was clear, that a Fact in one Cnaunty ought: not to be tryed in ano⸗ 
ther; and although it hath been objected, there would be otherwiſe 
fayler of Juſtice, Becauſe in Wales Breve Domini Regis non currit; 
and this Appeal is quaſi fo2 the King, And where the King is party 
he may always ſue in any County adjoyning: As in Quare impedit, 3 Cr.g10. 
um Advowſan in Wales, becauſe- there they cannot mite to the 
Piſhap;- as undecimo Henrici ſexti fol, rettio et ſexageſimo primo, 
Petit as anſwered. that Wales was a Realm bp it ſelf, and 
aint from the Government of .Eagiand, But afterwards united, 
mn by the Statute of Rutland, appointed by what Laws it ſhall be 
governed: And by the Statut. 27. H. 8. cap. 26. & 34. H. 8, cap. 6. di⸗ 
vided into Counties, and expzeſiy therein is ſet down, How Ap⸗ 
pats ſhall de ſued there out ol Chanterp, and ought not not be trysd 
hereby UW2itsof Appeal. But if be were here in cuſtodia Mareſ- 
ckalli,,: whether he ſhould be ſued here by Bill of Appeal.they would 
nt now reſolve ? and although it was objected, that wits of ap- 
peil habe been bzougbt here fo? Murder committed in Sandwich, 
which is within the Cinque Ports udi Breve Domini Regis non cur- 
it, the wzit ſuppoſing the Murder to be committed at Sandwich, 
icht County of Kent: andthe Defendant pleading, that Sand- 
wich was one of the Cinque Ports, upon demurrer, the writ hath 3 cr.916. 
been axjudged good. (Note this caſe was Paſch,4z,Eliz.rot.256. Yev-12- 
betwirt Criſp.and Virrall,) Ann that ſo it ſhould be here. Che Court . 
anſtred there was a manilef difference betwirt the caſes ; Foz, 11223. 
| thre the appeal was bꝛought within the County of Kent, and it — | 
| | truly 


Termino-Hillaru; anno ſeptimo 


Poſt. 332. 


9. 
Hern 189. 
Jones 281. 


Poſt. 517. $76. 
7. 
Poſt. 455. 


Co. 4. 112. 


TWhereupon all the Court here reſplved, That this TC2it of Appe 


thereupon, divers ſums, amounting ta; I. 6 8. 8 d. and after ha 


their pains to ſee it obſerved, Et quod ſuperfuerit , over and aboir 


tins Orgars, & Ornamenta ejuſdemEccleſiæ ſecundum eorum diſere- 
tionem. Proviſo ſemper, Quod fi contigerit præd ict. Terras et Teue· 


truly ſuppoled done at Sandwich. And the Cinque Ports, thaugh 
they be a liberty, made by Act of Parliament, pet always remgy 
parcel ofthe County ; and ſo the Appeal well bzought : But hen 
by the Plaintiffs own chewing, the act was done in another Coy 
out of the County of Salop, wherefoze the Appeal lies nor; and ij 
Court alſo much reived' on this, that no pꝛecedent can be chem, 
where Appeals have been allowed in Caunties adioyning in 
Murder committed in Wales: 'Tis true that in viceſimo quartol 


viceſimo quinto Elizabethæ, in this Court, A 1 of Appeal wg 


b2ought againſt one Thomas in the County of/Salop, 'foz Buthy 
in the County of Montgomery, ſed nihil inde venĩt. But divers hy, 
ſidents were ſhewn to the contrary, - viz. one in Trin. 5 Ed. 3. rot. 

where an appeal was bꝛought here fo; a fact in Wales, The Jus 
ment was, That fo2 that cauſe eat Inde fine die, And Trin. 18. Hö. 
rot. ultimo, an appeal at Rape, was bzought here fo2 a fact in Wale, 
and adjudged, that he ſhall not be put to anſwer , becauſe it un 
committed in Wales. And two other peefivents were p2oducy, 
The one Paſc, 10 Ed, 2. rot. 110, The other Paſch. 5 Ed. 4. rot. 3 


lies not, and therefoze adjudged fox the Defenvant.+ Note the St 
tute of 26 H.8.cap.6:allows, that Endictments map be in Countin 
next adjoyning ; but there is not any mention therein of appeiis; 
And fo2this reaſon Certioraries have been granted, to remove ec 
= our out of the grand Seſſions ; but never Waits of 


Lancelot verſus Allen, Trin. 3. Car. rot. 1037 


18 Fo2 entring into an houſe in Saipt Olives: Har: 
ſtreet, upon not guilty, pleaded a ſpecial Uerdict was fouid, 
That one Cromer being ſeiſed in fee of an houſe in Saint Swithias, 
and of divers houſes in Saint Olives in London ( where the cuſtour 
be ing alſo found, that every Citizen oꝛ Fꝛeeman map deviſe: his 
Lands in Mortmayn ) deviſed the Tenement in Saint Swithingts 
the Parſon of Saint Martins Orgars and his ſuccefſozs , to finda 
nually one to ſing Mals in the Church of Saint Orgars every day, 
and that there ſhould be paid unto him ten marks by the year: In 
he deviſed his houles in Saint Olives, whereofthe Land in queſtion, 
ts parcel to his wife fo2 life, to find an anniverſary, and to erpent 


death to the ſaid Parſon and his ſucceſſoꝛs finding the ſaid annive- 
ſary ; and further appointed to the Churchwardens 6 8. 8 d. fi; 


the ſaid charges,he wills, ſhall remain in the hands bf the Church 
warden of S.Mzr:iinsOrgars,ad manutenendumCapellanum pred: 
dum & ad emendandum & reparand. dictam Eccleftiam de S. Mar 
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menta in S. Sit hins in aliquo caſu fore minoris valoris quam decem 


Marcis, per quod Capella nus prædictus ut prædictum eſt inveniri non 
oterit: Tunc volo quod totum quod de prædicta annuali ſumma de 
decem Marcis haberi & levari non poterit, haberetur & levaretur de 
proſicuis Tenernentorum prædictorum in S. Olives by the ſaid Par⸗ 
ſon and his Succeſſoꝛs, ad opus & ſuſtentationem dicti Capellani in 
erpetuum. And they find, that the — in Saint Swithins 
at the time of the Mill making, and befoze,/ were but of the year- 
ly value of 6.1.5 . And the Tenements in Saint Olives at the time 
of the lil, and always after, until the time of the Statute of pri- 
mo Edvardi ſexti,were of the value of 24 l. 10 s. per annum, and that 
the Pꝛieſt and the ſaid other uſes were imployed and maintained 
until the making of the laid Statute of primo Edvardi ſexti, and 

that the Plaintiff claims as Leſſte of the Parſon,and the Defendant 
daims under the Pat 
$. Martins Orgars (th title to thoſe Tenements of S. Olives, was 
the queſtion ? And after argument at the Bar, it was held, Firſt , 
by all the Court, that if this Pꝛobiſo had not been added, the Lands 
hadbien clearly given to the King by the Statute of primo Edvardi 
ſexti, as Lands given fo2 the maintenance of a Pꝛieſt; Foz the 
clauſe, fo2 thoſe Lands of Saint Olives, was limited; Quod ſuper- 
ſuerit after the Anniverſary maintained, ſhall be ad manutenendum 
Capellgnum prædictum & reparandumEccleſiam & ornamenta ejuſ- 
dem Eccleſiæ. The ſuperſtitious uſe being certain, and the good uſe, 
viz. ad reparandum Ecclefiam et ornamenta ejuſdem Eccleſiz ; un⸗ 
certain, The ſuperſtitious uſe certain ſhall cauſe that all ſhall be 
given to the King; But Richardſon chef Juſtice, Jones and Whit- 
lock conceived, that by the P2oviſo, Jt appears it was his intent, 
the Pꝛieſt ſhould have but ten Marks, and what was wanting in the 
value thereof, ſhould be ſupplyed out of the Tenements of Saint 
Olives ; ſo that nothing is given to the Pꝛieſt, but the ten Marks: 
therefoze the Houles in Saint Olives were not given to the Bing. 
But J doubted thereof, conceiving all to be given to the King, fo2 
the P2oviſo doth not alter it; Foꝛ in the firſt clauſe, all the pzofits 
of thoſe houſes, after the Anniverſary paid, is given fo2 the main⸗ 
tenance ofa Pꝛieſt indefinitely,and to the reparation of the Church, 
c. And the Pꝛoviſo doth not abzivge it; koꝛ that appoints, what 
is wanting in Saint Swithins ſhall be made up out of Saint Olives. 
and ſo to pay the ten Marks firſt appointed; ſo as he ſhall have the 
ſald ten Marks de certo out of both the ſaid Tenements in Saint 
Swithins and Saint Olives. But that doth not take away the clauſe, 
Chat the reſidue of the pzofits of the Tenements in Saint Olives 
Hall be to the Parſon, ad ſuſtentationem dicti Capellani. And of this 
opinion was Hide chief Juſtice when he lived: But it being moved 
again in Sir Thomas Richardſons time he agrieing with Jones and 
Whitlock in their opinions, it was adjudged foꝛ the Plaintiff, That 

theſe houſes were not given to the Bing. | 


Tit Ter- 


nte of the Bing, and whether the Parſon of 
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The King verſ#s Sir James Wingfield, and others. 


Nformation, By the Kings Atturney againſt Sir James x; 
Wingfield, Sir Francis Bodenham, James Bedell, Thomas 
Brady, John Hzmbden, and John Neale, Foz that they hay 

made an Aﬀault upon the Sheriff of Middleſex, tn ſerving an 

| Execution upon the laid Sir James Wingfield , by which 

means he eſcaped and reſtuen himſelf, They all pleaded Not guil- 

ty : and now upon the Trial, all befives Bedell made default, and | 
he appeared: And Noy the Atturnep General urged strongly, That e 209. 

- ttwasno reaſon but that the Default of the others ſhould bind him; 

fo) it is one intire Suit, and they all have joyned in a Plea, and 

thereſgze may not now be ſevered. But all the Court held, Beraule 
the Mit was fo2 a criminal offence, although they all pleaded Nor 
guilty, pet it is to every one of them quaſi ſeveral; and the default 
ofone ſhall not be the default of the others; noz the confeflion of any 
of them ſhall pzejuvice the others ¶Mhereupon the Enquett was ta⸗ 
en by default only againſt the four; which appeared not: And they all 
ute found guilty -beſives Bedell, whom the Jury acquitted. And 

the Kings AWurney now pzaying Judgment, the Eourt. ſeverally 

deſfy-re their opinlons, and gave Judgment, That Sir James 

Wingfield, being the pꝛincipal offendoz,ſhould pay 500 l. and Brady 

Joo Marks, becauſe it appeared upon the evidence, he dem his 

(wozd and wounded the Sheriff grievouſly, and by that means Sir 
James Wingteild eſcaped into the ſafd Neals houſe : and againft the 
ald Neale, becauſe he kept out the Sheriff, ſhutting the dooz againſt 
him, and not ſuffeting him to ſearch fo the pꝛiſoner, whereby he el⸗ 
caped , +80 l. And againſt Sir Francis Bodenham » becaufe he wag 
the means of conveying away the ſaid pꝛiſoner to Lincolns Inn, 500 

Parks: and againſt the ſatd John Hambden, becauſe he was aiding 

| with the ſaid Sir Francis Bodenham, 200 J. And it was reſolved, 

{ Chat ſuch tines aſſeſſed in Court by Judgment upon an Information, 

| cannot be afterwards qualified, or mitigated. - 


Ji 2 


Termino Paſchæ, anno octavo 


* 


We * * 


2. 


dio be knolon oz indicted. 


| 1 
1 Rol. 395. 
Poſt. 264,265 · 


Poſt. 291. 


4 laſt. 223. 
2 Cr. 543. 


The King verſus the Major and Commonalty of London. 


Nfo rmation was bꝛought againſt the Majoꝛ and Commonalty 


of London. Whereas they were incoꝛpozated by that name 
and it was a walled City, and recites the Statute of ſecundo Ed. 
vardi quarti, That the Majoꝛ foꝛ the time, and all who have been 
©3ajo92s, ſhould be Juſtices of the Peace within the City, and that 
the Sheriffs are made amongſt themſelves, and Cozoners appoint: 
ed by themſelves ; and that by Law they ought to fuppzeſs Rt. 
ots and all unlawkul Aſſemblies : Notwithſtanding in June, quar- 
to Caroli, in the day time, That one John Lamb, alias dictus, Do- 
ctor Lamb was flain in a tumult , and none of the Offendozs taken, 
no2-any perſon known oꝛ invicted fo2 that Felony, And upon this 
Tnfozmation, the Majoꝛ and Commonalty appeared, and confefey 
the offence , et poſuerunt ſe in gratiam Curiæ, Sc. Foz. which they 
were amerced to 1500 Marks; fo it was conceived to be 
offence at the Common Law, to ſuffer ſuch. a crime to be commit 
ted in a walled Town tempore diurno, and none of the Oftendoy 
Vid. 3 Ed.z. Coron. 299. 22 Ed. 3. Coron, 
238. 8 Ed. 2. Coron. 425. Stamf. fol. 33. Cok. hb. 7. ſol. 7. 3 H. 
15. Dy. 210. And Noy Atturney General chewed a Recozd Mich. 
18 Ed. 3. rot. 132. att Endidment of a Town in Devonihę, ic 
ſuffering an Aſſembly, as it were to hold Alſiſes in mockeryM Ju 
ſtice: And 21H. 6. a Pzelentment. befoze Forteſcue ;: againſt tht 
Town of Norwich, that there was a great Riot tn Norwich; and 
one Gladman took upon him tobe King, and went with a Crovn 
ol paper in a riotous manner to the Pztozy of Norwich, 4c. aw 
although it appears not upon the Roll Quid inde venit, yet per rot. 
Patent, 27 H. G. memb. 13. their Liberties fo2 that cauſa were ſetled; 
1 £0 W ; 
115 Tyndals Caſe, 


N Certiorari wis awarded tu the Major of Hithe and the.Jurats 


I there, being one of the Cinque Ports, to remove an Endictment 


of, Felony (viz. Buggery ) againſt one Tyndall, ſuppoſed to be 
conunitted there: The TUrit was not returned, upon pꝛetence ol! 
uberty oꝛ pꝛiviledge belonging to the Cinque Ports, That the Kings 
TUrtit out ot any of his Courts ſhall not be awarded unto them: bi 
ought to be directed To the Lord Warden of the Cinque Ports, uh 
ought to make the Marrant unto them to execute it: And becauſ 


the Ilrit was bꝛought unto them, and no Warrant from the CA 
den, they would not return it: TUhereupon an Alias Certiorari bi- 
ing awarded, and delivered to the Majo and Jurats in Court, upon 
Oath made, that they ſato, they would not return it; and foz2 that 
they impziſoned the Meſſenger who bzought it, in their Common 
Gaol; and that one Knight a Jurate ſpake contemptuouſly * , 
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wat being under green war (the Seal of the Court) ſaying, This 
is no time for green Plums. Upon theſe Contempts pꝛoved by ſeve⸗ 
ral Paths, an Attachment was pꝛaped againſt them and awarded: 


And now Noy the Kings Atturaey being in Court, laid, That foz . 


this Contempt he would erhibite an Inkozmation: Foz ſuch con- 
tempts againſt the Kings Meſſenger who bzought the Bings wait, 


are contempts againſt the Kings perſon, and ſuch contempts ought 


to be ſeverely puniſhed ; Fo2, it is termed, Dimicare contra Regem 
et non diſceptare : anv he ſhewed a Ueco2v in Court, 33 Ed. 1. rot. 


101. where the Biſhop of Durham pꝛetended he had ſuch pꝛiviledges 


that the Kings wait ought not to run there; becauſe one bꝛought 
the Kings wait thither, impziſoned him: and fo2 this cauſe an In⸗ 
foꝛmation bing exhibited againſt him, and the offence pꝛoved, Jt 
was adjudged he ſhould pay a Fine to the King, Et quod Capiatur, 
and ſhauld loſe his liberties fo2 his time: And the entry in the Roll 
is, that he Hail loſe his liberties , becauſe Juſtum eſt quod in eo 


21 Ed. 3. rot. 46. 02 460. where in the Common Bench a P2ohts 
bition was awarded to the Biſhop of Norwich, and he excommuni⸗ 
cated the party wha bzought the wit, d thereupon the patty bzought 
his Action upon the Caſe, and declares all this matter, and he being 
fouud guilty, it wasadjudged, That his Tempozalities ſhould be 
ſeiſed until he abſolved the party, and ſatisfied the Bing fo2 that con- 
tempt, and that the party ſhould recover againſt him fo2 damages ten 
thouſand pounds; and upon that Judgment the Biſhop bzought a 
wit of Erro2 in the Kings Bench, and this Judgment was affirm- 


td. And thereupon the Atturney General moved fo2 the Ring, 


That in this Caſe a new wit might be awarded, and they to make 


quod peccar, in eo puniatur; And he ſhewed another pzeſident, Trin. *+** 


arcturn thereupon, as they ſhall be adviſed. And it was ſatd, al⸗ Ante 247. 
though in civil Pleas they have ſuch Juriſdicion(fo2 their Court is * £4543 


anctent, time whereof, 4c. and confirmed by Ac of Parliament) 
yet it cannot extend to what they do as Juſtices of Peace, which be⸗ 
gun within time of memoꝛy: and that the Statute of Magna Char- 
ta cap. 9. and Articyl. ſuper Chart.cap.7, ate only, That they ſhall 
have conſuetudinesJuas,t9c. and that cannot be extended to matters 
of the Crown, with which they meddle as Commiſſioners of the 
Peace 02 Oyer and Terminer, which are all ſubject to the Juriſotct- 
on of this Court. | | | 


In Mich. 8 Car. a Certiorari was pꝛaped to be award poſt 254. 


ed to the Majoꝛ and Juſtices of Dover, being within 
the Cinque Ports, ta remove an Endictment of Felony 
againſt one Ringden of Dover, who was endicted there 
of Buggery. Henden Serjeant moved, That this ſhould 
be awarded, and directed To the Lord Warden of the 
Cinque Ports, as other ꝛoteſs is uſually directed. But 
upon debate all the Court agreed, That it ſhould be im⸗ 
mediately directed to the Juſtices befozx whom the En⸗ 
dictment was; Foz they held Plea of it as Juſtices — 
the 
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Jones 26 4. 
I Kol. 348. 


Poſt. 49 8. 
1 Rol. 348. 
2 Cr. 661, 
R. 226. 


2 Cr. s. 
Yelv, 166. 


8. 
Poſt 489. 


the Peace by virtue of their Commiſſions, and not by their 
ancient Charters o; Pzeſcription, which was awarded ac 
Rhemes verſus Humphreys and his Wife, 

Hill. 7 Car, rot. 1202. 


A Cion ſur Trover & Converſion of Goods by Baron and Feme, id 
uſum ipſorum. They pleaded Not guilty, and both were found 
guilty, and damages aſſefſed, and now moved in arreſt of Jug, 
ment, That the Action lies not againſtthe Baron and Feme jointly 
fo2 converſion to their uſes during the Coverture: Foz when they 
joyn, it is the ac of the Barou only, and the Nme cannot convert to 
her own uſe ; but an Action of Trover well lies fo2 converſion by the 
Feme befoze the Coverture, oꝛ by the Feme only during the Coverture; 
Fo2 ſhe may do a Tort ſolely, and the Baron ſhall be ſued with her, but 
not where ſhe joyns with the Baron; wherefoze the Court would ad 
vile thereof. And afterward, Trin. 8 Car, it was adjudged fo? the 
Deſenvants, 38 Ed. 3. 1. 13 Ric, 2. brev. 644. 


Boulton verſus Banks, Hill. 7 Car, rot. 276. 


Ction upon the Caſe. TUlhereas the Defendant kept a Py 
ſtiff, ſciens that he was alluetus ad mordendum Porcos, ah 


that the Plaintiff was poſſeſſed of a Sow great with Pigs, that 


the ſaid Matiff bit the laid Sow fo as ſhe died of the biting. 4. 
ter Uerdict upon Not guilty pleaded, it was moved in arreſt of 
Judgment, Firſt, That the recital of the Bill is in placito Tran. 
greſſionis, and the Declaration is in placito Tranſgreſſionis ſuper 
caſum, ſed non allocatur. The ſecond Exception. That to Declare 
of a Dog ad mordendum Porcos aſſuetus is not good, fo? it is pzopet 


 fo2a Dog to hunt Yogs out of the ground, and his biting of the 


6. 
1 Rol. 484. 


2 Cr. 374. 
2 Cr 30%. 
2 Cr. 371. 


Yogs is neceſſary, and not like to the kieping of a Dog which uſual 
ly bites Sheep o2 other Cattel. But the Court (abſente Richardſon) 
concetved the Action well lies: fo it is not lawfal to keep Dogs ts 
bite and kill Swine ; wherefoze it was adjudged fo2 the Plaintiff, 


Jeſſon verſus Laxon, Trin. 7 Car. rot. 258, 


"Rror. Of a Judgment in Coventry. The Erroz aligned 

+ was, Becauſe the Judgment being by a Nihil dicit in debt, 
was viſcontinued; Foz the continuance was taken until the nert 
Court, which ts uncertain; fo2 it ought to be to a day certain, a5 | 
9 Elz. Dyer 262. But it was anſwered, That in Coventry there 
{5 no day certain fo2 the keeping of their Courts; fo ſome times iti 
hela within a ſoztnight, ſometim 8 within thife we ks ; and Jones 
ſata, all th. ir pzocebings in Wales are adjourned until the nett 
great Seſſians, and none knows when the great Sefftons _ 
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Ann this Erroꝛ was alligned and over⸗ ruled in the caſe 


— 


be held. 
betwirt Bytheil ang Parry; and ſg Richardſon, Jones, and Whitlock, 1 Ro!. 46. 
conceived it ſhould be here: But J ddubted thereof, The Judgment 
gg 

. 5 Mounſon vrſus Cleyton. | 

Cire Facias. To hape Execution upon a Judgment in Debt: 7. 


The Defendant pleads, that at another time befoze, the Plain- Rol. 
tiff had ſurd d Capias ad ſarisfaciendum, and that the Defehvant *2<.24> 


was arreſted, and in Execution thereupon, and demands Judgment, 


&c. The Plaintiff replies, true it is, ſuch a wait of Capias ad ſatisfa- 
ciendum iſſued, and that the Deferwant was arreſted thereupon, and 
made refcous, and efcapey: Therefoze he ſued this Scire Facias to 
habe Trecution,- being after the year and day. Mpon this the De- 
lendant demurred, pꝛetending becauſe the Plaintiſt had confeſſed the 
Defendant was once in Execution, he could not afterward take a 
new Execution. But the Court reſolved, Scire Facias mag tuell 3 -— 
maintainable ; Foz when he had not the benefit.of his Execution; it anc 75, 420. 
nag as none, and the Defendant ſhall never take advantage of his * 501+ 


eum wong by his eſcape. And peradventure the Sherifi is vead; 
i the Plaintiff hath not any remedy againſt him, whereupon it was 


azjudged fo2 the Plaintiff, That he ſhould have Execution, 
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Butler verſus the Preſident ot tlie Colledge of Phyfiicians, - 

. Paſch. 7 Car. rot. 519. 
Rror of a Judgment upon a Demurrer id the Common Beneh; 
E. The firſt Exxoꝛ alſigned was, Becauſe the Uecozd was Ad re 
ſpondendum Domino Regi & Preſidenti Collégij, &c. Qui tam 
pro Domino Rege, quam pro ſeipſo ſequitur quod reddat eis ſen. 
ginta libras; unde idem Preſidens qui tam, &. dicit, &. Chereas the 
the Action ought to have bien bꝛought by the pꝛeſident only qui tam 
& c. and not by the King and Pꝛelident, gc. ſed non allocatur; Fj 


being an oziginal wꝛit, the wait is moſt often ſo.and ſometimes the i 


ther way: And they conceived it good both ways. But Jnfoms 
tions are always, that the party qui tam fo2 the Bing quam pro {6 
ipſo ſequitur, Sc. Vide Plowd. 77.ne Book of Entries 160. Bok 
of Entries 143, 373. The ſecond Erroꝛ was, that the Replication 
was a departure from the Count; Fo2 the Count ſets fo2th , that 
King Henry the eighth anno decimo Regni ſui incorporavit (G per 
le Statute of decimo quarto Henrici octavi confirmavit ) the Col. 
ledge of Phyſitians by the name of the Preſident, Sc. that no man 
ſhould practiſe Phyſick in London, or within ſeven miles, without 
Licence under the Seal of the Colledge, upon the penalty of 5 l. for 
every month that he ſo practiſed, the one moity unto the King, the 
other-unto the Preſident of the Golledge, to the uſe of the ſaid Col- 
ledge, And fo2 that the Defendant not being allowed, ac. had p2adi- 
ſed Phyſick fo2 twelve months in London. The ſain Action was 
bꝛought, ac. The Defendant pleads the Statute of triceſimo quar- 
to Henrici octavi, cap. 8. That every one who hath Science and Ex. 
perience of the nature of Herbs, Roots, and Waters, or of the ope· 
ration of the ſame by ſpeculation or practice, may miniſter or ap- 
ply in and to any out ward Sore, Uncome, Wound, Apoſthumati- 
ons, out ward Swelling, or Diſeaſe; any Herb, Oyntments, Baths, 
pultes or Implaiſters, according to their cunning, experience, and 
knowledge, Sc. or drink for the Stone and Strangury or Agues in 
any patt of the Realm, without ſuit, vexation, Sc. any Act ot 
Statute to the contrary notwithſtanding. And that he having 
skill in the nature of Herbs, Roots, and TUaters by ſpeculation 
and pꝛactice, applyed to perſons requiring his skill, Herbs, Oynt- 
ments, Baths. Oainks, ec. to their Sozes, Uncames , Clounds, 
and foz2 the Stone and Strangury oꝛ Agues, and to all other - 
eaic 
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caſes in the ſaid Statute mentioned, prout ei bene licuit. Et, quoad 


aliquam aliam practiſationem ſeu facyltarem medicine aliter vel alio 
modo, quod non eſt calpabilis. Et de hoc ponit , &c. And makes 
his averment, Et hoc paratus eſt verificare , The Plaintiff replies 
and ſhews the Statute of primo Marie capite nono,whtch confirms 
the Charter ofdecimo Henrici octavi, and the Statute of decimo 


quarto Henrici octavi and appoints that it ſhall be in fozce notwith⸗ 
fanding any Statute oz Oꝛzdinance to the contrary. And upon 


this it was demurred,becaule it is a departure; fo? it intitles him 
dy another Act, viz. the Statute of primo Marie, which is not men- 


tioned in the Court: And therefoze it was aſſigned fox Erroz. But 
all the Court here conceived. That it is no departure, Becauſe it. 
fojtifies the Count, and is as to revive theDStatute of decimo quarto co Lit 304. a. 
Henrici oRtavi;if it were repealed in this particular by the Statute ?1. Com. 10; b 
of triceſimo quarto Henrici octavi: And fo that the Caſe of Waods fi 334 


* 


. 121 


dead was ſhewn to the Court, Mich. 42 & 43 Eliz. rot. 397, where vet. 13. 
the Preſident ok the Colledge of All- Souls bzings an Action upon » Rol. 198, 


the Caſe fo2 taking Toll in - -, and ſhews a Charter of 
vicedmo ſexto Henrici ſexti to be diſcharged of Toll, the Defendant 
pleaded the Act of Reſumption of Liberties granted by Henry che 
{irth,mave ©  _ andſo the Liberty gone. The Plaintiff 
leaded a reviver of them by the Dtatute of quarto Henrici ſeptimi: 
Undit was held to be no departure; But as it were a confeſſion and 
wolding. The third and pzincipal Erro2 aſſigned was, if the 
Statute of triceſimo quarto Henrici octavi, be not repealed by the 
Statute of primo Marie, and if not, CUhether the D — * hach 
made a ſufficient juſtification? And Quoadthat, &hether the ſai 
Statute be repealed , the Court was not reſolbed , But 
cardſon chief Juſtice conceived it was tepegled by primo Mariz 
bythe general wows „ any Act or Statute to the contrary, of the 
A of decimo ures HenricioQavi,notwithſtanding, But I con- 
efived, that the Act of triceſimo quarto Henrieĩ octavi, not mentton- 
ing the Statute of decimoquarto Henrici octavi, was fo2 Phyſitt- 
uus but the part of the Act af kriceſimo quarto Henrirj ocavi, was 
concerning Chtrurgions and their applying outwary Bedictnes 
todutward Sozes and'Diſeaſes: And Dzinks only fo} the Stone, 
Strangullion and ague; That Statute was never intended ta 
betaken away by the Act of . Marre, nt to this point Jones 
andWhitlock, would not deliver their opintons. admitting 


| the Statute ot friceſimo quarts Henrici octavi, be in fozce, pet they 


ants- Plea was naught, and not war⸗ 
the Statute; Foz he pleads , That he applyed any 
ninitred Mediefnes, -Plaiſfers., Dunks, Ulceribus, Morbis, et 
Malddiis, Cateulo,Strangurio,Febribus,ct alüs in Statuto mentiona · 


all: reſolved; the Defen 


| #;'Doheleaves out the pyincipal wozd inthe Statute Enter. 
ns.) And doth not referre and thew, that he mintſtren potions foz 
the Stone, Strangullion 92-Agne , as the Statute" appoints to 


| theſethzee diſeaſes only, and tö no other. And by his Plea his 
. > k potions 
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. notions may be ; miniſtred to auy other ſickaeſs; wherefoze they ul "al 
held his Plea was nought fogthis cauſe, and that Judgment 5 
well given againſt bim; whereupon Jupgment was ine 


1 Walker verſus Sir john Lamb, Trin-7 Canton. ith = 


2. & Ctionupon the Caſe. 1 diſturbance of the Plaintiffineay 

* clſing his Offices i OI of the Archvoacoury of 
cer granted by the A chdeacon of Leiceſter, and at the Pffiten 
Comm of phe ſhop of Lincoln. Wpon Not guilty plendedg 
Somme > was kound, that theſe were —— 22 the aur 
| Fin ranted by the Archdeacon of Leiceſter, the other e the Biſhopio 
A Eau were Offices of Judicature always grane to one zu 
Alon kz life, until 1609, and in anno triceſimo Elizabethe , wen 
„ 0 granted tor otto: Chippenqele, and alter. in 1609. tha Sen 
Frantep to Docto? , and to ane Edward Clerk - f02 thi 
„ be 877 7 of actually made by Docto2 Chippendale; 
| rward, i ices were granted, the one by the du 
| he other by the pto Sir 19 and to the fa 
ard Clerk ; And. bet Sas ma by the Dean um 
* Pt 1n anni 90 wo oct; ( — ale died, and aft 
ho grantey that Office, and the Bite 
1 üllgry, died, and the Biſhop 
Why 9 3-the nom Arch⸗Deacon bp ſeveral Þv 
Witen, thol 15 ices to che Plaintif, who mas at theta 
Gait ae the 19a ty Lay: 1 Gans and Bateþeloz, ofthe 
Wp: £ the $ pf; $rigeſtmo-{epomy 
t 15 wat L9Þ;yeuſens; mane 
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ay bave had ſuch Offices : And vpon this very point was a Caſe 
© inthis Court, Hill. 35 Eliz. rot. 181. between Pratt and Stock, Cr. 
WF phere, upon demurrer , this Statute was pleaded againſt the 
Plaintiff to whom the Commiſſaryſhip-wag granted, being but a. 
Batcheloz of Lam, and he having granted adminiſtration, the 
Gant was adjudged good, and the Book of Entries, 484. and 489. 
was allowed good; wherefoze they reſolved the Gzant was well 
enough. - And it was alſo reſolved, that where an Officer foz life 
accepts of another Gꝛant ofthe ſameOfftce to him and to another, e 293; - 
it is not any (urrender of the firſt Gzant, The ſecond point was, 
Mhether the Office ofthe Offictalty of the Archdeaconry, and the 
Office of the Commiſſary of the Biſhop , be grantable by the Sta⸗ 
tutes of primo Elizabethæ, & decimo tertio Elizabeth, becauſe it 
was-pzetended , they were not parcel of the poſſeſſtons of the Bt- 
ſhopꝛic k o2 Archdeaconry,ſo as they could have any pzofits by them, 
and then the Dtatute doth not reſtrain the Gꝛants of them? But 
all the Court reſolved , they were within the woꝛds and intent of 
the Dtatutes; fo2 they be Hereditaments, and are pertaining unto ; cz 
them; and that aG2ant of thoſe Offices to two, where they were Ave 49. 
only grantable to one fo2 life, and being granted in reverſſon, is a Po! 557: 
| widGzant by the Statutes againſt the Ducceſſozs ; fo2 the Dta- 
tutes reſtrain all Gzants ofany thing to be avoidable againſt the 
| Succeſſo2, beſides Gꝛants of neceſſity, and Leaſes foz the lives 

02 one and twenty years, where the ancient Rent is reſerved : And 
ll other Gzants, as well of Offices as of other things, not warran⸗ 

ted by the Statutes ; are made vold as againſt the Ducceſſozs. 
Vid, Coke 10. fol. 60, the Biſhop of Salisburyes Caſe, Cok. 5. fol. 
14 and a Cale betwirt Vaughan and Crompton 14 Jac, at the 
Mes befoze the Juſtices of Alliſe fo: the Office of the Regiſter» 
p in Suff. and between Johns d Powell foz the Regiſters place of 
lereford, where it was adjudged, that ſuch Offices granted in 
Reverſion were void: Whereupon Rule was given, That Judg- 
'mentſhould be entred fo2 the Plaintiff, unleſs other cauſe were 
thewy. And afterward being moved again, Judgment was given 


foz the Plaintiff, 
Tredymmock verſus Perryman,Mich. 7 Car,rot, 76. 


— — 


Eton of a Judgment in Cornwall, in Debt upon an Obliga⸗ 3 3s 
tion. The Etro? aſfigned was, becauſe the Tryal ofthe Jſſue 4 
jopned there, was by ſir Jurates only. Rolls fo2 the Defendant 
moved , That it is not Erro2 ; Fo2 it is returned, that he tried 
t there byſir ſecundum conſuetudinem ibidem à tempore,&c.befo2e 
uſed; And the Court being by p2eſcription, the Tryal then by the 

| cuſtome map be by fir;and there be multitude of Recoꝛds in twenty ers. 
ſeveral Courts in Cornwall, where Tryals may be by ſix, by cy- 
ſomes there uſed; wherefo2e; tf it ſhould be reverſed, many others 


ſhould be reverſed. But all the Court bid. that ſuch a cuſtome n., 
2 18 
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is void, and againſt the Common Law, and there cannot be an er, 
emption ofperſons from being Juroꝛs, unjeſs there be ſufficient Ju. 
roꝛs beſides the perſons exempted to make tryals: And Jones ſay, 

.although in ſome parts of Wales there be ſuch Tryals by ſir only 
is by reaſon of an Act ofParliament of triceſimo quarto Henrici oda. 
vi, which appoints , that ſuch Tryals may be by ſix only, where the 
cuſtome hath been ſo, which pꝛoves that when they were united n 
England, and to be governed by the Laws here,fuch Tryals coud 
not be,unleſs they had been (o p2ovided fo2 by Parliament; where, 
upon the Judgment was here reverſed. . 4 


Major verſus Brandwood, Hill, 5 Car, rot 643, 


4p — an Ore taken, &c. The Defendant makes cony 
ſanco at Bayliff of John Brandwood,fo2 that he was ſeiſed in 
fre of the Mannoꝛ of O. and that one Smith was ſeifed in fie of ſy 
a Tenement holden of the ſaiv Mannoꝛ by Rent and Hariot ſer vice, 
payable after the death ofthe Tenant, and that Smith died poſſeſſhh 
de Animalibus & Cattallis ; And becauſe the Hariot was not pan, 
he by the command of the ſaid John Brand wood diſtrained, ànd i 
made Conuſance; and the Jſfue was upon the Tenure, and ſoum 
fo2 the Defendant : And now exception was taken in arreſt if 
Judgment, becauſe he doth not fhew what was the beſt bead, 
which he demanded , noz the kind thereof, no2 the pꝛice of it: Fa 
this cauſe Hyde moved, that the Avowzy was ill, foz it is incertai 
what thing the Detendant ſhould have, oz how he ſhall be ſatisfiedif 
he ſhould have Retourn. Aud he ſaid, all the pꝛeſidents are in point, 
that he ought to ſhew what the Hariot is, when he demands & 
pꝛice thereof. Vid. Coke 8, fol. 103, Talborts Caſe No. 94. eid. th 
Book of Entries 584. But Hutchinfon ſaiv,when the Loꝛd diftraing, 
it is becauſe the +ariot is eloigned. and therefoze he cannot ſeifeit; 

ſo then he cannot ſhew what is the beff beaſt. And fo2 an Hari 
pl. com. 966. ſervice it is at the Lows election either to diſtrain, oꝛ to ſeiſe it,ifh 
3Cr.59% kun find it; yet ſeiſe he cannot, unleſs the pꝛoper beaſt of the Tenant 
only; but he may diſtrain any mans beaſts: which are upon the land 
and retain them untill the Hariot be ſatisfied. And he ſaid there 
were diders preſidents in the Common Bench, where he avowes 
without ſhewing what was the beſt beaſt. o2 any pꝛice thereof : And 
it would be inconvenient to enkoꝛce the Avowant to ſhew it, fo2 pers 
adventure he doth not know, oz ever ſaw it. Vid. 24 Ed, 3.72.44 
Ed. 3. 13. And afterwards it was adjudged fo2 the Avowant. 


This Cafe was moved again, Mich. S. Car. by Germin, 
That the Avowry was not well made, Becauſe it voth 
not appear what beaft he ſhould have foz theHariot,no) of 
what value, the Retourn being irrepleviſable : Noz can 
the Plaintiff know what to offer, to have again his 
Cattle. But all the four Juſtices pzeſent, agreed, _ 


* 
Jones 300. 
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| was held, That that pꝛoceeding after the Habeas Corpus delivered 
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the Avowry is good enough; foꝛ peradventure the Advow- 
ant dath not know what was. the beft beaſt, and the Plain⸗ 
tiff having done w2ong by his eloigameat, he at his peril 
ought to tender ſufficient recompence : And that the A- 
vowry was good, there were ſhewn two pꝛeſidents, the one 
Trin. 18 Eliz. rot, 506. betwixt Dicker and Higgens ; The 
other Trio, 13 Jac. rot. 1148, | | Jones 300. 


Hixe verſus Hollingſhed. Hill. 7.Car, rot.765, Ant. 229. 


Rror of aJudgment in theCommonBench,in an Action upon the 1 


| 9 Caſe for words. She is a Bawd and hath bewitched him by 


/itcheraft and Sorcery. Germin fo; the Plaintiff in the Mit of 
Erro2 moved, thot theſe woꝛds be not Actionable ; Fo2 to call one 
Bawd no Action lies at the Common Law: But to ſay that * *oL+4- 
the keeps a houſe of Bawdry is Actionable at the Common Laos 
And that the Judgment paſſed ſub ſilentio in the Common Bench. 
But it was held, by Jones and my ſelf, that the Action well lies pos: 
{02 the laſt woꝛds, And hath Bewitched him, tc. But fo2 the firſt 
vows twas doubted ; wherefoze, ceteris abſentibus, a rule was 
given, that Judgment ſhould be affirmed. ' 


- Mead verſus Perkins. 


Rror of a Judgment in the Common Bench, in an Action foz 6. 
E wozds: There the Plaintiff Perkins declared, that he was 
in Atturney ofthe Common Bench, and ok the-Sheriffs Court in 
London: And that the Defendant ſpake theſe ſcandalous wozds of 
the Plaintiff, He(prefatum Je Plaintiff innuendo )is a couſener, and 
uſens his Clients in the Sheriffs Court of Londos and was for that 


cauſe diſcharged of that Court. The Defendant pleaded Not guilty, 


and found againſt him, and Judgment: And the Erro2 aſſigned ; 
That the wozds be not actionable. .But the Court held they were 
ſcandalous, and touched him in his pzofeſſion ; and Judgment was 


2 Cr. 3 86. 


Ellis verſus Johnſon, Trin. 7. Car. rot. 1039. 


Rror of a Judgment in D. an inferiour Court. The Erro; . 
aſſigned, Becauſe after an Habeas Corpus cum cauſa, was ſued 2 Ro. 463. 


but ok this Court, and delivered to the Bajo2 and pꝛincipal Offi- 


ter of that Caurt, and acceptance and allowance thereof, they not- 


| withſtanving pꝛoͤceeded to Tryal and Judgment. The Defendant 


aded in nullo eſt erratum. And now-Germin moved, that this — 
is not erraꝛ, becauſe he doth not alledge the Habeas Corpus to be co.s.:45: 
upon Reco2d; fo as the erroꝛ now aſſigned is not tryable. But it 


is 


Termino Trinitatis, anno octavo 


* 


2 Cr. 638. 


3 Cr. 98. 
Co. 10. 56. 
Poſt. 535. 


is an Erroꝛ, and coram non Judice, which is confeſſed by the plead, 
ing in nullo eſt erratum: And if it were not true that it was deli. 


vered to the Majoꝛ and allowed, it ought to have been denyed, and 


is tryable per pais; but becauſe it is not denyep, it is a manifeſt ex, 
roꝛ; whereupon the Judgment was reverſed. | 


Wilſon verſus Chambers. 


Rrorof a Judgment in the Common Bench. Upon Trovey d 
þ Conver/ion of a Bond of 100 l. conditioned fo the payment of 
50 Lat ſuch a day, which came to theDefendants hands, and he being 
required ſuch a day and year to deliver it, had not delivered it; hy 
refuſed and converted it to his own uſe(but no day, year oꝛ place 
this Converſion mentioned. )The Defendant pleaded Not guilty, 
found againſt him, and Judgment fo2 the Plaintiff. The fir Ext 
aſſigned by Maſter Grimſton'was,Becauſe no date ofthe Bond 
mentioned,ſed non allocatur;fa2 being loſt and converted, he pergy 
venture did not know the certain date of the Bond, and it he ſhoul 
recite a date and milrecite it, it would be a Fayler of his Suit. The 
ſecondErroz, Becaule he did not alledg the day no2 place of theCajp 
verſion, ſed non allocatur;Fo2 the denytng to deliver it upon requet 


is a Converſion, and the day, year, and place are thereby alley 


which is ſufftcient; And the Allegation ol theConverſion(which 
no day noꝛ place)is not material, when there was a ſufficient Cay 
verſion befo2e. (lhereupon the Judgment was affirmed. 1 


Kiffin verſus Vaughan and his Wife, Trin. 6. Car. rot. 57 1. 
Rror of a judgment at the grand Seſſions jn the County of Au 
gomery in a Quod ei deforceat, in nature ofa TUzit of Kight, 
The Defendant ſaith, that he hath majus jus than the Plaintif, 
and Iſſue thereupon; and at the day the Defendant made default; 
and petit Cape awarded, and at the day of the petit Cape returted 
Edward ap Thomas payed to be received; becauſe the feoffinient 
was made to the uſe of the laid Vaughan and his wife, foz the lift 
the wife. The remainder to the laid Edward ap Thomas and bi 
Heirs. The Demandant counterpleads that Receipt, Traverſing the 
feoffment,and Illue joyned thereupon , and at the day of returnd 
the Jury, Edward ap Thomas did not appear, but one John ap E 
wards as his Son and Yeir,pzayed to be received by his Guardian, 


he being within age, and ſaid,that his Father was dead, and he a 


Son and Yeir appeared,and pleaded the ſame Plea, as his Father 
pleaded, & pꝛays que le paroi demurrer pur ſon nonage, the Platts 
tiff counterpleads his receipt, taking Jflue upon the feoffment ut 
antea, and upon that, they were at Iſſue, and at the day, the 


+ 'Tenant by receipt made default, and a petit Cape awarded, g at tht 


day he did not ſave his default; whereupon Judgment was againk 
the Tenant by receipt, and Erro2 bzought,The firſt Exroz aſſigned 
was,Becauſe the Counterplea was of the feoffment alledged, _ 
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he ought to have faid of the Keverſton, and he cannot Traverſe the 


feoffment ; But quocunque modo the Reverſion. And although 
he hath it not by feoffiyent; yet il he hath it by any other way, that 
ſufficeth. The ſecond Erroꝛ was, Becauſe the receipt is admitted, 
* receipt, which ought not to be, unlels in cale where the Tenant 
cipt dyes, and his Heir tomes in loco ſuo. The: third £02 
Becauſe the Judgment was given upon the default of the 
7 receipt, againſt the Tenant by receipt, where the Judgment 2 Cr. 588. 
t to be always, againſt the tenant to the Actian, and this was 
jel a manifeſt £002; whereupon the Judguient was ve verſed. 


Abraham Jennings Plaintiff verſus Vandeput: and others . 
upon an Arbitriment to deliver 75 1. And declares that 10. 


n and Defendants ſubnutten themſelves to the 
ir of taur Yerchauts, concerning certain Accounts of 
N gers; ; ſoas the Arbitriment be and delivered in —4— 


m 
= And as — wm e, 


—.—.— — ante the twentiery obo — 
lach of Julp 2 thi e 
1 eir 
8 Fe nt — —ͤ— 850 
Ades FM = Thabahe Acne 
ati 2 5 75l. thin month, 8c, And fox nun pa 
Mon was bought : And upon ail debet, found fo2 the Hon, TH 
ind alter Uerdict moved by Grimſton in arreſt of Judgment, that 
this nomination ol the Umpire ae ther wentieth ol July , (at 
which time they were td make their award) was not good. Fo 2 they 
bad all that time to make their award, and no time then appot y 
PIP jug, n ire, untill. aner the:twentiethof July; (6d Lec 
\gllocatur; Nei Here is nonamplest pommation until the agree 
ate wb tir other thu,” — une and 


ey ir 
2 0 15 yly., agp die waging net torhave crit chat 
And it is n e neee ſcaket;,Gaithoagh 


R 65.515 


4 7 indttd the Umpire'defole the! 
chitriment , ytt it is gon enough. 
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Watts verſus Baker, 


{1 —— quare clauſum fregit. The Defendant pleads actoj, 
ing tothe Statute of vicelimo primo Jacobi, that he tend 
amends befoze the Action bzought, viz.the ſecond of October ſeptimo 
Caroli. The Plaintiff replies, that befoze ſuch tender, he ſued 
a Latitat, Teſte the laſt day of Trinity Term befoze, and upon that 
pꝛocured the Defendant to be arrefted, intending to declare in Tres 
paſs ; Jt was thereupon demurred, and reſolved, that this Te. 
r Rol.538- gercams too late: Foꝛ as well as a Tender after an oziginal Tye 
comes too late: ſo after an Arreft upon a Latitat: Fo2 the Tendey 
the Statute is intended to be immediately after the Treſpaſs; u 
— — Suit commenced ; Uheretoze it was adjudged koch 
aintift. 12 L 


12. A Prohibition wagpzaped by Calthrop.To ſtay a Suit ubun n 

1 Ro. 636.650. Appeal here to the Delegates from a ſentence in Treland; n 
Noy 108- Tythes of Fiſh taken in the Dea. Becauſe fich in the Den oz my 
Nl. Alpers are ferznaturz, and not Tythable. Second iy 
the Sea is not within anyPariſh : Do as no fpirieaſ Perun ma 

fay it is within his Pariſh, where the Fiſh is taken. But the 
hibition was denyed; Foz. Tythes of Fiſhes are uſually paß 

Poft.3z9. * Ireland, ag Jones affirmed. . And it was ſatd in Cornwall,theypy 
x Kel.636- @pthes fo2 fiſhing. in the Sea, to the Parton of the Narich whe 
they are landed: And it is a-cuſtome in Tarmouth;that Tythes 
Wenne. bn en 
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evidence lo their pretende claims, and ro anſwer their contempt, 
in not returning the Reco2d upon the firſt TUrit : And Noy the 


Rings Atturney ſhewed a Recozd, Paſch. 43 Ed. 3. ror. 19. out of 
the Creaſury of the Exchequer. A Arit being awarded out of the 
Chancery, To the Majoꝛ and Commonalty of London, to certifie 
an Endictment there taken ag⸗inqt one Lumbard fo; ingroſſing of 
Silk, upon the Alias they made ſuch return, That by ancient Char⸗ 
ters confirmed by Parliament and ancient uſage , they had ſuch a 
ptviledge, That all Endiaments and pꝛoctedings fo2 any cauſe 
unleſs fo2 Felony,ſhould be tried and determined there, and not elſe- 
where: And hereypon a Pluries was awarded to return this En⸗ 
dictment into Chancery, and that they ſhould be there at the ſame 
pay,to ſhem their Evidence and Charters to maintain their claim, 
any to anſwer their contempt : And at the ſame day they returned 
alt their evidence and pꝛoctedings there. And ſo it was pꝛaped, 
Chat ſuch courſe ſhould be obſerved here: And the Court awarded 


accozdingly a Pluries Cerciorari directed to the Majoz and Ju⸗ Vet. 267. K 


Goodyear verſus Biſhop. 


years hath been a Merchant. and uſed the Trade of a Mer⸗ 
chant, that the Defendanthaving communication with one 
Harris of the Plaintiff, to ſcandalize him, and depꝛive him of his 
means of living, ſaid of the Plaintiff theſe ſcandatous wozds, He 
(innuendo the PlaintiffNis not worth a groat, he is 100 l. worſe than 
nought. After Uerdict foz the Plaintiff in London, and one hundzed 
Parks damages given, It was moved in arreſt of Judgment, that 
theſe wozds be not actionable; Foz he doth not ſhew, that he ſpake of 


A Ction for words. A bereas the Plaintiff is, and fo2 divers 


him as in relation to his pzofefiton, no2 called him Bankrupt. But 


all the Court held, That theſe woꝛds of a Merchant who lives upon 
his credit, which is the pꝛincipal means ot his gains, be very ſcanda⸗ 
lous, and rant amount ag if he had called him Bankrupt ; where- 
foze it was ad3udged foꝛ the Plaintiff. _ * * | 


Johnſon verſus Sir Henry Rowe. 


'TYRohibirion, Fo? that the Prior of the Salutation of the oder 
ok the Carthuſians was ſeiſedin fe of an Youſe and Gꝛange, 


called Bloomsbury in the Pariſh of Saint Giles, and of ſuch Lands 


tnthe tenure of the Plaintiff: And that he and all his pzedeceſlozs, 


until the day ofthe diſſolution held them diſcharged of Tythes. And 


14. 


15. 


— 


Termino Michaelis, anno octavo 


R. 541. 


Poſt. 336. 


16. 


which they might make ſuch an agreement ; allo he doth not 


aud pleavs the Statute of triceſimo primo Henriei octavi, and con- 
veys the intereſt krom the King to the Plaintiff, Ke. The Deen, 
dant pleads, That primo Maij 1422, tt was agreed betwirt the 
Maſter of the Poſpital of Burton Lazars and the ſaid P2002, That 
when the Lands of the Manoꝛ of Bloomsbury were in the hands gf 
the Tenants oꝛ Fermers of the Pꝛioꝛ, that Tythes ſhould be pad: 
And when the Lands ſhonly be in the hands of the Pzto? Himlelf, 
that they ſhould not pay Tythes ; but then they ſhouto have ſix 
Bine⸗gate in ſuch a Paſfure of &c. in lieu of the Tythes, and coy; 
veys the pofſeffibn of the Yoſpital to the King by lurtender, an 
from the King to the Defenvant, and Traverſeth, That the Plain, 
tiff now holds the Lands diſcharged of Tythes , 8c. whereuggy 
the Platntifk demurs, and it was adjudged foz him, that the 
Piea ts ill, and no good indutement to the Travers; .fo2 he makes 
no title to the Maſtet of the Hoſpitat foz Tythes , but only py, 


tends an 1 hut doth not intitle him to the Tythes, ng 


ſhews that he mas ſeiled of them in fie, no2 doth ſhew any thing 


the agreement to be by waiting, and the inducement ot a Traver 
ought to be always ſufficient; TUhereupon it was adjudged fo? the 


_ Plaintiff.” | 


The King verſus Warde and Lyme. 


. 4 
4F 
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7 Nformation,, Tetheteds thete iwas from the time whereof, de 


a common Digh-Way in Cold-Aſhby, in a Lane called Crick 
lane, leading to diver$ Market⸗Towns, as well fo2 Mozle⸗ men 
as fo: Fyvt-men, and fo; Carriages , That the Dekendants, the 
fieſt of June, ſeptimo Caroli, with hedges and ditches creed crols 
the Lane, tncloſep arid ſtopped the ſald way, and held it inclalh 
and ſtopped, whereby, at. the dants confeſs that there 
was ſuch a tommon Yigh-way prout in the Jnfozmation, and that 
they iucloled and ſtopped it. But they laid that the ſaid way was 
ſo foul, and ſurrounded with water and dirt, that Paſſengas 
could not paſs there without great danger. And that bekoze the 
ſtopping of the Lane, viz. the thirtieth of May, ſeptimo Carol, 


koꝛ the p2ofit and eaſe of the Paſſengers, one Carew Sands, being 


ſciſed in fee of a Cloſe adjopning to the ſaip Lane; laid out another 
way moze co:mmondtous fo2 the Kings people there to paſs, and befox 


the laying out of that wap, viz. decimo octavo Maij ſeptimo Carol, 


a Writ of ad quod Dartinum ſued to enquire, whether it were to 
the damage, gc. if the King should grant ſuch licence to the Dt 
fenvants to ſtop the ſaid way? And thereunpon an Enquiſition was 


taken tricefimo primo Maij, feptimo Caroli, That it was not to the 
damage, Kc. if the King Mvato grant ſuch licence, ac. Foz thit 
another way is tatd out as beneficial fo2 the people, abſque — | 
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Chat they incloled and ſtopped it with hedges, &c. ad commune no- 
cumentum, &c. Upon this the Bings Atturney demurred. Ind 
now it was moved, That this Plea was ill in matter and kozm, 


pecauſe the allegation that Care w Sands laid out another way moze 


beneficial fo2 the Kings people, not appearing by what Aiithozity 
he did it, is not good; foꝛ it is but at his pleaſure, and he may ſtop 


tit when he will; and by the laying out, the Subjects have not ſuch 


intereſt therein, ſo as they may juſtifie their going there; noz is it 
any ſuch way, that the Inhabitants are bound to watch there, oz to 


- make amends tf any robbery be there committed, noz is any perſon 


liable to repair and maintain it; alſa the pleading the iſſuing of the 
ad quad Damnum, and the Enquilition thereupon, is to no purpoſe, 
when he doth not plead, that he obtained licence; fo2 that is only on 
purpoſe to inable him to obtain licence, and therefsze the Plea ts ill. 
Vid. Regiſter 253. et 255. Another exception was taken, Becaule 
the Travers is ill, That he did not incloſe ad nocumentum, &c. 
whereloꝛe and fo? theſe reaſons the Court held the Plea ill, and gave 
rule ſoꝛ Judgment. 


LI2 Termino 
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1 Rol. 64. 


Co. 4. 16. a. 


- Cr. 279. 


3 Cr. 234. 
Hob. 177. 


1 Rol. 6. 
2 Cr. 154. 


Hob. 219. 


1 Rol. 54. 
3 Cr. 279. 


Jon es 299. 
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the Juſtices of the Kings Bench, died in his houſe at Fuuh 
in the County of Bucks,and Sir Francs Harveg, one of the 
Juſtices of the Common Bench, died at his houſe in Nori bampton, 
and Sir Robert Berkley, the Kings Serjeant of the Middle Temple, 


„ VMI e In the Vacation Sir James Whitlock, one ol 


Vas made and ſworn Juſtice of the Kings Bench the eighteenth of 


October, and Francis Crawley, the Queens Ser jeant, was made ad 
ſworn juſtice of the Common Bench the ſame day. 


Halley verſus Stanton, Trin. 8 Car. rot. 1405. 


A Crion for words, Mhereas he had bien always of good cop; 
verſatton, and never touched with any ſuſpition of any mat 

ter of Felony, and uſed the trade ok buying and. ſelling of Catte, 
and thercby gained his living; that the Defendant malictouſy 
ſpake theſe woꝛds of the Plaintiff, He, (iunuendo the Plaintiff)wy 
arraigned at Warwick for ſtealing of twelve Hogs, and if he had no 
made good ſriends, it had gone hard with him; ubi revera he neba 
was arraigned no2 queſtioned fo2 any Felony. After Mer dict upon 
Not guilty pleaded, it was found fo2 the Plaintiff, and damages 
twenty pounds ; And now Serjeant Crew moved in arreſt of 
Judgment, That theſe wo2ds be not actionable ; Foz to ſay, H: 
was arraigned for Felony, is not any cauſe of Action, no moze than 
to ſap, That one was detected for Felony : Foz good and honet 
men may be luſpected oꝛ arraigned fo2 Felony : and in triceſimo pr 
mo El zabethe, it wag reſolved in the Caſe of Noell an Attozney, 
You were coopedup for forging of Writs ; avjudged the Action lies 
not; fo here. dc. wherefoze, dc. But all the Court ſeriatim di. 
livered their opinions, That the Action lies, eſpecially as in this 
caſe it is alledged, that he fallly and maliciouſly ſpake theſe woꝛds, 
adding, It he had not made good friends, it had gone hard with him, 
which ſhews, That he conceived he was guilty of ſuch an offence; 
and when it is meerly falſe, as it appears by averment, That he nt- 
ver was arraigned fo2 any Felony, nozever committed ainy, it 5 
the moze malicious; and being ſpoken in diſgrace, that none ſhould 
truſt him, it therefoꝛe differs from the Caſe cited, and from the Caſe 
Paſch. 34 Eliz, betwixt Bayly and Charrington, ia the Common 
Bench, where an Action was bought fo2 ſaying theſe wozds, 
Thou wert arraigned for two Bullocks : After Uerdict, upon Not 


guilty found ko; the Plaintiff, it was adjudged that the Action — 
| not, 
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| ſole queſtion ? And it was argued by Grimſton, That it is not good; 


wy 
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not, Becaule he doth not ſay, For ſtealing of Bullocks,noz that any 
Felony was committed, noz avers that he never was arraigned foz 
Felony, as here. Alſo a Caſe was cited, Trin. 8 Jac. in the Kings 
Bench, betwixt Hayns and Spratt, fo2 ſaying, Thou wert in Nor- 
wich Goal for a Robbery committed upon F. . with an Averment, 


Chat he never was in any Gaol fo2 Felony; Jt was adjudged , 


That the Action lap; TUhereupon it was here adjudged fo2 the 


| - Plaintiff, 


Southold verſus Daunſton, Trin. 8 Car, rot. 868. 


Ction upon the Caſe for words. TUhereas he was of good 
A name and fame, and was in Communication to be married to 
ſuch a woman, with whom he ſhould have had ſuch a Poztton; 
Chat the Dekendant to ſcandaltze him, and to Hinder and depzive 


him of his Marriage, ſpake theſe woꝛds of the Plaintiff, Southold 


hath been in Bed with Dorcheſter his Wife, whereby he loſt his Par: 
riage. After Uerdict upon Not guilty pleaded , and found fo2 the 
Plaintiff, Bing Serjeant moved, That theſe wo2ds be not action- 


| able; fo2 it may be, he was in bed with her when he was a Child, 


ſhe being his Nurſe ,_ 02 it may be that her Yusband was in bed be- 


{ twirt them: And woꝛds ſhall be taken in mittori ſenſu when any 


conſtruction can be made to help it. But Jones and my ſelf con- 
ceived, that being ſpoken to diſgrace him and depzive him of his 


— 


2 Cr. 247. 


1 Rol. 35. 


I Rol. 33. 
2 Cr. 323. 


Parriage, and he ſhewing that he was depzived of his Marriage, he ane 155. 


hath good cauſe of Action, and ſuch fozraign intendments as have **? 


bien alledged ſhall not be taken, but it ſhall be adjudged ex affectu 
dicendi, which ts here ta hinder him of his Marriage; as it is nom 
found by the Merdict: But they would adviſe thereof, Reſiduum 


poſtea, adjudged fo2 the Plaintiff, 


Favely verſus Eaſton, Hill, 6 Car. rot. 1075. 


Jectione firmæ. Of a Meſſuage and two hundzed acres of 
Land, fifty acres of Meadow, and twenty acres of TU00d in Bi- 
ſhops Morchard, Upon Not guilty pleaded, and a ſpecial Merdiq, 
it appeared, That John Eaſton Tenant. in tail to him and the heirs 
males of his body, of this Meſſuage and Land called Eaſtons, ly⸗ 


| ing in Biſhops Morchard, levied a Fine thereof by the name of a 


Yeſſuage and two hundzed acres of Land, fifty acres , dc. in 
Eſſington, Eaſton, and Chilford, to the uſe of him and his Pefrs; 
and they find, That there is not any Will, oꝛ Mamlet, o2 place 
known by the name of the Meſluage oz Tenement called Eaſtons, 
but of the Mills oꝛ Hamlets, and that none of the ſaid Tenements 
either be oꝛ were in Eſſington 02 in Chilford; And whether upon this 
matter found, a Fine levied of Lands in places known in a Mill, not 
mentioning the Mill oꝛ Hamlet where the Lands are, be good, was the 


fog 


322. 


— 
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CA en, 


2 Cr. $74» 


2 Cr. 393+ 


1 Rol. 54. 


1 Rol. 34. 


5. 
Godb 44. 


fo2 a Fine ought to be of Lands in a Mill oꝛ Hamlet, naming the 
Mill oꝛ Hamlet wherein they lye, o2 the places known out of every 
Mill oꝛ Hamlet; but not of Land in places known in a Will, as 
here, a place known without mentioning the Will. But Calthorp 
fo2 the Plaintiff argued, That the Fine is good, Becauſe it is a per: 
ſonal Action ; and although the Covenant be real in reſpect it con; 
cerns Land, yet the Action is perſonal ; and as perſonal Actions 
may be bꝛought of Land in places known: by the ſame reaſon Fineg 
may be levied, Vid. 1 Hen. 5. 9. per Hales, 21 Ed. 3. 14. 38 Ed.; 
20. 29 Ed, 3. 10. 7 Ed. 6. Fines Brook 9.44, Foz a (econd reaſon, 
A Fine is but an aſſurance by agreement vetwirt the parties, which 
may be by fuchnames as the parties agree; and he cited fo2 that a 
Caſe in this Court, Paſch. 17 Jac. rot. 140. betwixt Munck and But- 
ler. And ok this opinion was Richardſon and Jones, and my ſelf 
agreed with them; Foꝛ, a Fine being but an aſſurance, is favourably 
to be taken, as a recovery of an Advowſon oz Penſion, though it ve 
not pꝛoper, pet being ſuffered, hath bien adjudged good, becauſe it is 
but a common aſſurance, although not allowable in other Actions, 
as Coke lib. 5. fol. 40. Dormers Caſe is reſolved : So this Fin 
being levied and recoꝛded is good enough: But the Court woulda 
viſe further thereof, poſtea pag, 276. 


Cawdry verſus Highley, alias Tythay. 


Ction for words. TTlhereas the Plaintiff was of good conver 
ſation, and exerciſed in the pꝛactice of Phyſick, as well in Lon 

don as in the County of Lincoln and other places, and by reaſon 
his knowledge in the ſaid Art, was, about twenty years ſince, mate 


Doctoꝛ of Phyſick in Cambridge accozding to the courſe of the Uni 


verſity, and pꝛactiſed, and miniſtred Phyfick to divers Moble⸗men 
and others foz 21 years laſt paſt: That the Defendant (præmiſſo- 
rum non ignarus out ofmalice.toſcandalize him with his Patients, 
and to withdꝛaw them from medling with him) ſatd of the Plaintif, 
and to the Plaintiff, in the pzeſence and hearing of divers, Tho! 
art a Drunken Fool and an Aſs ; Thou wert never Scholar, andart 
not worthy to ſpeak to a Scholar, and that I will prove and juſtiſe. 
After Not guilty pleaded, and found fo2 the Plaintiff, it was mova 
by Hutton, that the Action lies not; fo2 he doth not ſhew there was 
communication with any concerning his skill in Phyſick,o2 his pu⸗ 
ctice therein: And the firſt wozds, Thou art a Fool and an Aſs, be but 
wo2ds of ſcoꝛn; and the other woꝛds touch him only in Scholarſhip 
and not in his Art: And a Phyſittan map be no good Scholar, and 
vet a good Phyſitian: And it was compared unto Buckle ys Cale 
fo: ſaping of an Atturney, That he is a corrupt man; unleſs there li 
conference of his P2ofefſion, the Action lies not, Richardion ſaid i 
was of that opinion; but he would adviſe ; Afterward, Trin. 9 Cx. 
'twas adjudged to2 the Plaintiff. - | 
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Manning and his Wiſe verſus Firſhherbert. 


ction upon the Cafe. Foz that the Defendant ex maliciaupon 6. 
the Plaintiffs wife crimen feloniæ impoſuit , And had cauſed Poſt.276. 


her to be bzought b:foze Mr, Gregory a Juſtice of Peace of the 
County of Oxon, et falsò et malitiosè ſaid befoze him ad tunc et i- 


- bidem, That he charged her with felony, for ſtealing of an Hog from 


one Hundby his Cofen, and required, that the might be bound over 
tothe Alſifes ; —— the was info2ced ta find. Dureties fo2 her 
appearance at the Aﬀjfes. After Merdict, upon Not guilty pleaded, 
and found fo2 the Plaintiff, and fozty ſhillings damages aſſeſt, 
Littleton Recoꝛder of London moved in arreft of Judgment, that 
the Iction lies not: Fitſt, Becauſe they do not ſay, that the De- 


' fendant fals0 impoſed upon her the crime of Felony, Secondly, 


fo: that they do not ſhew the day and the place, when and whither 
he caufed her to be bzought, @Thirdly, Becauſe they joyn Actions 
fo wo2ds, and in nature ot a conſpiracy together: ſed non allocan- 
wr. Fo2 when they ſay that the Defendant, ex malitis, impoſed 
trimen feloniz, that implies fals0 ; any when it is ſaid, he cauſed 


dhe other, and ſhall be intended the ſame time and place, eſpecially 


when it is afterwards, That he ad tune et ibidem charged her with 
Felony: And fox the other matter, it is not in nature of a conſpt- 
racy, but an aggravation of the falſe and malicious accuſation; 
vhereupon it was adjudged fo2 the Plaintiffs, | 


Chapman ver ſus Allen. Hill. 7 Car. rot. 41 9. 


Ction ſur Trover of five Kine. Upon Not guilty pleaded 

a ſpecial Mer dict was kound, That one Belgrave was poſſeſ⸗ 

ſed of thoſe five Bine, and put them to paſtyrage with the Defen- 
dant and agrerd to pay unto him twelve pence. foz edery Cow 
wixkip; as long as they remained with him at paſture, and that 


afterwards Belgrave ſold them to the Plaintiff, and he required 
them of the Defcnvant , who refuſed to deliver them to the Plain- 


tiff, unleſs he would pay foꝛ the paſturage of them fo2 the time that 


they had bfru with lum, which amounted ta ten pounds: Af- 


terwards one Foſter paying him the ſaid ten pounds, by the ap- 
pointneab ot Belgrave, he delivered the five Beaſts into Foſter;and 


if ſuper tot am materiam he be glulty, they find fo2 the Plaintitt, 
und damages twenty five pounds, and. if, ac. then fo2 the Defen- 
dant. Jones and my ſelf (abſentibus cæteris Juſticiariorum) con⸗ 


ceived, That this dental upon demand, and deltvery of them to Fo- 
ſter, was a converſion, and that he may not detain the Cattel a- 


'Minft him who bought them, until che ten pounds be paid, but is 
intoꝛted to have his Action againſt him who put them to paſturage : ver., 


1 
2 Rol. 92. 


Hob. 42» 


And it is not like to the Caſes of an Inn⸗kæper oꝛ Taploz: They Mo. 8773 


map 


T a — 
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Ante 90. 


may retain the Yozſe oꝛ Garment delivered them until they be ſatif, 
fied ; but not, when one receives Yo!ſes oꝛ Rive o2 other Cattel ta 
paſturage, paying foz them a weekly ſum, unleſs there be ſuch an 
agreement bet wirt them; whereupon Rule was given, That Judy: 
ment ſhould be entred fo2 the Plainttff. 


Johns verſus Staynar, Hill. 8 Car, rot. 343. 


Rror of a Judgment in Ejectione firmæ. The Erro? allignez, 
becaule the oꝛiginal wit doth not warrant the Declaration; 


fo2 the oꝛiginal bears date viceſimo quarto Januarij ſexto Carcli, 


and the Cjectment is ſuppoſed triceſimo primo Januarij. And afte 
Ue2dict, upon Not guilty pleaded and found foz the [laintiff, am 
Judgment entred, this Erro2 was aſſigned ; and upon Dimioution 


alledged, the wꝛit was certified ; and the Defendant pleaded u 


nullo eſt Erratum. And now Rolls moved, That it is good ngþ 
withſtanding ; fox the wit was retournable craſtino Puriticationi, 
and the Tryal was upon the Iſſue joyned Trin. ſeptimo Carol; 
and there doth not appear any continuance upon this; wherefozei 
ſhall be intended, That another oꝛiginal wait was bzought, which 
is wanting, and not certified: And compared it to the Caſe of th 
Biſhop of Worceſter, where the Declaration was of a. Leaſehy 
himſelf in an Ejectione firmæ, and the wait certified was of a Leak 


dy his Pꝛedeceſſoꝛ, and holden, That it ſhouldnot be intended th 


2 Cr. 855. 


pounds: And upon the firſt of Parch 1624. patd the ſaid fit 


SOziginal; whereupon the Action was bꝛought. 


Alſo where n 
Action is bzought and tried in Middleſex, and the oztginal certif 


in London, ft ſhall be intended not to be the lame Oꝛiginal, but 
ther, That it was a Uerdigt without an Oztginal, which is atdedhy 


the Statute, where there is no Oziginal. Vid, poſtea 281. 
Harris ver ſus Richards. Trin, 7 Car. 


an obligation of fourty pounds, fo2 the payment of rwenty 
pounds; and whereas the Defendant was bound to on 
Hodges in an Obligation of one hundzed pounds, dated quinto | 
bruarij decimo nono Jacobi, fo2 the payment of fifty five pounds the Wi 
fifth of Febyuary following, and the ſaid twenty pounds and fifty Wes 
five pounds being due and not paid, That the Defendant.the firſf0f Wh; 


A Sſumpſit. Tthereas one Bood was bound to the Jlaintiffh. 


Febꝛuary 1624. which was, in anno viceſimo ſecundo. Jacobi, ft 


' conſideration the Plaintiff would fozbear the payment of the twes 


ty pounds until 1627. and in conſideration the Plaintiff would 


compound with the ſaid Hodges fo2 the ſaid fifty pounds, and tit i 
intereſt then due, and deliver the ſaid Bonds into his hands, allw ix 
med to pay unto him the laid twenty pounds and the ſaid fifty u 
paunds, and all the intereſt. which he ſhould pay o2 compound foz; | 


and alledges in facto, That he did tozbear the ſaid twenth 
pounds 
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pounds. and fifteen pounds fo? interef , and obtained the laid ond 


into his hands; And that unan duch a vay, year, and place, he gave 
notice thereof to the Defendant, and requireo of him payment there⸗ 
of accozding to his pꝛomiſe, who had not pald it, and therefoze he 

this Action. After Uervict fog the Plaintiff Germin and 
Calchorp moved in arreſt of Judgment, that this Action lies not; 
fo2 it is no lawful conlfveration to pay tntereff ; ſed non allocatur: 
Foz it is to compound a foxfeited Bond, which ts a good conſidera⸗ 


tion: Allo it is no unlawful conflderation to pay intereſt, not be- 2 Cr.355: 


ing moze than ts permitted. The ſecond Exception was, that 


there was not any conſideration why the Defendant ſhould pay the Ante 242. 
twenty pounds, to2 he had not any benefit thereby, ſed non alloca- Ante 90.77: 
wr: For it is a ſlifficient confiveration, that the Plaintiff at his pd. , 


requeſt would foꝛbear it. The third Exception, that it is not al- 
edged he gave notice what he paid foz the compoſition,noz the place 
time, ſed non allocatur: Fog upon the view of the Recozd it 
appeared , that the ſald day and place of the notice were ſet 
won: And Jones conceiven, If there hW not bien ſuch 2 
notice ot the quantity he pain. and when; yet being expꝛeſly alledged 
that he patd ſo much, and required it, and that it was not paid up- 
otequeſt , it hay been ſufkictent; wherefoze it was adjudged fo? 
— — ; and Etro? being afterward bzounht, the Judgment 


No Burgoyne verſus Spurling, Trin, 7 Car, rot. 373. 


med a Copyhold Pefſtage,any twenty acres of Land, parcel of 
tePYanno2 of Hurft, into the hands of two Tenants of the Mannoꝛ 
tithe uſe of Hutchinſon and his Petrs,'tpon condition, that if be 
pad the ſaid Hutchinſon 1060 l. upon the firft of July following; 
ht the ſurrender ſhould be volv. And they find the 'ruſtome of 
tx Pannoz , that the Copyholder map ſurrender his Copyhotd in⸗ 
tithe hands of two Tenants of the Bannoz, and that the twenty 
my of Bay, ſexto Caroli, befoze the payment of the ſaſd money, 
Kurtendzed an acre,parcel ofthe twenty acres, into 7 haves of 
mo Tenantsof the Bannoz; tothe ule of William Jackſon and his 
peed, and afterwards the Hurrenderoz patv the lun 1060 l. 
dating to the conditton, and then ſurrendzed the ſaty Tenements 
tothe hands of the Steward of the Banoz.to the tife of Richard 
Ae and his Petrs, and afterwards the eighth of October, ſexts 
roll, being the firſt Court after theſe ſurrenders made, the two 
il urrenders were pzeſented, and the ſaid William Jackſon wag 


dmitted-to the laid one acte ſurrendzed to the uſe of him; and the 


0 Richard Price was admitted at the ſame Court to the ſain Mel⸗ 
Wit 8 Atres, wheteofthe ſatd one Acre was parcel, 
E C 


Ming to the kürrendet made to the ul of Um: Any that the ſaiy 
i 9 909 t eee Wm render 


8 firme. pott u ſpecial Werdict the Caſe was. Tho- 10. 


mas Jackſon a Copyholder , viceſimo Aprilis 6 Car. Reg, ſurs 1 1259 


Termino Michaelis; amo Octavo 


ſurrendet to the e uſe of Hutchinſon was never preſen ed; and nd tha 
there is a Cuſtome within the Mannoz, that ik! duttendet g 
made out of Court to the uſe of another, and be nat pzeſented; 10 
next Court, it is meerly void; and that the ſaid, 1 — Price 
tred into the ſaid one Acre, and made a Leaſe to the 2 
e Defendant by command of the ſaid William Jackſon off 
Ju if, &c. the ſolequeſtion was, Canether this utrenberal 
Acre, befo2e the Condition perfomied, be good 1 Eriman 
gued koz the Plaintiff, that the ſurrender befoze he Hath perfozmy. 
the Condition, is meerlp void; fo? all the intereſt is out of him an 
then he hath not any power ta make a (urrender ; but he agreg, 
that. aſter the Condition ts perfozined, f the Eſtate is reveited.y 
him, a may make a ſurtender. althorp fo! the Deftnday 
Kann this lurrender, upon Condition, the . — bei 
med bekoze the nert Court, and the uren pace 
e . pers is as if it, neder had bien made, and after ſuch lum 
befoze the condition pertvzmey the CopyÞolver rem 
„ Co. lib. 4. 28. and the Fate was Mr t of hin 
ee ering annie good: And ah 
bat eæteris ab add, e 


eſiduum oe pag: 2rd 7 1 2 4 0 
VWaller and Petty verſus Sands. Trin. 2 Car. ror, 374 
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12. J the Stati te o of cundo fuardi ſexts. o2not let 
lee 2 t, pleaded Nil Aar, aun 


1 Rol. 202 9 hes: 2 Dee 
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that it was a Miſ⸗trpal, and without ſufficient warrant: Fo: 
the Jurara upon the Niſi prius is, that Jurat. ponitur in reſpectum 
inter le Merchant Plaintif. & Rawſon Defendant. in placito Tranſ- 
| oreſſionis, uſque poſt octab. Mich. Niſi pri us, fc. ſo by this Jurata , 
which is the Tarrant of the Juſtices of Niſi prius, there is not any 
authozity to try the Ifſue, and 'twas held a plain Miſpriſion. But 
the queſtion was, whether after Trial this be not amendable ; 
fo; all the Roll was well 2 The Jfſue was in debt, and it was a bh 
meer Miſpriſion of the Clerk to make it in placito Tranſgreſſionis, . 
where it ought to have been in placito Debiti; and the Jurata is not 
the ole CUarrant to the Juſtices of Niti prius to pꝛocted: Foz the 
Nuit of Diſtringas is to try the Jſſue in placito Debiti, Niſi prius , 
6. Do, that is a (Uarrant to pꝛoceed, although the Recoꝛd of 
Niſi prius doth not warrant it. And it hath been ruled, that 2 cr. 526. 
where, upon ſuch zit ot. Diſtringas, the Sheriff returns Nomina 
urator. inter A. Querent. & H. De fendent. in placito Tranſgreſſionis, 
Mer the Tln (to which the Panell is annered) is in placito De- 
bit; (being but a Miſpriſion of the Sheriffs Clerk in miſreciting the 
| Way it ſhall be amended; wherefoze the Court would adviſe 078. 


ES ES a AMES EE 


= EASE SO=R 


- Gryffyth verſus Biddle, 


Reſpaſs , fo2 taking a Bullock and ſelling it: The Oefen» 13. 
dant juſtifies, becauſe at the Sheriffs Turn, held infra men- 1 fo 525. . 
ſm Paſch. viz, decimo ockavo Aprilis ſexto Caroli, the Plaintiff «rs 
yas preſented fo2 not appearing at the ſaid Turn, being debito 
modo ſummonitus, and amerced by the Jury, which was affeered : 
hy four of the Jury at fozty ſhillings, and after, at the next Se: 
ions ofthe Peace,viz. viceſimo ſecundo Aprilis, it was certified and 

ratified, by ſuch Juſtices of Peace; whereupon the Steward made 
Marrant unto him to levy it, and ſo ſold, qc. Upon this Plea 

itwas demurred, and Trotman fo2 the Plaintiff took thꝛee Excep⸗ 

tions; Firſt, Becauſe the Defendant doth not alledge, that the 

Curn was kept, infra menſem poſt feſtum Paſchz, but infra men- 

ſem Paſche, which may be as well befoze Eafer as after, and by 

the Statute of viceſimo primo Edvardi tertii,capite decimo quinto, 

the Turn ought to be kept infra menſem poſt feſtum Paſchæ, et Poſt 

eſtum Sancti Michaelis. Vid. 7 Hen. 6. 1 2. 28 Hen. 6. 7. 8 Hen. 7. 

4Dy. 137. where the Seſſions of the Peace is appointed to be 
lept at one place, et non alibi niſi propter peſtilentiam. Being kept 

in another place, it was held void. The ſecond Exception, Bccauſe 

the Amercement is alledged to be made by the Jury, and affierep by 

four ol the Juro2s , where it ought always to be aſfeſſed by the 

Court ; to: it is a judicial Act, and ſhall be affeered by the Aﬀeerers C . 
”S avointed. See 61d Book of Entries 507. new Book of Entries 119. 
ce third Exception. That the Amercement was levyed by the 

M Defendant,as Baplif,byTUarrant from the Steward of the Court, 

| M mz where, 


«= S646 &a&4 £4 


Termino Michaelis, anno octavo 


14. 
Jones 301. 
God b. 340. 
2 Ro. 20. 


15. 
Jones 302. 
r Rol. 43. 
Ant. 271. 


where, by the Statute of primo Edvardi quarti, capite ſecundo. Jt 


iserpzeſly appointed, Thar no Fine oz Amercement in the Turn. 
thall be levyed, unieſs it be certified. at the next Seſſions of the 


Peace by Jndenture, and inr olled there, and by Pꝛoceſs made ttom 


the Juſtice ot the Peace of the Seſſions to the Sheriff; and none 
of theſe civcumitances were here obſerver ;- wheretoze the levying 
by warrant from the Steward was ill, and therefoze, &c. And at 
this opinion was all the Court; and-thereupon it was adjudged fy 
the Plaintiff. {þ 7: 447 


Favely vcrſus Eaſton, quod vide ante pag. 269, 


Nds now moved again, and argued by Hedly Serjeant fo1 the 


0 Defenvant, that this Fine is not good: Me agreed, tht 


of places known out of any Mill o: Hamlet, a Fine may be le vyed i 
neceſſity ; as a Precipe may be bꝛought of a Ferry in places known 


out of any Will oz Hamlet, as 34 Hen. 6. x. 8 Ed. 4. 6. is: But a: 
Fine cannot be of Lands in a Gill oꝛ Hamlet, bythe name of aplace 
- known; fo2 the Uill being the pꝛincipal, ought to be named, and 


the place known, may be known by one name one day, and at ang 
ther day by another name, accoꝛding to the name of the parties who 
are owners thereof; and a Fine ought to be levyed by a name cr 
tain, becauſe it is to bind a Stranger by 12 Ed.. 37. & 3. Ed. 4. 2 
Addition, in a Tait of Debt oz other Action where pꝛoceſs ot o 

lawpy lies, ought not to be but of the Mill oz Hamlet, and not ofthe 
place known ; wheretoze, this Fine being of Lands in a plac 
known within a. Mill, is not good. Noy Atturney-General, è coat, 
the Fine is good; foꝛ the Fine is dzawn accozding to the wait of 
Covenant, and the wait of Covenant is guided by the Indentut 
and agreement of the parties, viz. what they agree to paſs by ſuth 
names, ond it ought not to vary; And ik it vary from the Deed,the 
other is not bound to levy the Fine; And he reiyed upon the Books 
21 Ed, 3. 14. 1 Hen. 5.9. 29. Ed. 3. i. And all the Juſtices, ſeriatin, 
delivered theit opinions, That it was a good Fine; TUhereupon it 
was adjudged fo2 the Platntiff, ante pag. 269, 270. | 


Smith verſus Hodgeskins. Paſch. 8 Car, rot, 104. 


Ction for words. Foz that the Defendant malitioſe et fall | 


erimen Feloniæ ei impoſuit, and cauſed him to be arreſted fo} 
Felony. The Defendant pleads, that the Plaintiff aſſault 
him upon th? Yigh-way neer Higate, and beat him; whereupon ht 
complained to the Conffable of this matter, and deſired the Conta 
ble to attach him, and he refuſed,unleſs the Defendant would ſap, 
That he charged him with Felony ; which ſpeaking, occaſioned 
as afozeſaid, is the ſpeaking. Upon which Plea the Plaintiff 
demurres- And now it was moved by Grimſton , that this is 
no colour of Plea; Fo2 the Defendant doth not ſhew any 9 n 

J | charg 
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charge him with Felony ; therefoze it is no excuſe oz catiſe of 
Juſtification of theſe wo2zds : And of this opinion was all the 
Court and gave rule fo2 Judgment fo2 the Plaintiff, unleſs, ac. 
Afterward, at the day given, the Dekendant by Ward moved, that | 
the Action lies not koꝛ theſe wozds ; Foz it is, that crimen Feloniæ Ant. 251. 
ei impoſuit; which is not in it ſelf cauſe ol Action: And fo2 that Poph. 20 
hecited a Caſe to be adjudged in this Court, Mich. 2 Car, betwixt Lata7s. 
King and Mellor ; where Action upon the Caſe was 62ought , be- Bent. 20. 
cauſe crimen Feloniæ ei impoſuit, and ſaid to the Conſtable preſent, 
Icharge you to arreſt him for Felony- And after Uerdict fo2 the 
Plaintiff it was moved in arreſt of Judgment, that theſe wozvs 
were not actionable, and adjudged 1 Court fo2 the Defendant; 
and ſhewed a Copy ok the Recoꝛd: But Jones ſaid he was Judge 
at that time in this Court, and doth nat remember any ſuch Cale: 
But if it were adjudged, it was, Becauſe the wozds be not laid 
to be ſpoken ofthe Plaintiff. And as this Caſe is, he conceived 
clearly., that the Action lieg; Foꝛ it is a malicious ſcandal, when Rol. 43 
he chargeth him with Felony; And in his own ſhewing doth not 
ſap what Felony was committed: and of this opinion were Juſtice 
Berkley and my ſel ( Richardſon chiet᷑-Juſfice being abſent.) CA here⸗ 
upon-rule was given, that Judgment ſhould be entred fo2 the 
Plaintiff, unlels, Fc. 4 2M 3 


Lawrance verſus Woodward. 


2 for words. Becauſe he ſaid falſs et malitioſe of the 16. 


laintiff, Thou didſt violently, upon the High- way, take my Jones 302. 
Purſe from me, and four ſhillings two pence in it, and didſt threaten” Rol 74- 


me to cut me off in the midſt ; but I was forced to run away to ſave 


mylife ; And that he accuſed him befoze Py. Cheſter Juſtice of 

the Peace, After Uerdict , upon Not guilty, it was moved by 

prynne in arreſt of Judgment, that an Action lies not fo2 theſe 

wozds : fo2 he doth not ſay that he robbed him, no2 that he felont- 

ouſly took away his purſe: And it may be taken in mitiori ſenſu, 

that he took it in jeſt , 02 in other manner, which was not feloni⸗ 

ous ; alſo it is the moze infoꝛced, becauſe it was but an accuſation 

befoze a Juſtice of Peace, and fd2 an accuſation infozm of Juſtice , 

an Action lies not: And 1 doubted thereof, becauſe it is not a di⸗ 

rect char ge of a felonious taking 02 robbery, by reaſon of the Caſe 
adjudged, Mich, 10, Jac. betwixt Holland ana Stonner, where the 
Defendant ſad, Thou art a lewd fellow, Thou didſt ſet upon me 

by the High-way,and didſt rake from me my purſe, and twenty 

marks in it,. and I will be ſworn to it. Being adjudged in the Kings 2 Cr.316, 
Bench fo2 the Plaintiff, it was reverſed in theErchequer Chamber: 

foꝛ he doth not charge him with felony oz robbing of him,ButRich-,, c,.... 
ardſoa, Jones, and Berkley held, That the Acton lay: Fo violently Feix. 38. 
taking from him his Purſe, and threatning to kill him, and that he 5. 
was in fear of his life, is a Deſcription, that he took it from him fe- 
lontouflp 


Termino Michaelis, anno octavo 


17. 

| Jane. 302 

i Kcl.202, 

2 Cr. 158. 

R. 99. 

2 Cr. 162. 354. 


3 Cr. 2858. 


18. 


Jones 300. 


loniouſiy and dy robbery. l hereupon Rule was given „That Judg- 
ment ſhould be entred fo2 the laintiff. 


Le Marchant verſus Raw ſon, ante pag. 275. 


As nom moved again, and all the Court, ſeriat im, deli. 
. v:red their opinton, that it is but a Default in the Clerk, 
and is amendable: Fo2 the Recoꝛd being gaod, and the Clerk ha⸗ 
ving it heloꝛe him, it was meerly a Miſpriſion of him; And the Ju- 
ſtices of Niſi prius having a good Recozd and a good Iſſue, and 
that tryed, it is well enough; koꝛ they have ſufficient by the Recon 
it ſelf, by which it appears unto them what is the Jfſue-: And the 
Tait of Diſtringas with the Niſi prius is a ſufficient Tarrant fo 
them to p2oceed: And all the Court conceived, It is directly with 
in the Statute of octavo Henrici ſexri , capite duodecimo, and d 
mendable ; and in the pꝛincipal Caſe the Clerk, befoze and without 
direction of the Court, had amended it. which amendment was 0 
dered to ſtand, and that the Plaintiff ſhould have his Judgment: 
But becauſe it was the Default of the Clerk of theTreaſury,to c 
mit ſuch a groſs offence, he was fined fourty pounds, and the Cletk 
who made the amendment, without the Courts direction, was com 
mitted to __ Vid, Dy, 260. 2 Hen. 4. 6. 7 Ed.. 15,2 Ric. 3. 
11. 11 Hen. 6. 11. : 


_ Fines verſusNorton,Trin,$ Car. rot. i 386. 
„ | _—_ : 

FT Rror of a Judgment in the Common Bench in Aſſumpſit. The 
— Defendant pleaded Non Aſſumpſit, which was found again: 

him, to his damages of 400 l. and after Judgment, the Erry! 

aſſigned, was, Becauſe upon the Venire facias thzee and twenty 


Juroꝛs were returned, and in the Habeas corpora there were four | 


Ant. 223. 


| berr, it had been aided by the Statute of decimo octavo Elizabet 


and twenty, viz. the thzee and twenty, who were returned upon the 
Venire facias, and one Walter Lambert who was not therein retut: 
ned, and being returned by Diſtringas, twelve of them were won; 
whereof the ſaid Walter Lambert was one; and the Iſſue tryed by 
them; ' whereupon Judgment being given, this was affigned fo! 
Erro2, and to be a Miſ-tryal; fo it is tryed by one who was never 
returned by the Sheriff upon the Venire facias, which was held by. 
all the Court, (who. ſeriatim, delivered their opinions) to be a ma 
nifeſt Erro2 , and not aided by any of the Statutes of 32 Hen, 8, 
18 Eliz,0221 jac, Foꝛ a Juroꝛ miſnamed, is not a Juroꝛ, who 
was never teturned by the Sheriff, ſo as he appearing, is ſwom 
without warrant , and is one added fo2 the pleaſure, and perad- 
venture by the nomination of the Plaintiff : And this is calvs 
omiſſus out of all the Statutes, # not remedied by any of them, 0! 
can it be aided by the examination of the Sheriff. But if twelde ol 
the twenty thꝛee returned had been lwoꝛn, and not the ſatd _ 
E, 
as 


— 


Ain poſſeſſion ;- and that in ano 1622. this Office was granted 


rern COOECIER 
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as appears in Tyrrell and Gardiners Caſe; Wherefo2e fo2 this 
cauſe the Judgment in the Common Bench was' teverſed. Vid. 
.Co.5, fol. 42 23 . 3 


Toung verſus Stoell. Rr 5G 


04 Goh prod Caſe, \F02 diſturbing the Plaintiff to exer- 19. 
cite the Office of Regitter in Rochelter, and ſhews, that the Jones Zo. 
Office was an ancient Office „ and grantable as wen in reverſion 2 ol 53. 


unto him by the Biſhop ol Rocheſter ; habendum polt mortem vel 


| ſurſum redditionem of J. S. who held it fo life Exercendum per ſe vel 


ſufficientem Deputatum fuutt eum Vadits, &c. Upon Not guilty 


pleaded, and Tryal at the Barre, the Plaintiff upon the evidence, 


to node it Was t1-alictent! Dffice and? gfantable in toverſigh , 
cher zun ot quarts Edvardi ſexti to one Robinſon in tebe 
poſt mortem 'Buſhfeild 8&Buſhfeild z and tonfirmevby the Den 
aud Chapter which was in Elle, in pri mo-Elizaherh; amb that in 
fepticno Elizabetti= he ſurrendzed and tookanew G2entto him and 


3 . 


J. 8, And it was held by ell the Cour, tharchis was'w goon in 


viicenient, that it oF Query id gruntable in — boon | 


matter of fact, was to be let te che Jurys But they conceived)" 
i&had not been uſually aum aArteutly Fogieey in federn pere 


geantrr in it 
granted befowe the Statute of primo Elizabeth, and being in Elfe 
atths time; and the Eſtate conltrmed by the Dean and"Chapter ; 
zur it was aer e ee e , whete ir mas mene 
that the reverſion ar an OffitEtannot be gramten by n common per: 
don, ie wag agreed by the Court, that it cannot de granted as à bier 259. 


redetllon, ad by the name vol a reverſion; For there ig nb reverſion 
' ofutfOffice; units it be an Office of Inheritance ytt it may wellbe co. 10.67. 


rated tn rrverllon. Habendum, after the veath of the Gyanitee or 5. 7 
life; Thixvly; It was moved; that this Brant in reverſion tds 
Young is vold, becaule he was it perfon"unit9le. at the time of the 

Odyiit ko everrife ke, £6) he was an Inka ol ehe age ofeleven'years 3 Cz. 
aumdze; and althounFrtibe granted to hem, ñabendum & ex- 

ereendum per ſè vel ſuffictem Deputatũm ſuum, yet it is not 
F0dd-; fo2 an Inkunt cannot make a Deputy; And although at the 

kits whon ths Cent bos itte C the Okite dien he was ol the age 
ofthitty years;vet being Bond er rh time drehe Shant; it cinnot be 

made good dy Any itbſequehe Art;but Joties Berkley;anbT my ſelf, _ 
(Richardſon berng aplent) elde Sha ehe Brant was good," not“ Coll b 
vithikanvingthat Exteption: Fe de Maut is not voſd', becauſe 
at that time p wis an Yiifakr', en veranle an Infant cannot malte 
Deputy: Foz an IJtrant e kan 1 — La⸗ 
te tongue; ma) ven Regiifer, und maß hade futklctent knowlevge 
tdzite and Rt gitter Ates. Which is Uffirient tor his Plate zat leafts Po. 30 
wiz he enbphibe ee mee bh nike an able Deputy; 

and it he put im one who 1s feſfſiffietent,” it is eaiite — 

a Office; 


280 


r 


Termino Michaelis, anno octavo 


Aut. 49. 


20. 
ones 306. 
Poſt. 439. 


the Mit and Enquiſition Trin. Pere | 
' tified, quod Villa de Bꝛetillg, et viginti ake Ville c naming them.) 


. Office; but as this cale is, it was granted unto him fn Reverſian, 


after tbe death ofthe then Kegiſer, and he being able to exerciſe it 
at ſuch time as the Office fell, it is \fficient. Fourthly , Jt wag 
objected, that the Office was uſually granted with a fee of a Kobe, 
02 thirteen ſhillings four pence, andhere the Office is granted with 
the fe of the Kobe, and not in the disjunctive, oz thirteen ſhillingg 
four pence , ſed non allocatur; fo; it being after the-Gzant in the 
Habendum.fhall not make the Gꝛant to be void; and it is only vod 


quoad the ſte: And the Court ſaid to the Jury and Counkel, that 
- if they will, they may find the matter ſpecially: But no ſpecial 


Uerdic was given, but a general Uerviet fo2 the Plaintiff. 
Paſchz 8 Car. rot, 


A TUtifſued out of the Chancery, bearing date decimo tertio 
Martii,ſeptimo Caroli. to the Sheriff of Gloceſter, commany 
ing bim per Sacramenta. proborum & legalium hominum de Comi 


tat. prædict. to enquire. Qui Male ſactores & pacis Regis Preturbato. 


res apud foreſtam de Deane, ſepes & follata Johan. Gibbons ibid, 
per ipſum nuper levat. noctanter, aut tali tempore, quo factum eo 
rum ſciri non predebant, proſterna verunt, to the damages of the 
ſafd John, & contra pacem;Et fi prædictus Zohan.fecerit te ſecurum 
de clamore ſup proſequendo, tune pone per Vadios et ſalvos Plegics, 
omnes illos quos cylpabiles ibidem inveneris, quod ſint coram nobiy 
in quindena Pgſche ubicunque, Sc. ad reſpondendum nobis de pace 
ſracta quam predicto Johann de tranſgreilione , Gr, The Dherif 
at quindena Paſchæ retyrned the Enquiſition, quod virtute brevis 
redict,ad inquirendum ( reciting the Tait ) per Saeramentum u 
ber au; dieunt ſuper Sacramentum ſuum; quc quidam Malctactg: 
res, et pacis Regis Perturbatores vi et amis ſepes, viz. 769 Joey 
2, 


rum ſepium et foſſarum ipſius 70h. Gib. apud Foreſtam de Dea 
= quper ante per wig Mob a hat oo qui aliquam partem 


inde proſtraverunt Juratores predietiignorant : Et ſimiliter dicynt 


quod vi armata, et cum multitudine gentium, Malefactores et pacis 


E Perturbatores prædicti ſuerunt; Ita quad nullus ad ipſos appropin- 


quare ad ĩpſos cognoſeend, auſus ſuit, et tali tempore quo factum eo. - 
rum ſciri non eredebant, ſepes et ene proſtraverunt et 
redierunt, Aid hexeupon a Wait of Diſtringas ifſued reciting the 


firſt TUlzit, and the Enguiſition n returned, and command» 


ing the Sheritk ot G | 
ſepibus et foſſatis predictiscircum adjacent. predictas ſepes et follata 


oceſter , quod diſtringat propinquas villatas 


proſtrata levare ad cuſtus foos Proprics: And by the ſome Unt it 
was commanyed to enquire quz.damoa. prædictus Joban. Gibbons 
oecaſione py rationls predicts 256 et foſſarum 
ſuſtinuit, et damna iſa id. Johan, Gf I bons reſtituere, and to return 
Enquiſition in octab, Trin. Pereupon the Sheriff cer- 


by 
- 


inthe County ot Gloceſfer ſunt propingua- Villata ſepibus et ſoſſatis 


intra 


— — 


— —— 
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infra mentionatis circumadjacentes,ahd further certified, quod dam- 


num in quadam Inquiſitione brevi annexat. eid. Johan. Gibbon, prop- 


ter brevitatem temporis reſtituere non poteſt; and returned Iſſues 
upon every of the laid Uillages , and that the rcſidue..of the erecu- 
tion of the TUait appeared in quadam Inquiſitione eidem brevi an- 
cexat. and returned the Enguiſition, whereby was found, that 
the ſaid John Gibbons ſuſtinuit damnum occaſione præmiſſorum ad 
200 l. And upon this return Brampſton Serjeant took divers ex- 
teptions; Firſt, Foꝛ the Fozeſt of Dean; There is not any Pariſh 
named wherein it lies, ſed non allocatur; fo2 a Fozeſt is certain 
enough by it felf. Secondly , Becauſe this (Ait is founded 
upon the Statute of Weſtminſter 2. cap. 49. That if the Loꝛd hath 
right to impꝛove any his Taſte, 8c. and his hedges be deſtroyed 
noctanter, and it cannot be known by the Verdict of the Aſſiſe or 
Jury who thoſe Malefactors were, the Towns near adjoyning ſhall 


be diſtrained to levy the hedge or dike at their own coſts, and to 


ield damages: And he doth not ſhew here, that he is Lozd of the 
id Uaſte, and hath right to impꝛove it: But Noy the Rings 
Aturney, who deviſed this wait , ſatd , that it ſufficeth in a wait 


to hem the grief breviter; And if he be not any ſuch perſon as Foſt. 440. 


may tncloſe, it ought to be chewn on the other ſide. Thirdly, It 
was objectev , that this Jncloſure is not ſhewn to be with the 


Rings licence, and then it is without warrant: But thereto was K.o. 


red, That it ought to come in by Plea, atter appearance, and 


| wt by way ok erception; It was alſo moved by Noy, That they ron. 44e. 


did no day in Court, becauſe the wait and the Enquiſition were re- 
turned the laſt Term, and they then not appearing, and pleading , 
Chey ſhall not be received to come in by way of exceptions in this 
manner. And he ſhewed a Recozd Trin. 15. Ed. 1. rot. 3. where 
luch a wit was awarded koz one Nicholas de Stapleton, whoſe 
hedges were caſt down noctanter, and not being known by whom, 
he had a watt to diſtrain propinquas Villas to repair; and he laid, 


that was the pzeſident fo2 this Cale; And he pꝛayed a nem Diſtringas Fot. 580. 


night be awarded, Et habuit. 
Johns verſus Staynar, quod vide ante pag. 272, N.8, 


Wa⸗ now moved again by Rolls foꝛ the Defendant in the wait 


of Erroz; and he vouched the Caſe in Hill, 20 Jac. Calthorp Jones 304; 


and Culpeper . where Treſpaſs of aſſault and battery was bꝛought 
and tryed in Middleſex.and the Bill upon the File was in London, 
It was reſolved, That it was a Declaration and Tryal without 
Bill, which is atded by the Dtatute ; wherefoze it was there ad- 


2 Cr. 6 go 


| judged fo2 the Plaintiff, And another preſident Hill. 22 Jac. rot; 2 Cr.574- 


503, betwixt Kelley and Reynell, where debt was bzought in Ex. 


After Uerdict it was held, that the Unit in one County cannot 
be intended fo2 an Action in another — » nd therefoze it was a 
n 


* Tryal 


ceſter,and the wꝛit ſuppoſed it to be within the County of Devon, 227?" f 


— 


Termino Michaelis, anno octavo 
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2 Cr. 479. 
Ant. 90.91. 
Poſt. 32 7. 


2 Cr. 185. 
3 Cr. 722. 


22. 
Jones 325. 
1 Ro. 45. 


Poſt.3ac. 


3 Ant. 141. 


23. 
Jones 304. 


3 Cr. 273. 
2 Cr. 222. 
Yelv. 21. 


24. 
Jones 304. 
2 Cr. 209. 
Hob. 130. 
2 Cr. 186. 880. 


— H(——— 


: nan... 
Tryal without an Oziginal; But all the Court Here held, that 
this Judgment was erroneous,becauſe this Oꝛiginal is certified ag 
an Oziginal in this Action, which is betwirt the ſame Parties gf 
the ſame Land and of the ſame Term, and being taken out 
the cauſe of Action, it is a vicious and an ill Oꝛiginal, not aided hy 
any Statute ; and compared it to Biſhops Caſe, Co. 5. 37. Where 
upon they all agreed, that the Judgment was erroneous ; am 
therefoze it was reverſed. 1 = | 


John George and his Wife verſus Harvy. 


Ction upon the Caſe. Fo2 that the Plaintiff having commy, 
A nication at Burye, with the Dekendant ol his, the ſaid Plain, 
tiffs wife, the Defendant ſain , She (innuendo the Plaintify 
wife)is a Witch and a ſtrong Witch, After Merdict, &. Whitfcild 
moved in arreſt of Judgment, that theſe wozds are not actionable, 
unleſs he hav ſaid, She committed Witchcraft in bewitching ſome 
perſon or his goods, ſo as the ſhould be puniſhable by the Statutegf 
primo Jacobi; fo the wozd Witch generally is but a woꝛd of ſcolp 
ing. and moſt commonly uſed of bewitching one with his wozds 9 
countenance;and he ſald, it was fo adjudged in decimo ſexto Jacch, 
betwixt Hawkes and Auge: But it was alledged on the other fidehy 
Grimſton, That Mich. 4. Car. betwixt Hughs and Farrer, fog calling 
one Witch, and that ſhe had bewitched his drink, it was adjudgey 
that the Action well lies: But becauſe it was laid there were pyeſ 
dents both ways, the Court would adviſe.Reſiduum poſtea, pag, z24, 


Collis verſus Malin. Trin. 8 Car. 


'A Ction for words. TUhereas the Plaintiff had uſed per magnun 
tempus the Trade of buying and ſelling of Cattle, and diderg 
times bought. upon his credit: That the Defendant ſaid of him 
Thou art a Bankrupt ; the Defendant pleaded Not guilty, 
an) found againſt him; And becauſe he did not ſay , that he uſed 
the Trade at the time of the wozds ſpeaking, but per magnum tem- 
pus uſus fuit, which may be divers years befoze, and the Action lies 
not, unleſs at the time of ſpeaking the woꝛds, he uſed the Trade of 
—— ſelling ol Cattle; therefoze. it was adjudged faz the 
efendant. f 


Parker verſus Grigſon. Trin. 8 Car. rot. 130. or 1 306. 


Jectione firmz, After Uerdict it was moved by Grimſton in 
tap of Judgment, that there was not any Bill upon the 
Flle; And it was pꝛayed, that the Court would oꝛder that none 
might be filed: But the Court held, it to be aided by the equity of the 
Statute ot decimo octavo Elizabethæ, and in Woodhouſe and Willis 


Caſe, Trin. decimo ſexto Jacobi, rot. 945. fa reſolved in a wait of 


Exroz; 
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Erroz ; Clheretoze Judgment was given koz the Plaintiff, not- 
withſtanding this exception. | 


Stirley verſus Hill. 


4 Ction for words. Foz that he laid to the bꝛother of the Plain- 25. 
tiff, Thy brother was whipped about Taunton Croſs for ſteal - Jones 308. 

ing of Sheep, or burned in the hand or the ſhoulder. After Merdict, 

upon Not guilty pleaded, and found fo2 the Plaintiff, it was moved 


in arreſt ok Judgment, that theſe wozds do not impoꝛt any certain 
| flander: And of that opinion was all the Court; whereſoze it was 
adjudged koꝛ the Defendant, 


Gryſill verſus Whitchcott. Trin.$ Car. rot 420 


Emurrer in Ejectione firmæ. The queſtion was, Ik one moꝛt⸗ 26. 
gage Land foz 100 l. and takes Bond fo? the intereſt of 8 1. Jones 303. 
per annum, paͤyable half yearly, whether that makes the Bargain 


ulurious againſt the Statute, Becauſe as it was pzetended, the 


uſe ought not to be paid until the end of the year, and contracting to 
have half of it vear ly, is: not warrantable by the Statute ? But the 


Court, upon the firſt argument at the Barre, over⸗ruled it, that 


it is not any uſurious Contract, contrary to the Statutes, becauſe 


| the 100 l. is let fo2 a year; and the reſervation is not of moze, but Moor. 544. 


Dt. 1 7. 


ofwhat is permitted by the Statutes ; And although the Interest : Cr. 26. 
iz teler ved payable half pearly, it is allowable ; Foz he doth not 
receive any intereſt foꝛ moze o2 leſs time than his money is foꝛboꝛn; 
Wherefoze , without difficulty, it was adjudged fo2 the Plaintiff ; 


And Erroz being bzought in the Exchequer Chamber, and the Erro? 


aſſigned in point of Law, the Judgment was affirmed. 


Burgaine verſus Spurling. Vid. ante pag. 273. N. 10. 


His Caſe was now argued again. And it was ſtrongly ur- 27. 
ged fo2 the Plaintiff , that by the firſt ſurrender, all the E⸗ Jane _ | 
ſtate of the Copyhold until the Condition perfouned, ts out of te 
Surrenderoz, ſo as he hath not Enn intexeſt left in him to make 
another ſurrender, although he afterwards ſhould perkozm the Con⸗ 
dition; fo2 He cannot make the ſecond ſurrender , which was void, 


tobe good: But when the Condition is perfo2zined , the Effate is 


{ reveſted in him; and then he might well make the third ſurrender. 


But it was thereto anſwered , and reſolved by the Court, that the 1 R ol. 00. 


| ſecond ſurrender is not hindzed by the firſt ; fo2 nothing pafſed rin 2. 


2 Cr. 403. 


| thereby, until it was pꝛeſented in Court, and admittance thereup⸗ 3 Cr. 34. 
on; but the intereſt and right ol the Copyhold, and the poiteſſion re · Foſt. ss. 


mained with him who made the lurrender, ſo as he may transferre 
ſt to any other, and it ſhall be good, _— firſt ſurrender doth — 
| 112 take 


— 
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take effect: Foꝛ the ſurrender into the hands of the Tenants , was 
but an inchoation ok his Eſtate, to whole ufe the ſurrender was many, 
and ſach an inchoation as had no perfection, but became meerly 
void, and the ſecond ſurrender good. As a bargain and ſale to One, 
— yg and after a bargain and ſale to another; the firſt is not inrolley, 
Hob.16s but only theſecond;the ſecond is good. So a Gant of a reverſig þ 
to one, and befoze Attoꝛnment, a Gzant thereof ta another; and t 
the ſecond Gꝛantte, Attoꝛnment is made, the ſecond. Grant is good, 
et nihil operatur by the firſt. So where a fine is acknowledged 
one, upon a Dedimus poteſtatem, and afterward a ſecond is acknow, 
ledged, and the firit fine not recoꝛded the fecond fine is good: By 
it the firſt fine had been recoꝛded in Court in time convenient (viz,) 
the next Term, it had been good, and the ſecond had been meeth 
void, So this firft ſurrender, when it was not pzeſented at th 
next Court, is as if none had been made, and meerly void ab init, 
pl Com 2g a. und therefore the ſecond ſurrender good. Secondly, All the Cour 
Co. Litti. 212, agreed, that whereas in the pꝛincipal Caſe, the Condition wg 
2 Cr. 35. loꝛ the payment of 1060 l. upon the firſt of July, and the paymen 
»*c:1,2 Wwas made before the firſt ol July: viz. upon decimo ſexto Juni, m 
an acceptance thereof, it is a goo>-perfozmance of the Conditim 
Note that the frrft ſurrender is meerly void, and as if it never jg 
been made, and that after the ſurrender, he who ſurrendꝛed remain; 
R558. ed always Copyholder , ſoas it ſhould deſcend to his Heir, ami 
| might diſpoſe thereof. But ff the firft furrender had been p2cſenty 
at the next Court, that would have ſo bound the Land, as all mea 
Acts done oꝛ made afterwards,would Have been void, Judgment in 

the Plaintiff, | 


Delves verſus Clerk; 


28. Sſumpſit. Whereas the Defendant was ſeiſed of ſuch Lau 
in Cheſelhurſt in the County of Kent, viceſimo primo Maii 16; 
in fee, and was in communicatton with the Plaintiff,to'ſell the ſame 
fo2 ſuch a ſumme, that the Defendant, Ad tune et ibidem, viz 
predicto viceſimo primo Mati,anno 1631. apud London, predict, i 
Parochia beatæ Mariæ, &c. in ronfiveratton of fuch a ſumme, px 
miſed to aſſure, &r. Upon Non aſſumpſit, the Tryal was in Los 
don, and exception taken in arreft of Judgment, that it was a 
2 Miſ-tryal, and not atved by any ofthe Statutes : Fo2 it ought to 
295" Have been tryed in Kent where the Land lies, and where, by the 4d 
| tunc et ibidem, the pꝛomiſe is, and the Venue cannot be altered: 
And of this opinion was all the Court, that the Videlicet fs idle, 
and may not alter it; Thereupon a Venire facias de novo as 
warded. | b 


VF 


Cacko 
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Cucko verſus Starre. 


NRohibition mas p2ayed to the ſpiritual Court to ay a Suit 29. 
P there fo2 dekamation, foꝛ theſe wozds, Thou art a Drunkard or Jones 303. 
adrunken Fellow. And by the opinion of Jones, Berkley, and my 3 — 
ſelf, a Prohibition was granted: Foꝛ theſe wozds do nat concern any Ante 111. 
ſpiritual matter, but meerly tempozal ; and they be but convitium 4.229. 
temporale, and a common pheaſe of bzawling, foꝛ which there ought 


not to be Quit in the ſpiritual Court; and is it was hetd-in Martyn 


Calthorps Caſe, in the Common Bench: But Richardſon doubted 


' thereof, becauſe the ſpiritual Court as well as the temporal may 


meddile with the puntſhment of Dzunkenne(s ; ſo it is not meerly 
tempo2al : But he aſſented to the grant of a Pꝛohibition, and the 
party may, after declaration ('ifhe wil])demurre thereto ; where⸗ 
upon a P2ohtbition was granted. | | | 


Mojor ver ſus Talbot. Paſch. 8 Car. rot. 419, 


Ovenant. TUhereas one Selbie and Elizabeth his Mile, nere 30, 
riled of ſuch an Youſe and Land ta them and the Heirs of the Jones 30s. 
Pugband, and £oſeifed , by Judenture, det that houſe and land ta , 
the Defendant, wherein he covenants with them. and either ol them, 
and with the Heirs and Afſignes of the Husband, fo2 daing all re- 
parations: The Yusband and ite conveyed that reverſion to the 
Plaintiff in fee, who beings Covenantifoe not repairing of the ſata 
houſe, declaring upon all this matter, and concluding, quod Actio 
eiaccrevit, us Aſſignee to the Husband, and averres not the Mite 
to be dead. Mereupon the Defendant demurres, which was ar⸗ 
gued by Rolls fo2 the Plaintiſt, and by Mere feild fo2 the Defendant , 
aud by him much inſiften , that the Wlaintiff having his Eſtate , 
& well from the Cite (who had an Eſtate faz life ) as from him 
who had the fee, ought to Have dzought Covenant as Afſignee to 
both, and not as Aſſignee to him who had the Inheritance, unleſs 
the WUlifes death had been alledged ; And fo2that purpaſe, he cited 
Treports Caſe , Co. 5. fol. 15. & Dy. 234. 6. But all the Court 


held, that the Action is well bzought. being brought by the Aſſignee 


of him who hath the Anberttante, and ſo na pꝛejudice ta any, and the R. 555. 
Eſtate:fo2 lite, being transfevred with the Fee is thereby dzowned 

and conkaunded; fo as he being Aﬀignee.of the whole Eſtate, and 
chewing all the matter, it is good enough; wherefoze it was ad⸗ 
judged foz the Plaintiff. 


| Kerchevall verſus Smith & u., 
Acton upom the Caſe againſt them. Becauſe they being 1. 
\ Church ⸗wardens of .... . pzeſented the Plaintiff falsd et Jones zog. 
malniose upon a pꝛetended fame of 'incontinency. Upon _ 
F guuty, 


I R01.929, 


— 


— 


— 
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33 


2 Cr. 230. 


34. 
Jones 307. 
1 Rol. 738. 
2 Cr. 103. 


4 Cr. 335. 


by the Teſtato?. 


uilty, it was found fo2 the Defendants , and moved, that they 


might have double coſts, becaulſe they were troubled and vered fo; 


matter which did concern their Office: But it was reſolved, Jt wag 
not within the Statute ; fo2 it is mecerly eccleſiaſtical; and the ma, 
kers. ot the Statute never intended to give double coſt, but where 
men are vered concerning temporal matters, which they ſhall do by 
virtue oftheir Office, and not fo2 pꝛelentments concerning matters 
of fame. f | | 1 | 


Nevill verſus South and Delabarre, in the Exchequer Chamber. 


; E Rror , bꝛought in the Exchequer Chamber of a Judgment ind 


Scire facias by un E xecutoꝛ, to have execution ot a Debt recovered 
And it was nom moved, that the Necoꝛd was 
not well removed; fo2 no wait of Erroꝛ lies there, upon a Judgment 
in a Scire facias ; fo2 the Statute gives it only in ſeven fevera( 
Caſes, viz. in Suits or Actions of Debt, Detinue, Covenant. Ac. 
compt, Actions upon the Caſe, Ejectione firmæ, 92 Treſpaſs; Sol 
Scire facias is not mentioned; and it hath been adjudged , That 
Erro? lies not there of a Judgment in aScire facias againſt bayLng 


in a wilt de ſcandalis Magnatum. But the Court doubted whether 


this Scire facias, being grounded upon a Judgment in an Actions 
Debt , be not within the equity of the Statute ; therefoze thy 
would further advile. | 2 


Hitchman verſus Porter. Trin. 8 Car, rot, 483. 


Rror of a Judgment in the Common Bench. The Erro2 affighe 
E was. Ul hereas an Action upon the Caſe was bꝛought in natur: 
of a Conſpiracy, that the Defendant ſalsò et malitiose tmpoſed up 
on him crimen talis feloniæ, and cauſed him to be arrefted thereupon, 
and bound over to the Afﬀiſes,and erhibited a Bill of Endictment 
againſt him fo2 that ſuppoſed Felony , and cauſed him to be endice 
and detained in Paiſon , Untill he was Legitimo modo acquietatuz 
And he doth not lap ( inde ) which was a pꝛincipal woꝛd, and the 
pꝛincipal cauſe of damages: And it was ſaid , that betwixt Stiles 
and pricket, fo2 this point, Judgment was reverſed; And that in 


this Term, koꝛ this default in the like Action, betwixt the ſame par ⸗ 


ties, Judgment was given, Quod querens nihis caperet per breve; 
And this Judgment here in queſtion paſſed · ſub ſilentio: Sed adjur- 
natur, reſiduum poſtea pag. 3 15. Poſt. 4 20. | 


Lyſter verſus Bromley. Trin. 8 Car. rot. 2 35 


Rror of a Judgment in the Common Bench. Debt, by the 

7 Under-Sheriff fo2 his fees, where he demanded 12 l. 10 . 
fo: executing ol a Capias ad ſatisfaciendum of 400 l. The Erto! 
aſſigned was, becauſe he demanded moze fo2 his fees than the _ 
| tute 
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tute of viceſimo nono Elizabethæ cap. 4. gllowes, viz. whereas he 
ought to have but fir pence fo2 every pound where the Execution 1s 
above 100 l. and twelve pence fo2every pound where the Erecution 
is but 100 l. 02 under; he taking 5 l. foꝛ the firſt 100 l. and 50 8. fo? 
every of the other hundꝛed pounds. had taken moze than fir pence in 
the pound fo2 the laid Execution of 400 l. And fo2 this cauſe the _ 
Erro2 was aſſigned, but a pꝛeſident ſhewn, Hill. primo Caroli meg 
rot. 721, begwixt Jeſſon and Weſtleyin this Court, where ft is ad⸗ Ben. 191. 
judged what a Dheriffought to have foz his fees (viz.)5 1.fo2 the firſt N97 75: 
100 l. and 50 8. fo2 every other 100 l. over and above the firft hun⸗ 
died pounds: Otherwiſe if the Executian ſhoutd be fo2 1201: oz 
150 l. he ſhould have leſs , then foz the Execution of 100 J. which 
meover was the intent of the Law ; fo2 the Law gives allowance to 
| i theSheriffto2 executing Pzoceſs,which by conftruction ſhall bemoſt 
favourably taken, and accozding to the intent of the Law-makers , 
| and not that he thall have lefs loꝛ the Execution of 140 l. then .fo2 
the Execution of 1001, And another pꝛeſident was ſhewn, Paſch. Ney 28. 
| 14 Jac, rot. 537. where was the like Judgment: And ol this opinion 
vas all the Court (abſente Richardſon) but we would adviſe. And 
tte nert day after, Richardſon chief Juſtice being in Court, it was 
moved again, andthe Necozd of this Court Hill. primo Caroli.be- ' 
f twirt Jeſlon Sheriff ot Coventry any Weſtley was pꝛoduced, where⸗ 
, in he declares in debt fo2 his fees ( fo2 taking Execution of a Judg- 
went of 400 l.) 12 H 108. And upon this Declaration it was de- 
murted, and two queſtions then made: Firff, whether the Sheriff 
may demand twelve pence in the pound foz the firſt 100 l. and ſir 
pence after,fo2 every 100 l. 02 that he ought to have but ſix pence 
d in the pound, where the ſumm exceeds 100 l. And it was ad⸗ 
t WW judged , that he ſhall have twelve pence fo2 every pound of the 3 cr. 33: 
þ WM ficſt 100 1. and ſir pence fo2 every other pound over the 160 l. 
| Secondly, Although it be pzovided in the Statute of viceſimo no- 
ro Elizabethæ, That this ſhall not extend to Sheriffs of Cities oz 
| Copozations, it was held, that it was only to be intended foz the ; er. 26. 
tretuting Judgments in the Courts ofthe ſaid Cozpozations, and 
not ta the Sheriffs of Cities oꝛ Coppozations , fo2 the executing 
Judgments out of ſuperioz Courts. Another pꝛelident was ſhewn 5 
Paſch, 4 Jac, rot. 551. Proby verſus Michell, in an Action st Debt 
ifs, and adjuvged accoꝛdingly. And whereas Grimſton cited | 
aCaſe in the Common Bench, Mich, 17 Jac, betwirt Symſon and 2 
bechurſt, where the opinion was, That the Sheriff gugbt to Lara. , 
have but ſix pence inthe pound where it is above 100 l. And that 7 
the Judgment was there entred oz the Defendant, Jones laid, 
the reaſon of that Judgment, was not fo2 the canſe nowalledged , * 
but fo; that the Sheriff had taken a Bond fo2 his fees, and had 
he bought an Action of Debt upon that Bond, and the Defendant 
g. had pleaded the Statute of viceſimo tertio Henrici ſexti, in aboi⸗ 
o dance thereok. The Court there conceived, although he might 
ta babe ſuch keeg as were allowed by the Statute, pet be „ 
ake 
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take Bond loꝛ them; fo under colour thereof he might ſo hay 
double fees, &c. wherefoze here, after argument, the Judgment 
was affirmed. | : | | 


Drake verſus Corderoy. Mich. 7 Car, rot, 280. or 28. 


'Rror of a Judgment in the Common Bench, in Action foꝛ won 
E CUhereas the Plaintiff was Conſtable of D. andeſwozn bel 
the Juſtices of Peace in the County of Wilts, at their Quart, 
Seſſions, concerning an Aﬀray made by the Defendant upon on; 
Fiſher : That the Defendant, ad tunc & ibidem in the ſaid Comt, 
fn the p2eſence of the Juſtices , ſaid, He (innuendo the Plaintiff) 
foreſworn, -UUithout any mentioning of the ſatd oath ; the Defy 
dant juſtifies,ſhewing the oath which he made in the spen Seſſion, 
and that it was falſe. Upon which juſtification the Plaintiff takes 
iſſue, which was found; and Judgment fo2 the Plaintiff, and Erty 
aſſigned , that the woꝛds be not actionable, becauſe he doth not ly 
in the dectaration, that he was fozeſwozn, by his oath taken in ay 
Court, and to ſay generally, that the Plaintiff is fozeſwomn, Mi 
on lies not; but to ſay he is perjured, Action lies. And here it is 


not ſhewn , That he was fozfwom by reaſon of his oath taken i 


the Seſſions ; wherefoze the Declaration is not good, no? is it a 
ed by the Plea. But all the Court held, that if there were ay 
doubt, it was upon the Declaration, which is incertain, Becaul 
he doth not ſhew, that the woꝛds intended a falſe oath in a Coutt 
of Reco: Pet when the Defendant by his Plea confefſeth he ly 


thoſe woꝛds by reaſon ot his oath taken at the Selllons, that cleas 


the queſtion, whereof he intended to ſpeak ; Uherefoze the July, 


ment was affirmed. 


Bland verſus Inman, Hill. 7 Car. rot. 550, 


* Upon a ſpecial Merditt the Caſe was, Thoms 

Spence poſſeſſed of a Leaſe fo2 a 100 years by Indenture, i 
twirt him and Joan his life of the one part, a Tiſdale on the othtt 
part, which is found to be ſealed and delivered onlp by Spence, ali 
not by his{Uife,afſignes all their Eſtate in the Leaſe toTiſgale,re& 


dendo & ſolvendo to him and Joan his wife , durante termino pie 


dicto, to them and the Survivoz of them. ik they ſhall live ſo long, / 
at Michaelmas and the Annuntiation, with a Proviſo, That if the 
ſaid Rent be behind at any of the ſaid Feaſts , oz fourty days 
after, and not paid to him oz his wife , oz the Survivo2 of them, 
that then it ſhall he lawful to the ſaid Spence and his wife , an 
to the Survivo2 of them, and to their Aﬀignes.and to the Alſignes 
of the Durvivoz of them, to re-enter and have again, as in theilt 
foumer Eſtate. Tiſdale enters, and Spence dies, and Joan ſurvives 
him, 
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him, andfoz fozty days after the Annunciation next following, the 


Rent being behind and not paty, the wife the laſt day demands tt ; 


and one Walter the Adminiſtratoꝛ of Spence demands alſo the rent 
which is not paid. Tyſdale aſſigns his Eſtate to the Plaintiff, ana 
Walter, as. Adiminiftratoz of Spence, enters faz non-payment, and 
lets to the Defendant ; And ik, ac. This Caſe'was oftentimes 
argued at the Bar, and after at the Bench; The firſt queſtion 
was, CAlhether this reſervation be good to the wite, becauſe ſhe had 


not any intereſt to paſs, and never ſealed the Ded? And if it be not 


good to the wite, becaule ſhe is a Stranger to the Intereſt aud to the 
Died, whether it be not good to the husband, and to his Executoꝛs 
aud Adminiſtratozs as Aſligns in Law, during the time of the 
wifes life? And whether the Adminiſtratoz , foz the benefit of the 
wife, chal not enter into the Land? And it was urged by Mr; 


| Grimſton on the part of the Defendant, That the woꝛds being red-. 


dendo & ſolvendo to the husband and wife, durante toto termino, 


und to the Durvivo2 of them it being by Indenture, is good, by way 


of reſervation to the husband; and the woꝛd ſolvendo ſhall be con⸗ 
trued as by br grant to the wife: Foz although the did not 
(cal, pet ſhe bein named in the Died, and the party Gzantee ſealing 
and delivering it to the husband and wife, Jt ſhall be conſtrued 


by way of grant to her; and ſhe may take by the Deed, being named 


therein, although ſhz never ſealed any part thereof: and of that 
Opinion was Barkley Juſtice, and cited one Conſtables Caſe, That: 
where Leſſee fo2 years aſſigned his term, rendzing rent durante ter- 
mino annually unto htm, that includes his Executozs and Admini⸗ 


tratoꝛs, although they be not named, as in the Caſe of Litt. Condi⸗ 
tion to pay a ſum to a Feoffee ſuch a day, and he dies befoze the 
day, ft ſhall be paid to his Executoꝛs, fo they repꝛeſent the Teſtatoꝛ. 


Co the ſecond, Barkley conceived, If it be not good to the wife, nef- 
ther by way ofa Reler vation, as he agreed that could not be, becauſe 


ſhe is a Stranger to the Eſtate and to the Deed;yet by way of grant, 


\ bythe wozds reddendo & ſolvendo, he conceived, the Deen might 


take effect; yet he held, That the Adminiſtratoꝛ is Aſſignee ; who 


may enter fo2 the Condition bzoken, fo2 the wifes benefit. But 


Richardſon chief Juſtice, Jones, and my ſelf agreed, That although 


the reddendo & ſolvendo durante termino, if there had been no moze 
ſaid, had bien a reſervation during the term: Pet when he doth not 
teſt upon the expoſitign of the Law, but it is, Rendring to him and 


his wife, and the Survivor of them, if they live ſo long; that is an 
erpꝛeſs reſervation that it ſhall not be during all the Term, but to 
him and his wife and the Survivoz of them: and the reſervation 


Littl. Sect. 255 


R. 613. 


to his wife is void, becauſe ih? is no party in Intereſt oꝛ to the Deed; g. . 


und to the Survivor of them is void alſo, to give the wife any advan- 
tage thereby; and therefoꝛe the rent endures no longer than during 
the lite ol the husband. Vid. 10 Ed. 4. 18. 21 Hen. 7. 25. Co. lib. S. fol. 


70. b. in Whitlecks Cafe, Co. Lit. 47. a. & 143 · b. and Hill. 33 Eliz.be- Pier 48. a. 


twirt Richmond and Butcher, where one lets reſerving rent ta 
Oo him 
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bim his Executoꝛs and Aſſigns, he having an Inheritance in the 


Land, it was adjudged a void reſervation to the Executoz, the 


reverſion beiug in the Heir; pet the rent ſhall not be paid unto him 
becauſe he i not named; and although it were there, durante rex. 
mino, it was not material. And Jones ſalb, That ſo it was ap⸗ 
junges bet wirt Brown and S. ſecundo Caroli. Alſo they all held, 
that here this wozd Solvendo cannot inure by wap of grant tg 
the wile, when it is by way of reſer vation to the. husband: Fg 
ir hal nat be conſtrued to inure in ſeveral manners, no more than if 
ene har gains, ſells, demiſeth, and grants, it ſhall not inure by bay, 
fat; and ſale and demile, but by the one ok them, at the election of 
che Bargainte. And in the Reſervation, Aſſignee is not mentioned: 
Do that it cannot give any tntereſt to the Adminiſtratoꝛ as Aſſignee 
in Law. And in the Pꝛoviſo Aſſignee is mentioned, but that is to 
tie Aiſignees of the Survivo? ol them: So that the Aſſignee in Lay 
of the husband cannot claim it; fo2 he did not furvive , but the 
wife. And the wife can take no advantage of the Condition , be: 
cauſe ſhe is a Stranger to the Eſtate and to the Deed, ſeeing the dip 
not enſeale the Deed3 And it the Condition should go to the wife,yt 
ſhe cannot enter fo2 the Condition, but only the Adniniftrato} of 
the husband, who hath not any title of entry: And the Defendant 
claims by him; wheretoe it was adjudged fo2 the Plaintiff. am 
upon this Judgment, a TUrit of Erroz was fozthwith bought, u. 
tournable in the Exchequer Chamber, and the Judgment was there 
affirmed, Mich. decimo Caroli: | 
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Carlion verſus Mill. Hill. 7 Car. rot. 1147. 


Ction upon the Caſe. Foz that the Defendant being an . 
A Apparatoꝛ under the Biſhop of Exceſter, malitiouſly, and Jones 372. 
without colour oꝛ cauſe of ſuſpicfon of incontinency , of his . 

| -ow13 p2oper malice pꝛocured the Plaintiff ex officio, upon pꝛetence 
| of fame of Jncontinency with one Edith; (whereas there was no 
ſuch fame 02 juſt cauſe of ſuſpicion) to be cited to the Conſiſtoꝛy 
Court of Exceſter, and there to be at great charges and veration, 
until he was cleared by ſentence, which was to his great diſcredit 2 Cr. 351. 
and cauſe of great erpences and loſſes, fo2 which, ac. Upon Not 
guilty pleaded, and found fo2 the Plaintiff, Jt was moved by Aſhley 
Serjeant, in arreſt of Judgment, That in this Caſe, an Action lies | 
| not; Fo2 he did nothing, but as an Inkozmer, and by vertue of his 4 
| Office. But all the Court (abſente Richardſon) held, That the 1 Kees. 
action well lies; Foz it is alledged, That he falsò & malitiosè cau- 
ſed him to be cited, upon pꝛetence of Fame where there was no 
offence committed: And avers that there was not any ſuch Fame; 
lo ag he did it malicioufly, and of his own head, and cauſed him to be 
unjuſtly vexed, which was to raiſe gain to himſelf; TUhereupon 

they conceived he being found guilty fo2 it, the Action well lies, and 
| thrrefoze Rule was given to enter Judgment koz the Plaintiff, un⸗ 
les other cauſe was ſhewn: And upon a ſecond motion, Richardſon 
| Chief Juſtice being pꝛelent, Judgment was given fo2 the Plaintiff. 


Hopeſtill Tildens Caſe, Ante pag. 264. 


Ote that the firſt day of this Term, Hopeſtill Tilden was 2. 

| arratgned at the Bar (02 Buggery, ſuppoſed to be com- 

| "mitted at Hide, being one of the Cinque Ports, he being Endicted 

| there, and the Reco2d removed hither by Cerciorari, directed to the 

| Majo2and Jurats of the ſaid Mill, and not to the Lord Warden Ante 252- 
ol the Cinque Ports. The Pziſoner challenged one of the Jus. 

| 102S, being the Foꝛeman, who was ſwozn, and marked , ſwozn by 

he Clerk, befoze the challenge was heard by the Court: And there- 

| foze without the aſſent of the Atturney General then pꝛeſent, they 

| Would not alterthe Recoꝛd, and —_— he would not aſſent to al- Poſt. 347- 
| 0 2 ter 


— 
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2 Ro. 58. 


ter the Recow, the challenge was dilallowed. And alterwardg 
upon evidence at the Bar, divers witneſſes were pꝛoduced by t 
Delendant, which were heard without Oath: But ſome of then 
witneſſing matter, which the Atturney conceived would mak? f02 
the King, were upon the deſire of the lald Atturney lwoꝛn, and af. 
ter ozdered upon their laid Nath, to deltver their knowledge. Ind 
afterward. the Pꝛiſoner was acquitted. But becauſe the cvitence 
(tf it had been believed by the Jury) was very ſtrong againſt ty 
Paiſoner, Richardſon chief Juſtice and Jones appointed , that the 
Paiſoner ſhould be bound to his good behaviour ; whereupon, . 
gainſt the opinion of my ſelf and Juſtice Berkley, he was (@ 
bound. * | 


. Roſe verſus Bartlett. Trin. 7, Car. rot. 497. 


ye firmæ. Ol the Demiſe of John Roſe and Elizabeth 
his wife, of fourty acres of Land, and two acres of Meadon 
in Burnham fo2 thee years. Upon Not guilty a ſpecial Uerdig 
was found, That Philip Scudamore was ſeiſed in fee of the Lam 
in the Declaration, Anno 44 Eliz. and by Jndenture demiſed it, by 
the name of four Cloſes of Paſture in Burnham,fo2 a hundꝛed years 
to Richard Batyne : And that Richard Batyne entred and was pol 
ſeſſed, and being ſo poſſeſf, and ſeiſed in fee of other Lands and Ty 
nements in Burnham. Afterwards, viz. duodecimo Aprilis, tertio 
Caroli, made his will in wziting, which is found in hæc verba, I will, 
That my wife Eli gabeth ſhall have Burubams and the Lands there 
unto belonging, being three halt acres in Leniſield: And my will i, 
if the do marry, my Son Nicholas ſhall have Burnham, and thre 
half acres lying in Lentfie/d. Item I will, my Son Bart holmew ſhall 
have for his maintenance out of the Land 5 l. yearly , as long as ſbe 
keepeth her ſelt unmarried. Item'I will & bequeath to my ſaid wiſe 
Elizabeth all the reſt of my Lands lying in the Pariſhes of Burnhan 
and Hitchman during the time of her lite, and afterwards to my Son 
Bartholmew.AlſoI make my wife, my full and whole Executrixodf 
all my Cattle, Corn and moveable Goods: Except ſuch as I have ap- 
pointed to be ſold for payment of Legacies, prout per le volunt, &. 
They find that Richard Batyne died and the ſaid Elizabeth p2oven 
the WH in the Pꝛerogative Court, Quodque Adminiſtratio omni- 
um bonorum jurium acCreditorum dictum Richardum Batyne & e- 
jus Teſtamentum qualitercunq;concernent. by the Judge of the Pye. 
rogative Court was committed to the ſaid Elizabeth, that the af: 
terward took to Husband the Delendant, whereby they were pol 
ſeſſed of the ſaid Leaſe : And that the ſafd Bartlett, aſſigned that 
Leaſe to Richard Hammond upon the condition fo2 the payment of 
201. ata day certain, who failing of the payment thereof, reaſſigned 
afterwards that {Leaſe to the Defendant , that the ſald Elizabeth 
died; and afterwards the laid Rarcholmew died, and that Elizabeth 


the wife ol Bartholmew obtained Letters of Adminiſtratton ce 
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bonis Richardi Batyne non Adminiſtrat, by Elizaberh the wife of 


Richard Batyne, who took John Roſe to husband, and they let to 
the Plaintiff, and the Defendant ted him, and if, &c. This 
Cale was argued by Calthorp fo2 the Plaintiff, and by Germin 
fo the Defendant. The firff queſfton was, TUhether this Leaſe 


| fo years, be deviſed to Elizabeth foo life, Remainder to Barthol- 


mew? And all the Juſfices (abſente Richardſon ) refolved, That 
if a man hath Lands in fee, and Lands fo2 years, and deviſeth 
all his Lands and Tenements , the Fee-ſimple Lands paſs only, 
and not the Leaſe foꝛ years: And if a man heth a Leaſe foꝛ years, 
and no Fee-ſimple,and deviſeth all his Lands and Tenements : the 


Xeaſe fo2 years paſſeth ; Fo2 otherwiſe the Mill ſhould be meerly 


void. Secondly, they all agreed, That if one deviſeth his Land, 


| which he hath by Leaſe ., to his Exccuto? fo? life, the Remainder 


over, that there ought to be a ſpecial aſſent thereto by the Erecutoz, 
as to a Legacy, otherwiſe it is not executed: And there was not 
here any ſpectal aſſent, Thirdly, Jones and my ſelf were of opt⸗ 


nion, That it appears here that he had other Lands in Fee, which 


he deviſed to his wife durante viduicate : and other Lands which 


Co.. 94. b. 


he deviſed unto her foz life, the Renainder over, and then that de⸗ 


viſe may not extend to that Leaſe. But Berkley to the contrary; 
becauſe it may be that Land deviſed as long as ſhe is unmar⸗ 
tied, is the ſole Land which be had in Fee: And the other Land 
deviſe abſolutely, is the Leaſe fo2 years ; But it was thereto an⸗ 
ſuered, That the deviſe is unto her fo? life, of the Lands in Burn- 


dam and Hitcham, and clearly no part of the Leaſe-land extends 


into Hitcham ; ſo as it is clear, it extends not to Leaſe⸗lands but to 
frethold⸗ lands. Fourthly, Richard Batyne making his wife his 
ſole and whole Executrix, of all his Cattle, Coꝛn, and moveable 
Goods, and not mentioning what ſhall be done concerning the reſt- 
due ol his Eſtate; whether the wife be abſolute Executrir quoad all 
his Eſtate, 02 only particular Erecutrir quoad his Cattle, Coꝛn and 


movbeable Goods, and not quoad his Leaſes , and his Debts ? 


And as touching that point we all agreed, That one may make 


ſeveral Executoꝛs; the one quoad things real, the other _ 
| things perſonal, and may divide their authozity ; yet quoad Cre- 


dito2s,they are ai Executoꝛs and as one Executoꝛ and may be ſued 
as one Executoꝛ, 19 H. 8. 8. Dy. ſol. 3. 32 H. 8. Br. Exec. 155. 


Moor 12. 
1 Rol. 914. 


But Jones Juſtice and my ſelf conceived, as this Caſe is, That the 8.613. 


is ſole and abſolute Executrix foꝛ the whole Eſtate, as well Leaſes 


as Deits, and other things: Fo2 when he ſaſth, that ſhe ſhall be his 
ol: and whole Erecutrir of his Cattle, Cozn, and moveable Goods, 
it is but an-innameratton ofthe particulars,and no excluſion ot any, 


| efpecialiy when he doth not make any other Executoꝛ koꝛ the reſidue: 


And Catalla in Latine extends to all things. And it may be intend⸗ 
er, that ſo was his intent, when he made not any other Executoz. 
But Berkley Juſtice conceived, that ſhe is a ſpecial Executrir quoad 


the things enumerated, and no general Executrir. The fifth que- 
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IT 


ſtion was, Admitting that ſhe is no abſolute Executrix quoad gy 
the Eſtate, but quoad the particulars ſpectally named, and ſhe py, 
ving the Ilill, and it being found, that Adminiſtration was con, 
mitted unto her omoium bonorum, &c. prout antes, CUhether that 
be a generafUvminiſtration committed, oz only an Adminſtratigy, 
of the Goods whereof ſhe was made Executrir ? And Berkley held, 
That it is but a ſpecial Adminiſtration, becauſe it is Bonorum ji. 


- rium & creditorum predia' Rich, Zatyne & predia” Teſtament 


concernent' and that coupled to the Teſtament ; io that it extends pg 
further than the Till. But Jones and my ſelf were of Opinion, 
That it was a general Admminiſtration committed; Fo2 Juriumg 
Creditorum are general woꝛds, and the woꝛd (& ſhould be expoum 
ed as (aut) and it cannot be tied only to the Teſtament ; Fo? there 
be not any woꝛds of Debts, as Creditorum impoꝛts: And they be as 
general wozds, as are uſual in general Letters of Adminiſtration; 
TUherefoze upon all the matter, Juſtice Jones and my ſelf were al 
Opinion againſt the Plaintiff, That he ſhould be barred. But Jy 


ſtice Berkley è contra per quod Adjournatur. | 


Sir Thomas Fynch verſuALambe. Mich, 5 Car.rot.295, 


Suppoling that the Defendant , decimo ſexto Jacobi apud 


E's. of a Judgment in the Common Bench in an Aſſumpft 
S 1 
Jones 312. 1 


Seiles 44 2. 


Ante 160. 


rry in Suff. pꝛumiſed to pay, c. After Uerdict and Judgment 
upon non Aſſumpſit pleaded, and found fo2 the Plaintiff, The Dt 
kendant bzings Erroꝛ, and upon diminution alledged, The o92igind 
was certified Hill. quarto Caroli, upon which the Plaintiff in th 
Trit of Erroꝛ pleads the Statute of viceſimo primo Jacobi, ok lim. 


tations : And that this Action being upon a Pꝛomiſe in decimo 


ſexto Jacobi, and not bzought within fir years after the Pꝛomit, 
no2 within thꝛee years after the Statute , that this Action is not 
maintainable. The Dekendant pleads, That he, ſecundo Carol, 
which was within thꝛee years of the Statute, bzought a Ilrit oz 
ginal of Aſſumpſit, ſuppoſed to be made in Kent againſt the Defen- 
Dant : now Plaintiff in the TUrtt of Erroꝛ, wherein he was Qutlat- 
ed. But in tertio Caroli, the Outlawꝛp in the Common-Bent, 
was declared void, and he diſcharged. And that within a year il 
ter he bzought this Action , and ſuppoſeth the Pꝛomiſe to be made 
at Bury to his damages of 6001, And in the fozmer Acton the 
Aſſumpſit was alledged to be made in Kent to his damage of 500), 
and avers, That it was one and the ſame pꝛomiſe, and cauſe 
of Action: And upon this Plea the Plaintiff in the T7Irit of Erro! 
demurred, and Twiſden ſhewed the cauſe to be, Fo2 that this new 
Action varies in the Countp krom the Aſſumpſit, und in the damages 
alledged, and ſo cannot be intended one and the ſame cauſe of Action, 
noꝛ tobe a new Suit begun fo2 the lame matter. Alſo ! conceived, 


that fo2 as much as this Qutlawzy was not revericd by ag" & 
votaea 
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20ided by Plea, the firſt oꝛiginai is nat determined. But he might 
have p2octeded thereupon ; and then te begin a new Oziginal, and 
in another County, is not accoꝛbing ta the Statute of viceſimo pri- 
mo Jacobi, noꝛ within the intent of the Statute. But Richardſon, 


jones, and Berkley heid, That this variance of the County and da⸗ acc 280 
mages is not material ta the Action, being tranſitozy, and averred Co. Lit. 2b 


to be f02 one and the ſame caule; and although the Putlauny is not 
reverſed by a Writ of Erroꝛ, but avowed by Plea, it is all one with⸗ 
in the intent of the Statute; Foz the Statute ts not where the Out» 


lamp is reverſed by Eros but where the Outlaw is reverſed, ſo it 


by any means. Ther: foze upon their thꝛie Opinions, a Rule 
was given, that Judgment ſhoulo be affirmed, ac. 


Eyres verſus Taunton, Trin. 7 Car. rot. 590; 


Cire facias in Chancery. Upon a Recogniſance of 200 l. by 


one Cawley, who was returned dead; whereupon a ſecond Scire jones 2 
{ecias iſſued agatuſt the Hetr of Cawley, and againſt the Tenants of 3 Cr. 895. 


the Lands and Tenements of Cawley, which he had tempore 
Recogniticnis vel poſtea : TUhereupon. the Sheriff returned the 
Defendant Taunton Terr- tenant af ſuch Lands, and omitted to re⸗ 
turn any thing concerning the Heir. And upon this the Defenvant 
pleads, That the ſaid Cawley had nothing in the ſaid Lands at the 


ume ol the ſatd Kecognifance, o2 ever after : And upon this they 


were at Jſſue in Chancery, and cwas ſent hither to be tried; and 
it was tried, and found fo2 the Plaintiff, That Cawley was ſeiſed, 
r. And after Gerdfct fo2 the Plaintiff, Mallet foz the Defen- 
dant moved in arreſt of Judgment, Becauſe nothing was return- 
edconcerniag the Heir, viz. that there was not any Meir, oz that 


the Heir hav nothing: Therefoze no Judgment ſhall be given; 


Foz it is a non- Return of the Sheriff, and not a miſ-Return ; any 


l is not aided by any of the S:atutes of 32 H. 8. oz 18 Eliz. o2 


21 Jac. of Jeofayles : The Reaſon he alledged that no Judgment 
ought to be given, was, Becauſe the Zerr-renant, without the 


heir, was not to be charged, and therefoze the Heir ought to be ſum - 


moned ; And until the Heir be ſummoned, oz that it be returned, 
that there is not any Heir to be ſummoned, o2 that the Heir hath 
not any Lands to be charged, the Terr-1eant ought not to be charg⸗ 
ed; Fo2 the Heir might have a releaſe to plead, o2 other matter to 
bar the Execution; and his Land is rather to be charged than the 


Land of the Terr-tenant; Foꝛ the Heir ſhall not have contribution co.. 13 K. 
againſt the Terr- tenant, as the Terr- tenant ſhall have. Alſo if the 
heir be within age, the Paroll ſhall demur, and the Terr. tenant 


all have advantage thereof; and therefoze, there being nothing 


keturned concerning him, he moved, That no Judgment ought to 


be given. Richardſon, Jones, and Barkley held, That the Return 


| las not good, Becauſe the Plaintiffnames and ſets to2th,that there 
hz an Heir, and there is no Return quoad the Heir; ſo as to him it is 


quaſi 


4 
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quaſi breve album, and no Return, and fs not aided by any Stg- 
tutes. But I was of a contrary opinion, Becauſe the Defendant 
hath omitted to take advantage thereof; Foz having pleaded , any 
the Iſſue being found againſt him, be thall not now take advantage 
. fo2 not returning the Heir to be ſummoned: Fo? it may be that there 
is not any Heir, oꝛ that the Peir hath no Land, oꝛ may not be founy, 
Vid. 17 Ed. 2. Execut. 139. b. 18 Ed.2,ibid. 142. That the Terr.is 
ant in a Scire facias ſhall not be warned until it be returned, that 
there be not any Heir, 92 that the Heir is warned, and comes not in. 
Vid. tertio Henrici quarti fol. decimo tertio, a Scire facias hæredi x 
Terretenenti. The Sheriff returns ſuch a Terr - tenant warney; 
and ſpeaks nothing of the Heir, yet the Terr· tenant was inſozred 
to anſwer. And alter, ad informandam Curiam , whether there 


was an Heir, it was ozdered, That a new Seire Facias ſhould he 


awarded, . 


Hillary, primo Caroli, The Caſe inter Bowyer & Rivett 

| was cited by Juſtice Jones, That in a Scire facias agaſif 

the Beir and Terr· tenant, he is charged only agTer»-tenan!; 

and by pleading Rzexs per deſcent, and found againſt him, 

I The Execution was of the moity of his Land, and not el 

, All, as the Heir ſhould have been charged upon a kalle Pig, 
Reſid. poſt. pag. 3 12. 
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| Spurſtow verſus Prince. 
| - x Ction upon the Caſe, By an Erecuto? * anainſtthe 6. 


| andthe Defendant made execution and levyed the Debt, and at the 


bos which came unto him. bꝛought this Action: And upon Not guilry 
bed in arreſtof Judgment, that this action is not maintainable 


| Edvardi tertii, de bonis Teſtatoris aſport atis, and fo2 that purpoſe he 
| upon the Caſe was bꝛought by an Erecuto2 againſt a Sheriff, fo2 **** 


| top, the action lay not foz the Executoz. But note no Judgment jones 173; 
whereupon the Court would adviſe until the next Term. 
| , 


but ok the Chancery, it was ſent into the Common Bench, d Judg- | * 


—— = 
* 


—— 


Sheriff, foꝛ that the Teſtatoꝛ upon recoverp, had a Fieri facias, * Kol. 913. 


return of the Mꝛit did not return it: And after the Teſtatoꝛ died; 
whereupon the Platntiff, fo that tort in vita Teſtatoris and foz the 


pleaded, it was found foz the Plaintiff: And thereupon Glynn mo⸗ 


by an Erecuto2 ; Becauſe it is a perſonal wꝛong done unto the Te- 
ſtato2,fo2 which the Executoꝛ hath no remedy; Foꝛ he hath not any 
remedy by the courſe of the Common Law foz ſuch perſonal wꝛongs: 
And it is not maintanable by the equity of the Statute of quarto 
cited a Cale, tertio Caroli,in this Court betwixt Levaſton and Dis- jones, 4g. 
kins ( which Jones Juſtice laid, he well remembzed ) where an Action 1 Kol. 91: 


ſuffering an eſcape upon mean pꝛocels, in the time and at the Suit 
of the Teſtatoꝛ: And becauſe it was a perſonal wzong ta the Teſta⸗ 


was given there, fo2 the Court was divided therein; So here, &c, Lat.16. 


Lutterell verſus Lea, 


Ebt, in the Common Bench, upon a Judgment in this Court. 7. 

The Dekendant pleaded, Nu/ tiel Record, And upon that, the R.; 3. 341.5 16. 
Plaintiff there obtained a Cerciorari out of theChancery,to ſend the 
Retoꝛd thither, which by Mittimus might be ſent into the Common | 
Bench. And it was much doubted whether ſuch Cerciorari were al- 4 
lowable; Becauſe that Ueco2ds in the Kings Bench, ſhall not be re⸗ tag 73 
moved out of that Court, into any other Court: Foz that the Pleas 
here are coramRege. And divers pꝛelidents were ſhewn,that ſuchRe- 
cozds were by Mittimus out of the Chancery,fent into the Common Yi 22b- 
Bench, viz. Hill. viceſimo primo Elizabethe rot. 1374. In debt upon 
aJudgment in thisCourt,uponN#/ tiel Record pleaded byMittimus 


ment fo2 the Plaintiff. And Mich. viceſimo tertio et viceſimo quarto 
Elizabethz rot, 20 13. betwirt Leex & Scargill was ſuch a pꝛeſident. 
And Hill. x x Jac. rot. 3455. betwixt Palmer q Steward, Debt upon a 
bond to the Sheriff fo2 appearance, Pe pleads, comparuit ad diem, 
The Plaintiff denies it, and by Mittimus out of the Chancery,it was 
bought into the Common Bench, a Judgment there was given. Add 
Hill. undecimo Jacobi rot. 1715. Fylipps verſus Mannings,ſuchPleag 
Judgment, and Divers other p2eſidents were ſhewn ; wheretoze it 


ſeemeth,that ſuch courſe is well allowable, ſed adjournatur. ; 
Pp Termino 
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1 5 Symms verſus the Lady Smith, Hill.6 Car. rot. 1066. 


— 


\ 


Ag Ovenant. Foz that the Defendant had covenanted, . 
That ſhe would mak? a lawful ſurrender-of ſuch — : 
| copybold-land;upon reaſonable requeſt,and that the jones 1. 
would permit the Plaintiff to inzoy the ſaid Lands Stiles 107 
-#to receive the rents quietly, without interruption. * 7 
And theplaintiff chews, that ſhe was aCopyholder 
offtich Lands, # alledges the cuſfome, that ſhe might ſurrender by 
Letter of Atturney into the hands of two Tenants out-of Court: 
And ſhews, that he tauſed a Letter of Atturney to be made, fo2 the 
ſaid Dame Smith to Seal, to give authozity to ſuch two perſons na⸗ 
med therein, to ſurrender at the next Court, and tendꝛed it unto her 
to Seal; And the would not ſeal it. noꝛ ſurrender at the next Court, 
holden ſuch a day. and that ſhe received the rents of the ſaid Lands, 417. 
dz ſuch a time, and ſo bꝛake her Covenant by not ſurrendzing upon 
that requeſt. The Defendant: pleads, that the Plaintiff tendꝛed 
unto her a Letter of Atturney to ſeal; and becauſe ſhe did not 
know what was therein contained, ſhe required reafonable time 
to be adviſed by her Counſel thereupon , and the Plaintiff refuſe 
| to give her any time to be adviſed thereon; Foz which cauſe 
ſhe did not ſeal it: And upon this Plea the Plaintiff demurres. And 
being argued at the Barre by Baall fo; the Plaintiff, and by Beare 
fo the Defendant. Firſt, the Court refolved , that the bzeach 
ls not well aſſigned, Foz ſhe is by her Covenant to matze ſurrender * 45 
upon requeſt but is not bound to make a Letter of atturney to male 
a ſurrender; ſo the bꝛeach is not aſſigned aecoꝛding to the Covenant. 
Secandly, It was moved, that fo2 as much as ſhe is to make a 
| furrender upon reaſonable requeſt, admitting that the ought to 
make a Letter of Attturney , be ſhould have reaſonable time to be 
adviſed after requeſt ; fo2 there is difference where che is to make | 
ſt upon requeſt-, fo2 there he ought to have done it pꝛeſently upon | 
the requeſt, and ſhall have no time to advile with Counſel ; But 01 442. 
where ſhe is to do it upon reaſonable requeft, che ſhall have conve- co. 35. 
vient time to adviſe theredf, © But - the Court held, that = 
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was not any difference, where it is to be done upon requeſt, oꝛ upon 
reaſonable requeſt. Thirdly, It was moved , that it is a bei 
of the Covenant, becauſe ſhe did not ſurrender at the next Court. 
And that a requeſt to make a Letter of Attozney to ſurrendez , im 
plies a requeſt to make a ſurrender; ſed non allocatur: Foz it ought 
1 Rol. 46. to be an expꝛeſs requeſt to make a ſurrender-and not an implied one, 

wherefoze it was ruled, that Judgment ſhoutd be entked foz the 
Defendant, unleſs, &c. EY | 


Lancaſter verſus Keyleigh and Steymſon, and Steymſon his Bayle 


88 upon the Caſe, The Plaintiff recovers againſt Key. 
8 leigh 130 l. damages in the Bings Bench. to which Actionthe 
— 226, ſatd Steymſon and Steymfon were baple : And the Judgment he 
ing againſt the pꝛincipal, and after (upon a Scire tacias)agatnftth 

bayle, Erro; was bzought by the pzincipal and the baple in ow 

CUrit of Erroz,returnable in the Exchequer Chamber, ſuppoſing the 

Errod to be in reddi sone judicii & in adjudicatione execution uf 
damnum jpſorum, &c. And hereupon Dir John Banks moyeq, 

That this Recoꝛd might not be removed upon this wait of Et 

2 Cr.171- Foz the Bayle uy mt have a Wit of Erroz in the Exchequt 
Chamber by the Statute of viceſimo ſeptimo Elizabethæ, whig 

Ante 142-286 gives this whit only in ſeven Caſes mentioned therein, and in m 
other; Fo2 it being a new Law which gives authozity only toth 

Court, may not be extended larger than the Statute limits. S 

convly, Though the Bayl may have a wzit of Erroz, yet on 

poſt. o- Walt of Erro? Iyeth not jopntiy fo2 the pꝛincipal and the Baylke; 
: C:.384 - becauſe there be ſeveral Judgments given againſt them: And thi 
damages againſt the one is not againſt the other; wherefoze thy 

map not jopn in  weit of Erroz no moze than Tenant fo? life, 

and he in Beverſion ; oz the Tenant and Uouchie may joyn. An 


ww 


of this opinion was all the Court. 


Pruett verſas Drake and his Wife. paſch. 8 Car, rot. 271. 


E. er of a Judgment in the Common - Bench in Dower, ct 
—_ 5. , Erro2 aſligned was, Becauſe the wzit and Declaration made 
1 Rol 66. Demand of Dower, in a Meſſuage, 160 acres Terre, 60 Prati, 100 
1 Rol.197. Paſturæ, & qe communis Paſtur. pro omnibus averiis, cum pertinen- 
tiis, &c. The tenant pleads, Ne unques ſeiſie g. Dower, Sc. am 
found foꝛ the Demandant;any Damages aſſeſſed, and Judgment, 
whereas, of Common in groſs without number, a Feme is not dow- 
able: And the damages being intirely given, and Judgment acton 
ingly, it was-therefoze moved by Calthorp to be Erroꝛ. Rolls fo2 the 
n Dekendant, in the wzit ol Erroz, agreed, That of common in groß 
Cal. 30. bf. Without number, a Feme is not dom able: But he conceived, it ſhall not | 
a. be here intended to be Common in groſs, hut rather appendant oz4p: 
; purtenant: 
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purtenant: And although it was ſatd, It it were Common Appen- 
dunt oꝛ Appurtenant, it ned not be demanded, but is included in the 

Land, cum pertinentiis, and that it is now bis petitum, yet that 1s 
no cauſe of Abatement of the Writ; Fo2 ił he had pleaded in A bate⸗ 
ment fo2 that cauſe, it ſhould not pꝛejudice the Defendant ; koz ſhe 
might have abridged her plaint; And after Judgment it is no 
cauſe to reverſe it. And pꝛeſidents were ſhewn in the Common- 
Bench, Paſch, 4 Car. rot. 1066. betwirt Peckham and Wickham ; 


where in Dower the demand was in the ſame manner of Lands and 
Common ; And upon pleading , Demurrer being fo2 part, and a 
Verdi fo2 part, Judgment was fo2 the Defendant. And now 
being debated, all the Court ſeriatim delivered their opinion, That 
as the Caſe is, the Common map be intended Appendant oz Appur- 
tenapt, whereof Dower is demandable; And it ſhall not be intended 
u be Common in groſs without number,whereof a Feme is not dow- 
able; And the rather , being. after Uerdict, which finds, that he 
was ſeiſed, quod Dower & c. And by intendment it appeared upon 


the Evidence, that it was ſuch a Common as went with the Land, 


whereof ſhe was dowable: And if it had been Common in groſs 
vithout number, the Judge befoze whom the Tryal paſſed, would 
have directed it to be found againſt the Defenvant, And therefoze 
(itheing alſo in caſe of Dower, and to affirm a Judgment) the moſt 


| favourable conſtruction ſhall be made: And although the wozds are, 
It de Communia Paſturæ. &. pet it ſhali not be intended, divided 


common; but rather an enumeration ofthe things demanded: And 


| theother Judgment being in the ſame manner upon a Demurrer , 


they all agreed, that it was no Erroz ; And theretoze the Judg- 
ment was affirmed. | 75 


Baldwin verſus Wine. Hill. 8 Car. rot. 18 r. 


1 Jectione firmæ of a Leaſe of Tythes in Roughton by Charles 


Baldwin, appertaining to ſuch a Chappel. The Ejectment ſup- Jones * 


poſed in taking of ſo many loads of tythes of TUheat and Barley, 


being ſevered from the nine parts. After Uerdict upon Not guilty 


pleaded, it was found fo? the Plaintiff,and moved in arreft of Judg- 


ment by Grimſton, that an Ejectione firme lies not of tythes only; 


But it may be of a-Bec®2y, oꝛ of ſuch a Chappet;and of the tythes 
thereto appertaining; ſo as he may be ejected of oꝛ from a thing in 
poſſeſſion, whereof Habere facias poſſeſſionem may be, but not of 
Onthes only. The Court would adviſe. Vid. 1 & 2 Ph. & M. Dyer 
116. b. 9 Eliz, Dy. 258. Co. lib. i i. fol. 25. b. 15 H. 7. 8. It being after- 
vards moved again, was adjudged fo2 the Plaintiff. 


Barnaby verſus Rigalt.Mich. 8 Car. rot. 364. 


Roe of a Judgment in the Common Pleas in an Action of the 


Caſe upon an Aſſumpſit; and declares, upon the Cuſtome of 
Merchants , 


* 
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1 Ro. 66 1. 3. 
Jones 115+ 
Lat. 53. 


Merchants, whereby, if one to2 wares delivered unto him oz his Fa. 


to makes a Bill of Exchange, directed to a Merchant, and the 


Merchant to whom it is directed accept thereof,and after refi;ſes tg 
pay, and this ts pzotefed. befoze a publick Notary, that then jy 
who delivered the Bill is bound to pap it: And atledges in facto, 
that the ſatd Rigalt delivered in France ſuch. lines of the value gf 
200 l. to Joh, Stile Factsz of the ſaid Barnaby, and he thereupon de, 
livered a Bill of Exchange foz the ſaid money to J. N. who accepin 
thereof, and had not paid it; whereupon he bzought his Action, 
the Defendant pleaded Non Alſumpſit, ànd found againſt bim, any 
Judgment fo2 the Plaintiff. And Erroz affigned , Becauiſe the 
Action is grounded upon the Cuffome of Merchants, and doth ng 
ſhew that the Plaintiff was a Merchant at the time of the delivery 
of the Bill of Exchange: But becauſe he was named to be a Per, 
chant in the Declaration, and the Bill is foz Merchandize ſold,-th 
Court would not intend but that he was a Merchant at that tim: 
Sc. wherefoze the Judgment was affirmed. 45 


v Blunden verſus Baugh · Hill. 7 Car. rot. 1 106. 


Rror of a Judgment in the Common Bench. Baugh bzoughta 
E. Ejectione firmæ of Lands in Blechingley of the demie 
Charles Earl of Nottingham, againſt Blunden. Upon Nor guilty 
pleaded , a ſpecial Uerdict was found, that anno triceſimo oono 

Elizabethæ, Charles, Loꝛd Howard Lozd Admiral, being ſeiſed 
the ſaid Land in tayl by Jndenture,covenanted, in conſideration i 
marriage betwirt Sir William Howard his eldeſt Son and Het, 
and Elizabeth daughter and heir of the Loꝛd St. John, to ſuffer : 
Recovery ofthoſe Lands, to the ule of the ſaid William and Ela. 
beth. and the heirs males ofthe body of the laid William, with dives 
Remainders over. That the martiage took effect-, and the ſal 


William entred by the aſſent of his Father, and occupied at his wil 


and fn quarto Jacobi, by indenture, demiſed that Land to Thom 
Humphrys and John Humphrys, fo2 twenty one pears, rend 
1151. rent: They enter and were polleſſed prout Lex poſtular, a 
being ſo poſſeſſed, the ſaid Charles, then Earl ot Nottingham, and 
the laid William then Loꝛd Effingham, by Indenture, covenant 
with Str Robert Dormer and others ( fo2 that the ſaid Jndentur! 
of triceſimo nono Elizabethæ was not executed fo2 the perfoxmantt 
of the Allurances d uſes compiled therein) to levy a fine of 

Lands, to the uſe of the-ſaidWilliamLow Effingham and Elizabeth, 
fo2 a Joynture ſoꝛ the ſatd Elizabeth. and to the heirs males of the 
body of the ſafd William, the remainder over, as in the Jndenture, 
Sc. which fine was ſevied accozdingly, and to the uſes in the ſai 
Indenture mentioned. That in nono Jacobi, the ſaid William Log 
Effingham dyed withoutJflue male of his body: and that JohnHuoy 
phrys dyed: And that in decimo quarto Jacobi, Thomas — 
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being ſeiſed 02 poſſeſſed prout Lex poſtulat, by Jndenture inrolled 


within ſix months, in conũderation of a competent ſumm of money, 
bargained and ſold the ſaid Lands to Charles Loꝛd Effingham, Son 
and Heir apparent to the Earl, and his heirs, Charles Earl of 
Nottingham dyes; Charles now Earl of Nottingham, being his Son 

Heir, entred. Blunden the Defendant , by the command of the 
ſaid Elizabeth, ent red, and claimed it as her Joynture. And Charles 
now Earl of Nottingham, Son andYeir of the ſaid Charles Earl of 
Nottingham the Lozd Admiral, entred, and made a Leaſe fo2 thꝛie 


gs to the Plaintiff, who entred; and the Defendant, as ſervant 
ofthe ſaid Elizabeth, and by her command ouſtea him. And if ſuper 
totam materiam, the Court ſhould adjudge fo2 the Plaintiff, they 
found foz the Plaintiff; ifotherwiſe , foz the Defendant; And they 
found the ſaid Elizabeth to be pet alive, After arguments at the 
Barre in the Common Bench, and at the Bench, it was, by the 
opinion of Richardſon chief Juſtice, Hutton, and Vernon, adjudged 
oz the Plaintif,agatnſt the opinion of Harvey Juſtice, who arguey 
And hereupon a Writ of Error wag 

. yought, and the Erroz aſſigned only in the matter of Law. And 
it was divers times very well argued at the Barre by Littleton Re⸗ 
cover of London, and Derjeant Brampſton,fo2 the Defendant in the 
wit of Erroz ; and by Calthorp , any Serjeant Henden, faz the 
iff; and afterward by all the Juſtices of the Rings Bench 

| ferjaeim: And Jones, Berkley, and my ſelf held, that the Judgment 
pas erroneous. The main question was, whether by any of theſe 


frongly fo2 the Defendant. 


be a diſſeiſin committed to Charles Earl of Nottingham, 


aus | 
nolens,volens? And if there be à Diſſeiſin, who ſhould be the Difſei- 


for and Tenant to the Freehold And to the firſt Jones, Berkley, 8 
my ſelf held, that the Law will-not impute noꝛ conſtrue it to be a 
DiſciGo,unleſs at the election of CharlesEarl of Nottingham, when 
is none of the parties intended it to be a Diſſeiſin, no2- ta oute him 
ofthe poſſeſſion: Fo2 as Cok. Lit, x5 3.b.defines, A Diſſeiſin is when 
one enters, intending to uſurp the Poſſeſſion, and ro owfte another of 


bis Freehold; Andtberefoze Querendum eſt a Judice, quo animo 


hoc ſeeerit, whp he entred and intruded; And it is at the election of 
him to whom the wong is done, it he will allow him to be a Diſſei⸗ 
io oꝛ himſelt out of poſſeſſion. And therefoze if one receives my 
rent, It is at my election, it A will charge him with a Diſſeiſin, by 
bringing an Aſliſe oꝛ other Action, oꝛ have an Account. And if an 


Dier 62. a. 
R. 228. 391. 
432. &. 


LIttl. Sect. 589, 


Infant makes a Leaſe fo2 years rendzing rent, and the Leſſee enter, Poſt. 306. 


Its at the election of the Inkant to charge him in Alſiſe. oꝛ to bzing 
Debt fo2 the rent,02 to attept the rent at his full age, as 7 Ed. 4. 6. 
ind other books be. Do it is i one enters, claiming as Gardian in 
Soeage, 62 by Nurture, where he is not, It is at the election of the 
Infant to bꝛing an Alliſe, oz to charge him as Gardian, thereby ad- 
mitting him ts be in, without wzong, as 49 Ed. 3. 10. 40 Ed. 


Accompt, 35 et 33 H. 6. 2. and many other books be. And — Co. Litil 33.4. 
it will is at the will of both parties; and the will hall not be deter- 
| . mincy 
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Co. 5. 10. a. 
Co. Littl. 55 b. 


— — 


mined by every act. Vide 28 H. 8. 62. Kele way 20 H. 7.65, So 
where a Feme Leſſee at will takes Husband, o2 a Fene makes 3 
Leaſe at will, and takes husband; Although the Feme hath put her 
will in her Husband, yet it all not be ſaid a determination, with⸗ 


but the election of the Lefſo2 02 Husband to the contrary, 38 H. 8. 


R. 4332. 

2 Cr. 59. 50. 
Bridg. 12. 
Benl. 103. 


Dy. 69. Leſſee ſurrenders, and yet occupies, he is no Diſſelſoz, but 
at the pleaſure of the Leſſo2z, 17. Aſſiſe 6 where a man makes g 
Feoffment and continues in poſſeſſion. And the common Caſe where 
a Copyholder makes a-Leaſe foꝛ years , not warranted by the' 
ſtome, yet it is no Diſſeiſin ; and the Law accounts it a good Leaſe 
betwirt Lefſo2 and Leſſee and all eſtrangers: And to that purpdle 
was cited Hillary 18 Jac, rot. 792. betwirt Streat and Virrall. Eje- 
Rione firmz bought upon ſuch a'Lezfe : And upon fpectal ue, 
dict, adjudged fo? the Plaintiff, that it is a good Leaſe againſt all 
but the Lo2v., And they all relyed upon another Judgment in the 
point, Hill, 18 Jac. rot. 1 230. betwirt Pow(ſley and B. where one 


. Carrbargains and ſells Land, by Indenture inrolled, to Bertram, 


2 Cr.5660, 


Poſi:370- 


2 Cr. SS. 
Poſt. 388. 


R. 354 


2 Cr. so. 
— Cr. 830. 


Poft. 306. 


upon condition, that upon payment of thzee hundzed pounds 
at the end of thꝛee years, it ſhould be void; And that in the interim 
the Bargainte ſhould not meddle with the pꝛoſits ofthe. Land, the 
Bargaino! occupies and makes a Leaſe fo; five yzars , and at the 
day doth not pay the money; The Bargain doth not enter, bit 
(the Bargainoꝛ occupying it he deviſed that Land, And it was 


adjudged a good deviſe ; But ik he had been diſleiſed, the de viſe hn 


been void, And here it ſhall not be intended, that the ſon intendn 
to diſſeiſe his father , but that the Leaſe was made by the aſſent of 
the kather: Allo the party to whom the Leaſe is made, doth not 


tlaim any Freehold, but to have the Leale only, and to pay his rent, 


and pays the Kent aecopdingly; fo there was no intent in any ofthe 
parties to make a Diſfleiſin , then the Law ſhall not conſtrue itt 
be a Diſſeiſin partibus invitis. And hereby it follows , that the 
Freehold remains in the Earl of Nottingham until the fine levyedbp 


him and his ſon ; and (o the uſes well raiſed, and the Joynture well 


aſſured. Secondly, admitting there were a Diſfeiſin committed 
theſe acts, the queſtion is, who is Difletiſoxand Tenant of the Frix- 


holde And Jones, Berkley, and my ſelf, ne Ape William Lon 


Effingham who made the Leaſe, is the Difſeiſoz and Tenant; 0! 
when FTenant at will takes upon him to make a Leaſe fo2 years, 
which is a greater Eſtate than he map make,that act is a Diſſeiſn; 
and by this Leaſe fo2 years made, and the Leſſees entring andpay- 
ing the rent unto him, and he accepting thereof, Ye is in as Leflee, 
and theLeffo? is theDiſſeiſoz,and hath theReverſion erpectant upon 
this Leaſe, And this Leaſe betwirt them, is an intereſt derived 
out of the Inheritance, gained by this Difſeifin, Fo2 if a Leſſee in 
years make a Feoffment, although it be a Diſleiſin to theLeſloz,yet 


it is a good Feoffment betwirt them de facto, though not de jure, 
and the Feoffe is in the per, as 4 Ed. 2. brev. 403. 19 Ed. 2.brev, 


770, 15 H. 3. brev. 878. Fitzh, Nat, Brev. 201. 8 H. 7. 6. per Fincut 
FE”, Temp. 
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Temp El. 1. Counterples de Voucher 126. & Col Lit. 367. a. And 
| Warranty may be annexed to ſuch an Eſtate; upon which he may 


gouch, as 50 Ed. 3. 12. Aud if ſuch Leſſee fo2 years, oꝛ at will; 


makes a gift in tail. oz a Leaſe fo2 life, that creates a good Leaſe 
{ 028 good gift in tail amongſt themſelves and all others, beſides the 
| firfLefſo2 ;/anvas to him they are both Diſleiſozs,as it appears by 
| thebooks 4 — 4. 6. 18 Ed. g. Iſſue 361 7 Ed. 3. Iſſue 7. 14 Ed. 3. 
tffments W: 44 4 n 

| VL peur ( eſpecialſy iteing vy Indenture it is a good Leaſe 


ayis 67. Sh it is where a Leſſee at will makes'a 


benen them; and debt lies fox the Rent; and the Leſſæ ſhall not 


| avoid.it but by un ouſter hy the firg Lefſozz as 21 H. . 26. is. And 


jones cited. That 42 Hiz. betwixt Spark and Spark, it was ſa ad» 


| judged; -CUlhere Leſſtr ar will made a Leaſe fo2 years, and he being 


ofed by a Stranger, bought an Ezectione fil mæ, and recovered. 
Qup Hill „161 ac, rot. 792. betwirt Streariand: Virrat, the Cale ſupra; 


itt lieg upon a Leaſe made by a Copyholver not warranted by the 


Caſtome againtt any Stranger; atwthe book af 12 Ed. 4. 13: 18 
directly to the point. So here when Leite fo pearg enters actoꝛding 
tothe Leaſe ann payg his Rent, the Freehold betwirt them ſhall be 
in Will. Lord Effingham, iuho made the Leaſe, and not in Humphrys 
whdis:only Lefſee ; and then the fine lebied by the Eartof Notting- 
nim and his ſon conveys well the Frerhold, and the ules are well rai: 
(upon this fine, and the Jointure well ſetled ;-and then during 
ler lite the: Earl of Nottingham hath no title to make a Leaſe : 
wherefo2e- the Juvgment-ought to be reverſed ; and ſo much the 


| rather fo2 the great miſchief which would enſue, ik one who hath a 


Cinant at will, who males a Leaſe ſoꝛ a (mall time; and the firſt 
Leffo2;not knowing thereof, levies a fine fo2 a Jointure fo2 his wife, 
qtoperfozmhis will, o2 to other uſes, ic. if he chould be adjudged 


diſleiſen., and ag a Diſſeiſte to levy fine which ould tend to the be⸗ Poſt. 484- 


nifit of the Leſſee fo2 years, aud be adjudged a-Difletſo2 againſt his 
intent ozknowledge, as in this caſe is pzetended , many ſhould loſe 
their Inheritantes. In many Manoꝛs are divers Tenants. at 
wil, where the Father is Tenant at will, and after him the ſon 


| enters and otcupies at the will of the Lozd, and is fo reputed, and the 


Lon allows them, and never arcounted them as Diffeiſo2s ; if ſuch 
Cenants at will make under-leaſes fo2 a pear, oz foz halt᷑ a year, if 
the Lows of thoſe Manoꝛs levy fines of thoſe-Bano2s , and this 
hould tend to the benefit of the under-lefſees, who ſhoutd be re⸗ 
puted to the Diſſeiſoꝛs without the intent of any of the parties, many 
Lozds ſhould hereby be diſinherited: TUhereupon they concluded, 
That Humphrys the Leflee was neither Diſſeiſoꝛ noz Tenant, but 
only Will. Loꝛd Effingham, and he is the Dilleiſoz and Tenant ; and 


the fine lebied by Charles Earl of Nottingham, and William Low 
Effingham his ſon, is a good fine, and the uſes well raifed, wherebp 


Elzabeth the wife of the ſald Will. Loꝛd Effingham bath goon title, 


and the Defendant under her; wherefoze the Judgment ought to be 


Termino Eillarij, anno nono 


Poſt. ; 84. 


Ante 303. 


2 Cr. 660. 
3 Cr. 8 30. 
Co. Lit. 37. a. 
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reverſed. But Richardſon chief Juſtice argud to the cantraty/ an 


continued his foꝛmis opinion,. That Humptreys is the Dilledo;, am 


was Tenant oc the Freehold, at the time of the fine le vied, Aung 
the line by the Earl ol Nottingham (being a Diſſeiſee, and his m 


Wilkam L ond Effinghamadjutoꝛ to the Diſſeiſin) ſhal}/inure to bar 


the right of the Eari of Nottingham, and ſoz the þencfit: ot the thi | 
' Humphreys, actoꝛding ta the opinion in (ok. lid. 2. Cl. 56. in Buch 


lers Caſe; and that he ia a Diſſtiſaꝝ tu the Cari ot Nottingham t 
gt lis pleaſure, but qe naoeerio No Duff ſin is :torciduiighs 
ing ofany ove. Irom lu Seiſin : And hete this taking. of the Netti 
Hamphrys fromthe Log Efingham Tenant at will, and ham 
tring bu colour of the fag Beatz. 1s 6 Diſtein. Ang dere is an & 
try uſurpando jus alienum withaut conſent of the E of Nptringten 
and as Tenant at will may nut grant his & tate, as 27 Hl. 6; J h 
no moe map be malie amaſtate: and the Cari of Not io gham ag 
na Election ta fan it is . Diſſeiũn. Nuit be agried ta tte c 
Where an Anfandm Leaſe £02 yeors; reſerving rent, andth 
Leſſe. enters, thegnfanth jon/toatign; bim ta be his U. 
nant, oꝛ to bes Diſſeiſon which: is moiblog his advantage, 8. 
where one enters and claims a Gardian and otcupieg, the Jnfin 
may allow bim either Diſſeiſoꝝ 02; Actemptant, which: ſhall bem 
his boſt aduntage, Secoum ge held: That flumphrys ia thegy 
Difſet@o2 ond Wenant of the Frichold: For he, by his entty, dini 
ſole ac which made the Diſſelſin; fo the Leaſe foz: years is mut) 
a void contramand when one eaters by Lolour of a vuid c onbeyum 
he is the Dififiſo2 ; as in Crotts and Howe Cafe in Plawd. Comi 
Ed. 3:4. and:43 there & Gardlian aſſigned Dower: to a F, u 
not dow able, and the knters. by her entry im is a Diſſriſer eſs, 24 
3.43. It one eaters bp colour of a void extent, it is at the periba 
bim who enters and takes. the pꝛofits, to ſi by what right he enten 


And he denied that the maling ol a Leaſe ſoꝝ ears, is either m 


preſs oꝛ implyed tammand to enter oz make a Diſſeiſin. Ann te 
denied that the making of a Leaſe fo2 years had gained the. Nem 
ſion ta the Leflo2,But if Leflefo2 years, o at will. makes a Laut 
fo2 life, oꝛ a gift in tail, he, by making livery, transfers the fin 
hold, and gains to himſelf the Inheritauce, but by a nude and un 
contract he cannot gain the Beverſion : 'Thereupon'be conclude, 
That Humphrys is the Diſſeiſoꝛ und Tenant, and that the Fine il 
ures to the benefit or Humphrys, and not to the limitation of the uia 
in the Indenturt, Becaͤule none of che parties had any thing in th 
Land at the time ot᷑ the fine levied ; and that the Judgment ougit 
to be affirmed. But afterwards, fo2 the reaſons uf us thꝛee, tit 


Judgment was reverſed. Note, Sir Robert Heath, chief Julfict 


of the Common Pleas, and Juſtice Crawley, Baton Denham, ind 
Baron Trevor, ugreed with this Judgment in the Bings Bench 
and conteived, That it mou be very mitt bievous tf it ſhouſd ie 
aryudged otherwile. But Sir Humphry Davenport ſeemed to doplbt 


uhether the Leſſee fo pears ought not ſtrialy to be taken ſoꝛ the Di 
ſeiſoʒ and Tenant, | Blizard | 


$ FF TT Y_ 7 erp = Og —L ML e 
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„n Blizard ver ſur Barn. Till. 8 Car. rot. $16. 


Ction, for that ſalsò & malitiosè he ſpake of him theſe woꝛds, 7. 
hat the Plaintiff committed Felony, and procured hini to be 
i treſted for Felouy, and to be impriſoned for three days. The De- 
| fendant pleads Not guilty, and kound againſt him generally, and 
dumages to twenty ſhillings.' And it was moved, that he might 
de no mo2ecoffs than damages, the damages being under foꝛty 
gs, upon the Statute of viceſimo primo Jacobi: But becauſe 
| there was a Pꝛeſident ſhewn quinto Caroli, betwirt Edwards and Ante 153; 
Topſall in Actfon foꝛ wopds, and fo2 falſiy and malictoufly pꝛocuring 
him to be endicted of Felony:and upon Not guilty pleadevand found 
t him, and damages tare but at foꝛty ſhillings; yet becauſe 
the Acton was not fo2 wozds only, but to; other wong whereof be 
wund guilty. he had full coſts awarded him, Jt was reſolved here 
I Siren wb | | 
en, The EarF'of Newport verſus Sir Henry Mildmay; 
Mich. 6 Car. rot. 439. 


* 


Rror, to revetſe a Judgutent in a Titit ot Entry foz the Ma ⸗ 8 


L,. no2 of Wanſted, againſt the Earl ot Newport, where he ap- : Ro.731,757 
5 by his Gardians, the Earl of Southampton and others; 752: 


kein they vouthed the common Uouchee, and Judgment gi⸗ Jon, 215. 
upon his default after appearance ; and the Erroz affigned, tor - | 
tit Judgment is given by default, he being an Infant. And it being 
ited at the Barr by Sir John Banks and others fo: the, Plain ' 
lt in the cClritiof Erroz, . and by Noy the Kings Atturney, and o⸗ 
| thers, foz the Defendant, the Court reſolved, Chat it was not Et⸗ 
t; Foꝛ the Judgment is not given upon default of the Infant,but 3. _ 3·466. 


won departure of the Vouchee in deſpite of the Court: And the 
Cort is truſted, that they will not admit a Gardian , but ſuch as 
hall anſwer to the Infant foz his loſs, -if he hath any; and it is fn- - 
tended to be fo2 his advantage: And common recoveries are com- 
nan aſſurances of the Realm, and ought not to be ſhaken : No2 is 
thete any pzetence lo: an Jnfant, who appears by his Gardian , 
mode than foꝛ any other perſon at full age: and it appears by 9 Ed. 
434. and by many Pꝛeſidents ſhewn in the time of Hen. 7. Hen. 8. 
E9:6:Q.M, and Q.Eliz. and King James, and in the time of this #0b.197. 
Bing, that ſuch recoveries have bien ſuffered from time to time. And 5,75 2 
| everyPeeſivent is a Judgment, not ſub ſilentio, but in the Conutance 0. 
ofthe Court; and it would be inconvenient to avoid (0 many reco- 
les; and it ſtands with Law, that ſuch recoveries may be: 
Thetefoze without any open argument, the Judgment was affirm- 
e;notwithitanving the Opinion of Cok. lib. 10. fol. 43, Mary Por- 


tingtons Caſe to the contrary. =» 1 
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Sir George Sy mondg perſys Sir Miehgel Steen and Will. Green hi 
Son in Chancery, 


He Lord U aſbſted with Juſtice Hutton and Jy the 
9. Foxes in former hearan Fj by me in this ee 
13 That whereas Self illiam Green was ſeiſech in Fee TA 
anors of Great-Miltep 5 177 ang the rc 
00 Fee an 4. Chief in che Par of l. of Mah 
and of Byers ae 106 88 „Purehaf 95 Eli gf \ Sir 2 — 
Dorn and | of other 1505 purchaſed primo 7acabi, which one 
d toget r until 7210 Jacobi: And then in 8 
Ka arrigge of Sir Michael Grees his ſon, with one Mi lleſent Reg 
the —.— he had 330, Enters to ff ay feed of the Gig 


nors of Great: MM lton go tile: Milton, and rs parti 
Cloſſes, by naps 45 2 A Ju his ah... 44 Toms 
ments, and Hereditament _ the 120 anors.gppertaining, of 


and occupied with them, to the uſes following,v:s. of the Manor u 
Premiſſes, to the uſe of biaſelfforlife, ithour Impeechment ofwaſte, 
And after, of ſuch a Manox and form lms of ha © the Clatſes by name, Toth 
uſe of Anne his wife, _ Jones; 1 - — — particuly 
Cloſles before Gent! Je rae pls $8 iHe/ont er life,forhe 
Tong And aſter the gecga 5 57 liam, Anne, and Milaſen, 
To the ule of the 1 ads Fir be hael C 5 and the Heirs Males gf hi 
| body, with e re nin ex.46 his right Heirs : Afterward Sir Miel 
Green and Sir eee 521300 in bargain and ſele of thelks 
noxs of Milion and Herts and all gh i thereto a ppen 
ing, 75 reputeg a5 par 0 Fe [the Arte. wi in the ſame ; And they 
vy a fine by 8 Mapors and 10 | os, 600 au 
terræ, 209 prati, 6700 15 which quantity compriſed a well 
the Freehold Lands as the Manors, The queſtion was, Whether te 
parcels of Land divided from the Manor by the Intail, and the Free- 
hold Land lately purchaſed, ſhould paſs by this Mortgage? And they 
all reſolved, That the Lands intailed, which were parcel of the li. 
nor, ſhall not be ſaid to be ſevered from the Manor: For the Free 
hold never being ſevered, but remaining intire in Sir Will. Green, 
during his life, ſhall paſs as parcel of the Manor at the time of the 
; Cr. 16. Mortgage; AW that the Freehold boaght in and occupied with the 
Mo. 19. Manor, although it was but for two years before the Mortgage,mi | 
Dicr97- paſs, being ſaid and reputed parcel, and by that name: And the fine 
is well enough guided by the Indenture forthe Manors and for the 
Freehold purchaſed, although they were not in. rei beritaſe parcel 
of the Manor; And a little time is ſufficient for the gaining a Repr. 
tation : Wherefore i it was decreed, That Sir George Symons 
enjoy the Manor and the Freehold purchaſed : A that Sir Mis a 
el Green and his ſon ſhould make — As aſſurance at the coſt of Sir 
George Symons : And that this Indenture is a 2145 declsration 
of the uſes of the fine, as it was declared by all the faid Juſtices and 
by the Lord Keeper himſelf. | Joans 


Ante $7, 169. 
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| — ſince the ſaiv Statute, and cannot de intended within the 
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Johns verſus Stratford. Mich. 8 Car. Rot. 96. 


=. 


his 2 to go with him to the Counſel at Wales. The 
ra ion d the Statute of vieeſimo tertio Henrici ſexti;and 
that the Plaintiff is a Serjeant at Arms, attending upon the Pꝛe⸗ 
ſident and Counſel of the Marchesot' Wales, and took that Bonv 
under colour of an Attachment out of the ſald Court, and ſo votd. 


And hereupon the Plaintiff demurred. And it was moved by Hen- 


den Serjeant, That he was not any Ofeer- intended within that 
Statute, which extends only ta Sheriffs and their Bailiffs, and 0s 
ther Yiniſters and Gardtans of Pziſons ; And Serjeants at Arms 
are not any of theſe Officers, but immediate to the Counſel of the 
Prches of Wales: Alla the ſaid Counſel is a Court erected of late 


reſolug therein. But becauſett is chewn, That the Platneiff made 


terre out of the Marchas that is to fap m London, iich is out 
the Jurildickion, ac. then cleariy this Obtigation 1s out of the 


ident ok this Statute : Therefd2e rule was given, that Judgment 


ogty be entred fo2 the Plainttff, ccc. 

n Starre verſus Buckhold. . 8 

A Prohibition was granted upon motion of Grimſton, td 
A ſtay a ſuit; in the Arches f Abet 3, Thou art a Drun- 


LA kard, A drunken fellow, A baſe idle drunken fellow. Be⸗ 


equſt thefe woꝛds tend to a tempoꝛal offence, and are puniſhable as 


Atempoꝛal offences and not puniſhable in the Eccleũalt cal Caurt. 


Termigo 


5 Eve, upon an Hollgation of 200 l. Upon condition to come to - 


10. 


11. 
Ante 28. 
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Thomas Gwin and Bridget his Wiſe verſus David Gwin,/ 
| Hill. 5, Car. rot: 295. | * 038 


. 
43 


Rror of a Judgment in the grand Seſſions in the County 1 


Godb. 448 · 


roꝛ ſuppoſed. that the pzoceedings were in Curia noſtra; where it 
appears by the Recoꝛd, that the beginning thereof was in 22 Jac. 
therefoze the CUrit of Erro2 was abated, and a new T{Irit of Erroz 
brought coram nobis reſident. And upon it divers Erro2s were 
aſſigned by Mr. Prothorough :-Firſt, That the waiting being a Quod 
ei deiorciat,the pꝛoteſtation being proſequi in naturaBrevis de recto, 
he ought to ſhew, what TUrit of right; fo2 there be divers kinds ol 
IIrits of right: But that was diſailowed. Secondly, That 
the defence is not well made; Foꝛ ina TUrit ol Bight there ought 

| * to 


| Garali Regis Banco = 
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Eridg. 35. 


2 Cr. 327. 
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Jones 320. b. 
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iſſued out of the 
And the Sheriff ha 


d tö be t. Party 
Nap ee nk 115 cnet be Cane tt KEN 
rial, and int atded hy a d that it ou 

o the Maya, which the greater and moze fothztans ; wi 
Venure fn s de” bi woe We Aud was moved. 4: e 
Ir J 1 5 e ER Th ö A?} ! fa . b 

ok 5 1 es have an 
Nahe Nine ans ted fo} re of theme i 
Jones, m1 Berkley: 


1 NATO part 
1 Fife l this « Ch Na g d | 
EE mc where 
— — — in cale ot a tte Eu 


twixt the party and kbps. WH 54 
" be a Topoley ue Chalgpr, ir in athe a. a1 
2 - 2 wt 
1 7 5, o 1 8 w toreyiile Decreer ere the L. Net 
14 pared x © bn e of! ufti Tot nes f fie hom 2 00 
| Wa Mad und o ice F 405 e Herti), juſtice Crauii 
1d of e where the Caſe aa, "That The a and Toys 
23 ly ig ggeeg int troft of a Læaſe to rhe b Rx of Chaloner 
| 1 took all the 4505 and was in arrear upon 
nd b ingunable e, 100 ueſtion was, Wie 
erz 700 agreeing, to this Aſſignment by ſealing the Counter: 


part erec G (be g with Fofter in nk las of the rem 
3 year god half (but n 2 more medled) ſhalt be charged only 

that Wan he had joyned i in the Acquittances, or for all therefs 
due? And it Vas reſolved; That Townley, being but 4 party tntruſted, 
ſhall not be gnſwerable ſor more than came to his hands; ; for it vn 
the default of him who put them in truſt, to repoſe truſt in one vo 
was not idle ro pay: and fie being rhe. party truſted, as well as Town- 
ley, Towptey ſhall not be compelſable to ſatisfie his defect: Wherefore 


it Tus reſolved, That that part of the Decree whereby he was chur- 
ged to pay what Thomas Foſter could not, ought to be reverſed,” 


Eyres verſus Taunton. © Cujus privcipium ante pag 295. 


| JC was niaved agath/by Maller fo2 the Defenbant-, in fray of 


Judgment. Thereas the Plaintiff the laff Term pzocuteda 


nem Scire facias out of this Court directed to the Sheriff ok Glo 
ceſter, tu ſummon the heir of Cawley, becauſe he had not made any 


mention in his | Cour rreturnofthe heir; and thereupon this Turit 


t, Ex officio Coriz ad informandum Curiam. 
d „That Cawley had not any Lands in 
his Baplwick which Teſcended ta his heir, no any heir within his 


' Baylit ck, ft. That pet no Judgment ought to be giben, fick, 


Becauſe 


1 


ere r a 9. 
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Becauſe this Scire tacias ought not to have been awarded to the 
Sheriff of Gloceſter ; But upon a Teſtacum, that the firſt Scire ta 
dias was awarded to the Sheriff ot Middleſex where the Recogni- 
ſance was firſt acknowledged; Fo! being grounded upon a Re⸗ 
tod, he ought firſt to ſue the Scire : facias there; and: upon return 

at there is not any heir there, then to have this in another 


| County3 and he cited the book of Entries, fol. oO. and 2 Ed. 3. 20. 
en allocatur.Fd2 true it is, the fixft Scire facias upon a Recogni- 


ſance to have execution, ought to be in the County where it was ac- 
knowledged 3 But when it is ſued there, and the party returned 
dead, it may be ſued againſt the heir oz Terr.tenant in any County 
where the party lurmiteth he hath Land: Allo this Scite  facias ig 
ex officio Curiæ, aud in favour of the party, and there is na reaſon 
e hould take erceptions to it. The ſecond exception was taken 
the return of the Wyit.; Foz it is returned that there is not any 
jelr within his Bayliwick,where it ought to have been, that there 
(gnot ap Terr- tenant; And that there is not any heir generally ſed 
non allocatur: Foz the return upon the firſt Scire facias ſhews 
what, Lands he had; And it ſhall not be intended there be moze 
aids when no heir is found there; and the Sheriff hath no autho⸗ 
rijpto enquire into other, Counties. The third exception, That the 
teturn upon the ſecond Scire facias in Chancery, whereupon the plea 
4 9 Joonen „was indufticient fo2 the reaſons beloze 
levged,and the tryal ill. But now all the Court agreed, Al⸗ 
though the return had been better, if it had found who was heir, ard 


iet i enough. Foz as 17 Ed. 2, tit. Execution 139. Anci⸗ 
the Scire facias 1 on againſt the Terr. tenant, and the heir 
has not charged in the Scire facias but as Terr. tenantzanb if the re: 
turn be not good oz foꝛmal, pet it is aided by the Statutes of Jeofayls; 
fnd the miſreturn 02 inſufficient return of the Sheriff alſo, quoad 
the Peir(becauſe he is not named tn the return ) is but a diſcontinu- 
ance, which is alded by the Statute of Jcofayls: CUlherefoze Ri- 
chardſon, Jones, and Berkley agreed, that there was not any canſe 
8 to ſtap Judgment; whereto I aſſented. The fourth 
cception, that it was not a good Tryal by Niſi prius; Foz iſſue 
Bar joyned in Chancery, and the Recozd delivered into the Kings 
bench to be tryed, it ought there to have been tryed, and not by Niſi 
pris. But all the Court was againſt it: Fo2 ifſue being joyned 
betwirtparty and party, may well be tryed by Niſi prius out of this 
Court, and ſo are many pzeſidents ; TUherefoze Judgment was 


* 


given fo2 the Plaintiff. 
Aandall verſus Scory. Paſch. 8 Car, rot. 412. 


2 of a Judgment in the Common Bench, in a Replevin, 


was warned, oz that there was not any heir in the ſaid Coun- 
t is Well uu; | 1 Co · 3. 12. b. 


Uhere the Defendant Avows ko; an Hariot, upon @ Leaſe » Rel 192. 
made by Indenture to Robert 2 his Executozs and Al⸗ Shakes r. 
r | 


ſſignes, R. 257. 


— 


Termino Trinitatis, anno nono 


314 


— — 


„ me 


ſignes. fo2 ninety nine years, if the ſaid Robert Chicheſter, John 
Bellun, @ James Bellun, o2 any of them, thail ſo long live, rend 


ww 


Poſt. 4 18. 


6 


Jones 3 20. 


Chicheſter,his Erecuto2s, and uſſignes, his oꝛ their belt Beat h 
an Hariot, oꝛ fifty ſhillings, at the ełection of the Letld2;His Herz h 
Aﬀſignes; and becauſe the laid Roberr Chicheſter Afligged thi 
Leale to the Plaintiff, and alter dyed, Fot'non-payment'of the ne 
riot after the death of the ſaid Robert, he diſtratned, and Avo ] 
dec. The Plaintiffvemands Over of the Indentüre Which was; 6 
tred in hec verba ut prius. But the clauſe fox the Hariot was, Ren. 
dring and pay ing to the Lefſor-, his Heirs, and Aﬀignes, after th 
death of the faid Rob. Chicheſter, John Bellun, & James Belas 
every of them, his or their beſtBeaſt in the name of anHariot,or tity 
ſhillings,&c.urantea.And4o2 this variance the Plaintiff veminrres, 
and Judgment given fo2 the Plaintifk, and Errozthereof bjongy 
The Erro? aſſigned was in point'of Law. Rolls foxthe Plat 
in the Mt of Erro moved; that this is no variance, and thar iht 
Avowry is good; Foz the Leale being to him, his Ererutozs aj 
Aflignes, the teſervation of the Harior , in tonſttuction ot Law. 
the reſervation ol him his Gretutoꝛs, and Aſſignes, vez. aftrrh 
death —— — ly Sven 3 od their delt Beat, z 
it cannot be conſtrued the bet Beaff of Bellun andBeltv #1 they 
ſtrangers to the Died, and have nothing dente e "But i 
Court held, chat there is a plain aud manifeff*vactance;h 
hough the belt Beaſt of Bellun & Bellun cannot be conttruen tiꝶ 
meant thereby, yet the reſervation is not, that tt hall de paidalhx 
the death of the Executozs 'vz Aignes, But only after the'veathi 
Chicheſter, Bellun, and 'Bellnn';'ſo as they are the parties dt 
hole death theumitatton vftheHariots dee to be paid; and wt 
after the death oethe Executo2902 Aﬀfignes:CUheretoretheAvonry 
was ill, and the Judgmentaffirmed. © oP 


Penns Caſe. 


— 


» 4 


Pin a Fichmonger ol London, was efidicted at New gate Si 
nons,Fo2that he ingrötked divers kfiids of Fith, viz. Smith, 
Cahitings, &c. ea intention ad revenden.contra ſorm. Statuti u 
this he pieaded Not guilty, and the Endirtment was moved Þ 
ther by Cerciorari. Henden Serjeant moved in arreſt of Jnbſ 
ment, that bythe erp2eſs woꝛds of the Act ofs Ed. 6. Fiſhmongers, 
and Butchers, &c. ate not (aid to be Ingroſſers, no2 within the Did 
tute fozJngroſſing,tfthey buy only things belonging to theirTrade; 
fo2 it is not th? intent of theStatute to reſtrain them. it being necel 
ſary. fo2 the benefit of the fubject#, that they ſhould buy ſuch things. 
But the Court held, that although they be not within the Statute 
fo2 lngroſſing. yet if they Regrate @ (ell at unreaſonable paices, thy. 
are expꝛelly within it; and he is endicted, that he bought ea intent 
one ad revendendum contra formam Statuti, and ts found = . 


— 
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So it ſhall be intended that he ingroſſed and did not (ell at reaſona- 

dle pzices; and it he ingroſſed and ſold at reaſonable pꝛites, it ought 

to have bien chewed to the Jury upon the evidence, as all the Court 

acrted, there being a P2oviſo contained inthe Act, That one may 
tate advantage by giving in evidence without fozmal pleading 
' thereof. Aiidfoz as muchas he is found guilty, it ſhall be in⸗ 

tenved, that he ingroſſen contra formam Statuti; TUherefoze Ruls 

vas given, that Judgment ſhould be foz the Ring againſt the 

| unleſs other matter were ſh:wn to the contrary upon 

the Monday following ; at which day Grimſton moved, that the 
Cryall was ill, becauſe it was tryed at the ſame Seſſions that he 
was endicted, which ought not to ha de been, but to have had a Venire 
facias, returnable at the next Seſſtons, and he relyed upon 22 Ed. 4. 
corone 44. ſed non allocatur: Foz it is the uſual and common bot. 340. 448 
courſe to try it at the ſame time the party is endiced,eſpecially as 
this caſe is, being at the Goal-delivcry and the party in pziſon. Vide. 
9H. 8, Kelloway 159. That tryal betfoze Juſtices of Gaol-delives 
xy may be the ſame day. Thirdly , De ſhewen that the entry is, 
that the Defenvant pleaded Not guilty ; Et de hoc ponit, &c, Et 
Johannes Michaeli qui pro Rege ſequitur ſimiliter, &c. And it doth 

- appear by what authozity he joyned that Jſlue; foz the Kings 
| ep, 02 one that is in loco ſuo, ought to have joyned; ſed non , 
locetur : Foz the laid John Michaell ig the Clerk of the Peace 
London, and he is an Officer known to the ſaid Court where the ; 
wicement was taken, and it needs not to beſo mentioned in the 
Recozd ; and the Court here knows it well enough: wherefoze it 
as avjuvgev accozvingly foz the Ding, 


Porter verſus Hutehman. Ante pag. 286. 


IRror of a Judgment in the Common Bench, in Action upon the 7. 
E Caſe in natur e of a conſpiracy. The Erro! alllgned was, Be⸗ 
cauſe in the Declaration it is ſuppoſed that he pꝛocured him to be 
edited, and to be impꝛiſoned until he was legitimo modo acquie- 
tatus , and doth not ſay (inde:) And foz this cauſe Ward Dergeant 
moved, that it was Erro2 ; oz it was a wozd of ſubkance, and 
the cauſe whereby he entitles himſelf to the Action; And he ſaid, that 
this Judgment paſſed ſub ſilentio in the Common Bench. And 
that in two other ſuch Actions bꝛought by the ſame party againſt 
„others, being moved in arreſt of Javgment, after Uervict it 
' wagadjudged fo2 the Defendant. And a Recozd was ſhewn in 
this Court Hillar. 41 Elizzrot, 1099. Prickets Caſe, {here after 
Uerdict foz the Plaintiff, this exception was moved in arreſt of 
Judgment, and it appears upon the Roll, that no Judgment was 
Siven : And Richardſon chief Juſtice ſaid , that he was of Counſel 
bith the Defendant , and foz this cauſe only the Judgment was | 
layed. But Bulſtrod fo2 the Defendant ſhewed, that Paſch. 7 Jac, 2 C %a 
rot. 407. betwirt Bell and Gamble in the like Action upon the Caſe .. 
T2 7 where 
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Ante 236, 


3 loſt. 193. 


Mo. 886. 
Hob. 18 3. 


where this wozd ( inde) was omitted any 7 lon taken fo the 
cauſe; yet after divers motions in ſtay of JuVgmeut, and pj! 1 
continuances, Judgment was given fo the Plaintifk. And ol t 
opinion were Jones and Berkley, that the Judgment chalild be e 


med, Becauſe it hall not be intended, but that he was 4 edu 


und in the zit ok conſpiracy inde is omitted, and by the ſame t 

Fn inActionupon the Caſe:the omiſſion of inde is no cauſt to ano 
the Judgment. But Richardſon chief Juſtice and my felt mu 
Doubted thereof,by reaſon of thoſe two laſt Judgment, and theCa 
of Prickett, and conceived, that the Declaration was ill foz thy 
omiſſion; Foz ik he were not zoquietat us inde, it it is clear an 
would not ie: And therefoze, being the matertal clauſe whit 
matutains the action, the omtſſion thereof is fatal; Foz. A 9 


inde, und not ot any other matter; and the pzeſivents are both way 
ran 


— hall not be —— bY nam gle 3 T 
in the greater part ol the p2eſivents in paint, the woꝛd inge is in 
Declaration.Ex adjournatur. Reſiduum poſtea, pag. 49. 7 


Kor of 4 ent in Coventry, in an Jufozmatipn upan iq 
Statute of quinto Elizabethæ, ip e the trade ofa 
Aronmonger,not being Appzentice, After Gerdict and Judguyg 
dhere foz the Plaintiff, the firft Erroz aſſigned by Grimfton way 
Becauſe by the Dtatute of viceſimo primo Jacobi, it is appoint 
mat every common Inkozmer ſhall be (worn befoze his Juan 
tion be received, That the kart was within the year befoze the Þ 
ſozmation erhibited, and within the ſame County where it is ej 
beted ; and it doth not appear here that it was done fo in this Calf; 
ſed non allocatur: Fo2 it is no parcel of the Becopd, but is onlpa 
direction to theOfficers,that none thatl berecetved,uhleſs he be fit 
ſwom, The ſecond, Becauſe Infozmers cannot ſue upon 
State ts have the moity ; fo2 by the erpzeſs wozds in the 
tute,chefoxfoituve is given te the Copporatton; fo2 the benefit ofthe 
Coppozation, coꝛ rette tot the Booz, and foꝛ other uſes of the Cam 
ration; fed non allocatur: Foꝛ though that Statute gives gut 
maitp tothe Into:mer and tie other moity to the Bing, ercept i 
Coępoꝛate Towns, to whom ſitth foxfeitures are granted, it igtd 
be underſtoos; and ſo hath always been erpoynded, that in tin 
Caſe the foxfeiture given ts the Bing belongs to the Coꝛpozation; 


andche Intenner 4s to have his part ftifl: whereupon Judgment 


mas afficmed. | 
Parker verſus Taylor. Mich. 8 Car,rot. 366. 4 
"Rror of @ Judgment in Beverley Court, in Debt. Iller the 


Plaintiff beclareg in Debt of 20 li.viz. 11 Il. upon an Obligh 


tion end. u. upon a Mutuatus. The Defendant pleaded quoad tif 
44. Non debet, & de hoc ponit ſe ſuper Patriam et prædictus que- 


rens firviliter. Et quoad the ather, he demands Oper of the Oblig® 
a 15 
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tion and Conditian, which mas read to be upon condition to pay 
eight pound at a dap, Sc. and he pleads payment at the dap, Et de 
hoc pogit, Oc, and the Plaintiff ſimiliter, and Uerdict fo2 thePlain- 
tif qupad the Bond and quoad the other fo2 the Defendant, and 
Judgment fo2 the Plaintiff; and the Erroz aſſigned was, That 
te is not any Iſſue; Foz the Detenvant ought to have pleaded 
| quodſalvit, et hog — eſt verificare, and ths Plaintiff ought to 
have replyen non ſolvit, ęt hoc petit, Sc. So there had been an affir- 
mativg and a negative; but as it ts here, there is no Jffue at all, 
and it is not aided by any Statute ; and therefoze it was pꝛaped, 
Chat the Judgment might be reverſed : But all the Court hely,foz , c,.., 
as much as the Defendant pleads pay me, nt et de hoc, Gc. and the Ros. - 
Plaintiff joyns with him, that the Jury ſhall enquire whether he #ob-233- 
| hathpaid, and the Jury finding, that he hath not paid, it is good 
enough , and aided by the Statute of Jeotayles ; wherefgze the 
Judgment was affiemed. ee 


Leyeroſt verſas Dunker. paſch. 9 Cor. zot. 1522: 
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' A Ction for words, © {Uhereas the Plaintiff foz twenty yearg „4. 
J had uſed the Crave of Merchant, and yer ye Arun ſame ; Ka 
ind in the fifteenth year of Bing James uſed the 'ſaid Trade, any Hut.125- 
weat to Hamboroygh, and there uſe n it until 22 Jacobi, and then 
wed into England, and uſen the Trade of -a Yerchant : The 
pieapant te Candalie him in his Piokeſſion ale theſe wozws 
ofthe Plaintict᷑ the firſt of October anno 8 Car. He came a broken 
Merchant from Hompaorow(innuendn) at 4 Ham- 
19 0 inte England, and that I will quſtiſie The Deleudant pleaded 
on culp. and found againſt him, and damages 20 l. and it was 
moved by Grimſton in arreſt ot᷑ Judgment, that theſe woꝛds be not 
ationable ; fo2 although it is to be agreed fo; ſaying ofa Merchant, 
That he is broken in the pꝛeſent tenſe , action lies; fo2 tt is all, one 
ti it he had ſatp he (0 bankvupt , which is a great” diſcredit to a 
Ferchant ; pet when he ſaith , that be came over a Þ2oken Mer⸗ 
- (ant from Hamporp , it oth nat impoꝛt in it (elf anp ſcandal; fox Cr. %. 
that he came oder eight years betoze,and he might become 
lich man and al g00p credit ſince that time: And of that opinion 
bi Bichzrdſon chief Juſtice; For ſlander oughe to be expreſſed ang 
har taken by inte ndmenc or implication; therefore: if one ſatth ot a 


RP 
0 
good Wlozkman at 


and it is not like the Caſes befoze put; fo2 there they da not charge =_- g = 


him with any crime, and by intendment it may have good conſtructi⸗ 2 Cr af. 622 


| have 


nnn 
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have on inclination thereto, And it being alledged to be ſpoken fab) - 
& malitiosè, and to ſcandalize him in his -P2ofefſion, it is a 

cauſe of diſcrediting, and impatring him in his Trade , wherey 
their credit is the pzincipal means of their gain: And if he inte, 
ed it otherwiſe, oꝛ had ſpoken it in another ſenſe, de ought to hay 
ſhewn it by ſpecial Plea which would have excuſed him: But win | 
he ts charged with malicious ſpeaking of thoſe wozds, and with n 
intent to diſcredit him: and he pleads Not guilty, and found againg & 
him, that be ſpake maliciouſly , and with intent to diſcredit hin 


the Court map not otherwiſe adjudge ; wherefozeit was adj 


koꝛ the Plaintiff. | 
Green verſus Lincoln. 
11. Ction for words. Thou art a long-ſhag-haired-murt ; 
— Rogue · Alter Merdict upon Not guilcy — — 


the Plaintiff, it was moved by Grimſton in arreſt of Judgmen, 
that theſe wozds be not actionable ; fo he doth not charge himy 
rectly with the murther of any perſon,noz ſaith, that he is a Ji 
" therer , but the woꝛds are Achectively ſpoken , which mannay 
' ſpeaking ſhews that the moꝛds are ot chiding, and do not aggravg! 
but £1 quoad the manner of ſpeaking, But Henden gy 
jeant moved to have Judgment faz the Plaintiff, and cited, the 
| - oi in Hillar, 7 Car. rot. 728. betwirt Wilſon and Meaſon, in the cin 
| mon Bench, it was adjudged after debate, that foz theſe wum, 
Thou art a murthering Knave, Action lies: But he had not theks 
— horas Jo ae — — 3 next Can; 
nd afterwards, Mich. 9 Car. being m gain, it was adjulgy 
for the Plaintiff. | 


Fiſh verſus Wagſtaff. 


12. Rror ofa Judgment in the Court of the Marſhalſey, by virtue 

anew Patent. The Erroz aſſigned was, Becauſe in th 

Stile ofthe Court it was mentioned, that the Court is holden ix 

virtue of the Kings Letters Patents coram ſuch perſons, Judiciu 

noſtris, ad audiendum et terminandum aſſignat. omnia placita perl 

nalia inter omnes perſonas, infra 12. leueas in Palatio Regis apud 

Weſtmon.ct inter omnes homines de hoſpitio Domini Regis, tam di 

roſt. 358. 595 quam hoſpitiumDominiRegis eſt infra 12. leueas 2 Palatio Weſimen, 

2Cr:314 iind a Patent ad audiendum et terminandum omnes cauſas cam 
be , but it ought to be only of criminal matters. Vid. Dy. 5j. 

And foz that reaſon te Judgment was reverſed, 
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I | Spargow verfus Matterſook and orhers, Hill. 8 Car. rot, 


Reſpaſs. Sur Demurrer theCaſe was. The Sheriff returns up⸗ 


an an Elegit, that the party had Lands, but on 
n the liberty dk St. Eantande Dory ant that) 0 L 


13. 


S. Bayltff there, 


105 the execution and return ot all wꝛits, who enquired , and re⸗ 


turned an Extent by Enquiſition, and that the Baplitt delivered the 
molky of the lalp Land extended to the party, and that the Platatiff 


by virtue of that Extent entreaand.intitled.hingſelf, and whether it 
| were a good title fo the Plaintiff, was the; queſtion? Firſt, whe- 


— the Bayliffof a Liberty may make an Enquifition and Extent 

* it by warrant from the Sheriff, directed unto him? 
he map. Second . Jurp by ſition 
the eifinany value of theLa the Jury ought to (et 


the meit y; And it ves reſolved , that the 
hall extend a the Land; and t 5 where there is a 
ſeauchile, and the-Dheritk (where no Franc 
Nalties, and not the Jury; an 
oy i it was adjudged » lozthe 


-(0-are all the pxelivents 3 wheres 
Naingif ff. 


Termino 


Hob. 8 3: 
Co. 4.5 5. b. 


is) ſhall deliver the 


PP 


JE 


— 


1 Ro. 45. 


Ante 282. 


2, 
Jones 323: 
1 Ro. 632. 3. 


1 Aint theſe words, ſpokenby the Cite of the De 
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of the Plaintiffs TUife , thou art a Witch, I will make the 
come aud ſay, God ſave my Mare: I was forced to get 
Mare charmed for thee:After Uerdict upon — uilty pleaded an 
found fo2 tbeÞlaintiff,LirtletonBecopder of london moved ini 
of Judgment, that none of theſe wozs/axe actionable ; fo the k 
woꝛds, Thou art a Witch, without mentioning that che bewitched i 
Perſon, Cattle, oꝛ Goods, are too general, and no Action maintin 
tainable foz peaking of them; and he cited divers pꝛelidents, that th 
calling one Witch generally, Action lies not, if he doth not ihm 
what Witchcraft ſhe committed: And ol that opinion was all-th 
Court upon the firſt motion: And foz the ſecond wozds, I will make 
thee ſay, God ſave my Mare, there is not implied any TUitchcrak: 
And fo2 the laſt wozds, I was inforced to get my Mare cha rmed iu 
thee, was a fault in the Plaintiff,who would pꝛocure charming, 1 
pꝛevent miſchieftoher Mare; wherefoze Rule was given, that th! 
Judgment ſhould be ſtatd until, Sc. | 


King verſus Edwards. Trin. 7 Car. rot. 992. 


Jectione firmz. Upon a ſpecfal Uerdict the Caſe was. John 

, Boulting and Jane his Mike being ſeiſed of the Land i 
queſtion, to them and the Yeirs ofthe body of John B. remaindet 
to Ed. B. andthe Heirs of his body, the remainder to Will. B. and 
the Heirs of his body, remainder to George Edwards and the Yelts 
of his body, the remainder to the right Yetrs of the ſaid J. B. they 
being ſa ſeiſed, the ſaid John B. and his wife , and William B. (the 
third in the remainder )jopned in a feoffment with warranty, to M 
thuſaleh Keen; and after, the ſaid Yusband and wife levied a fine 
to the ſafd Keen: Afterwards the laid John Boulting died without 
Iſſue, and the ſaid Will, B. and Ed. B. died without Iſſue; and in 
the fifteenth year of King James the laid Mathuſaleh Keen died, f 
the Land deſcended to Rob. Keen,who,after the death of the wife of 
the laid J. B. entred, and let to the Plaintiff,and the Defendant by 
the command of the laid George Edwards oſted him: And _ 


— — 


Thomas Broxon and his Wife verſus Dager and his Wiſe, 
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Þ | thcentry of the lato George Edwards was lawful , was the ſole 
' E Queſtion? And it was argued by Germin foz the Plaintiff; and by 
Maynard fo2 the Defendant. The firſt queſtion was, Thether this 
J frollment were a diſcontinuance of the'Eſtate tall; and it was ur⸗ 
? Þ qevfo2the Defendant, That it is not any difcontinuance ; foz the 
d during the Coverture , having a joint Eſtate with his 
wife in the Freehold, had not any Eſtate tail in poſſeſſion, but 
quaſig remainder in tail, expectant upon a joint Eſtate oz lite, 
and not executed; ſo then, not being ſeiſed ok the Eſtate tail in 
| poſſeſſion, it cannot make a diſcontinuance; and to p2ove that, he 
cited Co. 3. fol. 5, Owen and Morgans Caſe, and Co. 2, fol;6z.Win- 
. ſcots Caſe. But as to that _ Richardfon, Berkeley, and my ſelf 
eld, That the Eſtate tail is in him veſted and ſetled, and that bis 
and his tuifes Feoffment makes adiſcontinuance ; And although it 
was objected, That — Boulting, the third in the remainder, 
joyned in the ſaid Feoffinent , ſo as it could not make a diſcont inu⸗ 
ance, but that every of them reſpectiveiy paſſed theit Eſtates, All 
the Juſtices agreed, That this jopning of William is not material; 
2 is an intermediate remainder in tail to Edward Bowlting 


his diſcontinued. But Jones doubted thereof, and conceived ; 
not a diſcontinuance , becauſe the husband was not. abſo-, 
ay ſeiſed of an Eſtate tail, during the-iife of his wife. The 
ſecond Objection was, That if thisFeoffment were a diſcontinuance 
atthe Common Law. yet it is taken awap quoad the wife by the 
Statute of 32 Hen. 3, And as it is taken away quoad the wife, ſo 
att alſo quoad thoſe in remainver after the wile, eſpecially the 
nile ſurviving ; and that the fine after the Feoffment is but by 
voy of releaſe, and is no ſuch ſine as is intended within the Sta: 
tute; fo2 it ought to be fucha fine which at the ſirſt; paſſed the Eſtate, co. 10.56. a. 
ind not a fine which inures by way of confirmation: But all the 
Juſtices agreed, That this Feoffment and fine: ta the ſame: perſon 
| WF make but one affurance ; and when the Wife is barred, and her 
| Cate deſtroyed by the.fine , thatthe cannot enter, ehole in cemam⸗ nls, 
der map not enter, but are in caſe as they were at the Common 
Lu: And as this Caſe is, they all reſolved, That man erpeeſs 
| F Þiſcentz being found, it tales away his entry; Wiberengon,/by the 
tert a Jones, without further argument, it was adiudges foꝛ the 
Puuintiff. But fo2 the firſt point Janes cited 38 Eliz. betmirt Worne 210. 76. 
and Webſter, it was held by the Court; It was not amy dil: Jones 524 
continuance when the wife ſurviven; but it the Husband ad ſur» -->- 
vived, it ſhould have been otherwiſe..  - 4 1 1 TO C61 07 40 2 
Fe 20 16D © N63; 
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| 2 upon the Caſe. Whereas on? Chriſtmas enhtbited a — 

Bill againſt the Plainti:inthe-Chanrery, and ;ſhxws hat 
&. and the Plaintiff had put in his anſwer thereto , and ſhews 


what, whereunto he was ſwozn, That the Dekendant ſpake theſe 
157 Sf wows 
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wozws of the Plaintif, He (inovendo the Plaintif) is forſworay 
his anſwer to Chrjſtmas his Bill, (innuendo in his anſiucritothegn 
Brit. ) The Delendant pieaded dot guilty, ann found agaiuthy, 


aun damages 50 L., And it was moved in arredt of Jumgment h 


3 Cr. 909. 


Poſt, 353. 


Poſt. 337. 


1 Rol. 42. 


4. 


Bramſton Setjtant am x. Gtimſton, Firſt, Chat be goth net 
fhew in what point he was perjured: Foz chere be divers Phe 
vents, that Endictments of Perjury have bn guachen fa thy 
cauſe, that they have wot Sewn the perjury to habe bern in apa 
material: But all the Court (R ichardſon abſent; Held it tuen 
good Exception; fontrue it is, Chat Endictments bought to they 
the cauſe of the Perjury ; but in an Action F802 woꝛds, which s 
grounded upon the ipiech ol anothtr, it cannot be emlargen farthy 
than the other ſpake.. Secondly, Becauſe it is not ſaiv, Thath 
ts fo m in his anſwer in Chancery. no2 is it averred, thut thin 
is not anp other Bit noꝛ Anſwer; but that Which is mention, 
anni there may ha another Bill in another plitte, ſed non allot 
Fo? when it is chen, there mas ſuch a Bilt in Chanrery, and u 
Antwer. thereto, and thet the Defendant ſpake thofe words a 
foynd by Uiervict-gutlty:of them upon that accaſian, the Aim 
lies without other avetment ; £02 it ſhall not be pzeſumed;; tha 
48s an Blll and autmer in any: other place; whereupon: n 
| adjudgen ſoꝛ the Plaintiff. . n e 9362 4 DIM WG 
iii unh: 15 © 37307 7734.14.83)" 1 ED 2 £103; 
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5 — mer Cuſt fo wors;! TUhereas: the Plaintiſt vn 
Huf good fame; and ahnung fut em admtery oz foznivatin 
aud sther crimes; and after the.avath of Britin her late husbam 


: 24.01.05 w cmuntcatton with one Cowley Tor a marriage betun 


Co. 4. 18. 


d her formt Husbà hard Frambiſſſes: Baſtards, iir pugnant in! 
al fppthyypcannot be Baſtatvs whith wete bom in the time ol her . 


Ante) 269. 


- 
* > 


Poſt. 436. 


* Zune . 


then That the Defenvant to depyive her ol her lame, and to hm 
her tram the laid marriage; fpakoofithe Plaintiff theſe wozrs dir 
ivd whore and het Childred ( innuendo her C hilden which ſhohn 
bnthofary Erich late herdhusband) are Frambiſhts Baſtards m- 


round fo1the'Plaititiff; it was moves in arreſt. of Judgment h 
Grin ht theie woꝛds be not actionaule; Foz; fo2 valling 
Whore chere lies notamiy Action,” anvtoſap, Chat her Children. 


met Davobiny2:Butcall the'Courrhely; Tyhatthe Acton won lun 
Fo2 to ſay of a TUtdoiw who is tu cam⁰uuͤ̃cationidt marriage wih 
another , That the played the Whoze in her foꝛmer Pusbands time, 
is a great diſcrodit, and to ſuy That her Chuͤdꝛen are Baſtatds, 
(although in tru — 5 — be Baſtards in Lam, yet iu reputa⸗ 
or then may be e) i duuſe ö of her marcrage and that 


Mente winemarrp wich herz "wherefoXitewas;avjuniged fo2 the Plan 
TR? bos . 033359) Js gif off Jag ont Anne!“ d ng 2 
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Edwards 
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Edwards berſuf Woodden. Hill. Car. rot B02. 


J Eplerin. The Defendant made Conuſance as Bayliff ta 5- 
EK John Cotton: fox that the place where, is twelve" acres; par- 
tel ok a. Meadow in Stausſted, parcel of the ano? of. Staunited, | 1 
Chic Vario? one George Bing Eſq; was ſeiſed in his demeaſn 
of fre, and (0 ſeiſed by Inderiture, anno 12 Jac. granted a Rent- 

ge of thirty pounds to Str Robert Heath and others in f. iſſu⸗ 
ing out ok the ain Manoz, and that they by Indenture inroll d 

Aden ur Yonths in the Chancery , fo2 thze. hundzed pound 
ante, baWatned, and ſold that rent ro the ſaid John Cotton an 


2 2x = = S = is SS. j = ﬆ& 5 ll 


AN 
— 


vantea the ſtd George Bing aliqu 


Dir Robert Heath and other prout, &c. Sed quod 

ntea the | ge d hubtlic in the lald Mantz. 

hv long time befoze the grant ok the ſatd rent, one John Leigh was 

ev in fie of the ſaid Banoz, unde &c. and ſa ſeiſed, in quinto 

z. deviled that Munoz to Richard Blum foz/ one hundzed ann 

nity years; by virtue whereof he entrevand was poſſeſſed; and f 


22 


o polleſfed anno 17 Eliz. granted the ſame to Thomas Blunt, wha 
_ eited, and in anno 31 Eliz. aſſigned 5 aſe £040 ſaid George 
ling, who 'Itkewiſe entred and was poſſeſſed ; and ſo poſſeſſed in 
mn 37 Eliz. aſſigned it to Henry Bing, and that he anno 22 Jac. 
d it to Hammond Claxron, inha entred, and was, and yet is 
pokeded, and licenced the Plaintiff to put in his Cattel, who there⸗ 
pon put in his Beaſts, and the Dekendant diſtrained them. &c. 
| Upon this the Defendant demurred, and ſhewed fo2 catſe ; Firſt, 
Chat he doth not confeſs oz travers the grant to Cotton. Sccondly, 
Chat he doth not ſhew how the feiſin and grant of the ſaid George 
Bing is avoided. Thirdly , Becauſe the Plea is repugnant in it 
ſelf. And now helng argued at the Bar by Rolls foꝛ the Defen- 


> * 


dint, he ſhewed, That thts Plea to the Cogniſance is ill, becauſe 
in the Cogriiſance it is pleaded, That George Bing was ſeiſed in 
demealn us of fre, and granted that rent, #c. which is intend⸗ 
a ſeiſin in fre in poſſeſſion : Then when the Plaintiff confeſſed, 
Fm te ſeiſed in dominico ſuo ut de feodo prout, it is a con- 
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ion of the feifin of the fee in poſſeſſion :: And when he akterward 
wed a Leaſe fo2 years by another, long time befoze, and that 
Leaſe conveyed to the Gꝛantoꝛ of the Rent, and from him, by mean 
conveyances to the Plaintiff, it may be intended, That the Gzan- 
koz was ſetfed ol the fee in reverſion, and not of the fee in poſſeſſion; 
fz it is not repugnant to the koꝛmer part of his confeſſion, to ave 


„% ws» © 


not a confo(ſion of the ſeiſin alledged; wherefoze he ought to have 
traverſed abſque hoc, That he was _ aliter vel alio modo, o2 
i | 2 ._ * thas 


K 7 


» 2. 
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Termino Michaelis, anno nono 


Poſt. 494. 


Poſt. 381. 


2 Cr. 130. 
1 v ol. 45. 
2 Cr. 399. 
Ante 261. 
poſt. 474 
Mo. os. 


2 Cr 831. 
2 Cr. 306. 


wh 


 fo2of that ſelſin he may bave an Afſiſe ; and that this Plea is 


hach conference with a 


But to ſay ſhe is a Witch genetally, is not action 


that he was lend modo 8 forma prout : Alſo he doth not thew 


how the fee tame to the grantoꝛ after the Leaſe; alſo there is not 


any full confeſſion that the fee was in the Gzantoz.but by argument, 

Ach is not good in pleading, And fat kenn fons it was nu 
ved, That the Bar to the Conuſance is ill, and Richardſon chic 
Juſtice and Jones were of that opinion upon the firft motion: By 
I cdncetved, That the Plea is a goon confeſlton! ann avoidaiicegf 
the ſeffin in tir alledged, and there nievs not any Travers; in 
when de intttles himſelf to a leaſe foz pears pzecevent, pet ia efſe, 
which is not chargeable with thig rent, and the reverſion(y 
lis, expectant upon this Leaſe, to be in the Gꝛantoꝛ; theoleading iy 
good ; foz one leized in fie of teverſion, erpectant upon a Leaſs th. 
years, may well ſay that he was ſeized in domiaico ſuo yt de feodg, 


appears in Plowd. Comment. Adams and Wroteſleys Caſe : | 
to ſhew how he afterwards came to the kee, lies not in the Com. 
ſance of the Plaintiff; bit be xmay ell admit it, without pzejudb 
cing himſelf, Wau p nt Effate not ſubject to that 
charge: And to take a Travers hen he clatins by a fozmer Cay 
and admits it, is not neceſſity, and perapventure might be perſþ 
lous unto him, as Co lib. 6.12. Heylers Caſe. Berkley conctibih 
although ſeilin is pleaded in Dominico ſuo ut de feodo , which thal 
be thtendey4eifiit in poſſeſſion as it is pleaded, yet oe Plea is gas 
in ſubttance, becauſe he avalds the charge againſt him by reaſon 
the foꝛmer Estate; and it there be any defect therein, it is only fi} 
want of Travers, and that is but fozm ; and not being ſhewn 
cauſe, but.ather cauſes r it is aided by the Statute 
27 Eliz. and the Defendant ſhall not have advantage thereof: a0 


. 


to this opinion, foz this cauſe, Richardſon and Jones ſeemed to i 


cline ; but they would adviſe, Er adjournatur. 


Jahn George and his wie verſus Harvey. 
Cujus principium ante pag 282, 


| As now moved again by Rolls fox the Plaintiff to | 
Judgment, That Action lies foz theſe wozds, fo; 


That ſhe is a Witch, Becaule that all kind of Citchcraft ts 
able by the Statute of goons Jacobi, and is intended to be ſuch who 

pirit, and wozksby Spirits. But all ti 
Court ſeriatim delivered their opinion, the Action lies not ia 
calling one Witch. without alledging ſhe hath done ſome act: But 
it be ſaid, That ſhe bewitched any man oz any th 11 7 
Fog it is 


common ſaying, You are a Witch, which may be by your tongue 
02 looks, c. Uherefoze it was adjudged foz the Delendant. 
VidWPaſch. 17 Jac. betwirt Hawks and Auge, adjudged gccozding- 
ly, und Mich, 10 Jac. betwirt Towſe and Sand. | 


Tyffyn 


| llofthe Bill 


-bindows, time wherrof memozy, dc. by 
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— in the Adhuc poſſeſſionatus; dort map be that * 


a | Wat TySn verſes Wingfield | 
| he Kerr was, trig platito Tn 


2 he lntpzcivto —.— kon this — — And ab 

8 -Iy vi kc armis, pet that voth not prove it to be an Action of 

Cie 0? that may be in an Axton upon the Cale. ————— 
121 of — 's Caſe, Cok. lib, 5. fol. 30. although the reci- 

55 in placito wealgfaloaf, it is not of 2 nau. 
whe Treſpals only. ut aey ſetve lu upon the Caſe 

ann Court delug of that opinton, It was eojungen 22 the Plan 


Symonds _ Seabourne. Paſch, 8 Car. rot. 


Ction upon the Caſe. UVlhereas the Plaintiff; upon the ninth | 8. 
of Octob. 5 Carol. was poſſeſſed of an ancient houſe in Wor- 
alter; and the Defendant, the ninth of October 5 Carol. was any 
wt is pofſefſen of another houſe and votd piece of Land adjoyni 
the No2th part of the Plaintiffs houſe., wherein were th 
which windows the light 
time out of the ſaid vold parcel of Land into the Plaiatiffs houſe, 


time whereof, ac. That the ſaty Defendant maliciouſly, co depxive > 


himof the light coming by the ſav windows into his bouſe , the 
ſidninthof October 5 Carol. erected a building in part of the ſaid 


did piece, and thereby ſtopped the lights coming by the ſaid win⸗ 


dows into his houle, whereby his houle is totally darkned, and he 
ch pꝛejudiced by that ſtopping. The Defendant pleaded Not 
uſty, and found againſt him. And exception was taken in arreſt 
of Judgment, That the Declaration is repugnant in it ſelf: Foz 


| toſayAdbue poſſefſionatus ofthe ſaid voidptece of Land, and to thew 
the offence in erecting a building upon it, ſhews that it is not now a 


void pikce-of Land, and of this opinion was Berkley; but Ri- 
chatdſon, Jones, and my ſelf held, That this is good enough, and no 


ct 


— / 
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JTermino Michaelis, anno nono 


dception, Becauſe he allengeth not any pe 
--'-* ſgiption maybe fired unù the Platatift ig but Mlle fz: peach, 


poſt. 4 19. 
2 Cr. 152. 


Jones 325. 


DE r — hf 


part remains ſtil] void and the Declaration aa to that, is but ſur 
pluſage, and the one part well ſtands with the other. Another Ex⸗ 
om au mom the 


una tannat pFfcribe.:. But it maa aufwered thereto, That the, 
time whereoln @c. is tyed; to the Hauſe; and nat; t9 any perfayal. 
pzeſcriptions and being an ancient houſe aim windows therein, ta 
" whereof, ac chere ned nat any pʒeſrript ion in any perſon ; | 


it was animmntu fo the, en | 055 0991 ee e 
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tion io Caſe. Thon haſt forged a Privy Seal and a On- 
A miſſio g hy doſt nat thou brgak open thy Commiſſion 2 


ter Merdirt / unon Not guilty pleaden n found faz the Plaintiſt W 


was mo ded in arteſt of Jadgment, That theſe woꝛds be not a. 
onable: Foche dib nat ſan che Kings:Pzivy: Deal ;-0102 my, On 
under the-JIgvy Seal; and tt doth not appear what Paivy Sealle 


intended. Ata he ſaithnot what Cammiſſion. Aud the words l 


ſequent Thy Commiſſons ſhewed that he intended a Commiſſig 
mmade by the Plaint 


. mlelk. But tt was anſweren thereta, hit 
a Privy Scalts intenden. The Aings Pavy Seal. and being dan 


genetalty, is im be intenden accoꝛning ta the vulgar ſperch, n 


intendment, and no other Seal is meant thereby, beſides the Kingy 
And Thy Commiſſion is intended a Commiſſion, which is ſued out 
under the ÞPztvy Sal And to this opinion the Court ſeemedty 
incline; but Berkeley doubting thereof, the Court would advil: 
Akterward it was moved again and argued by Palmer [fo 
Dekendant, and by Calthorp fo: the Plaintiff: And Palmer ſhe 
That theſe wozds do not impozt in themſelves That he ſpake a 
the Krngs Pop Seal; 'fo2 there is not any inducement, that then 


was any ſpeech of the Kings Pztvy Seal; and the iwoꝛds in then; 


3 Cr. 296. 


lelves do not impoꝛt any ſlander, and «they ſhall not be helped 9 
an intendmeut oꝛ innuendo. And it map be, that a pꝛi vate perſon 
might have a pꝛivate Seal; and the wozds after, ſhew the intent ol 
the Defendant, when he ſaiv Thy Commiſſion, innuendo the Con- 
miſſion of the Plaintiff. But it was thereto anſwered by 18 
fo2 the Plaintiff, That the woꝛds ſhall be taken accoꝛding to the vi 
gar opinion, and as the Audvitozs underſtand in their uſual phrase 
which 18, that he ſpake of the Kings Pꝛivy Seal, when he (al 
A Privy Seal; and when he ſaid Thy Commiſſion, it is to bein 
tended; the Commiſſion under the Pꝛivy Seal, which the Plaintif 
ſued out: And Calthorp-cited Trin. 35 Eliz. where one bzings a 
Action fo? thefc wozds,: Thou haſt forged a Writing for which tho 
waſt brougut into the Star- Chamber: It was ad judged in the Com 
man Bench, That the Action lies; fo; they be intended ſuch Luut 
tings fo? which one ſhall be puniſht. And all the Court n 10 


« i . 
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the ſaid void parcel of Land is buflded, and varkens his lige any 


Wed that this Declaration i a 
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ivereD their Opinions, That the Action well lies; Foz the wozds 


ye oken malictouny, and being alledged in the Declaration: that 
hr Water chem to ſcandalize him to; fozging of the Puy Seal and 
1 Commiſion, and being found Nute „it chall be intended accoꝛd⸗ 
ing to the valgar interpꝛetatiou, he Kings Privy Seal: The toun⸗ 


kerkerting whereof is Trealon: and a Commillign ſhail be intend⸗ 


The Kings Commillion under his Privy Seal: And Berkley a- 
reed wich the orhers. And Judgment was given foz the Plain⸗ 


IT 


10 A0 . Johnſon verſus Davy. Trin. 9 Car, rot. 1314. 


Jectione firmæ, of fir Meſſuages, one hundzed acres of Land, 
thꝛet hundzed acres ot Paſture, ac. After Uervig, upon Not 
Hilzy pleaded, and found fo2 the Plaintiff, Grimſton moved in ar⸗ 
et be Judgment, That this kunt is by oziginal CUrit , and the 
ozigina! doth not warrant the Declaration; toz the oziginal is of 
one Meſſuage ans ſixty acres ot Land, aud ſo varies from the oꝛi⸗ 
ginal in the number of the Peſſuages and the Land. But Rolls 


- for the Plaintiff ſaid, That this ſhall not be intended the gue 


Wimable1; Paſch. ahd this Declacaftoit is in Trin. Term., and 
Fre is nö continuance tipoti this wait. Secondly, Becauſe-the 
bit 1s agatne the Defrutant aid a Copyholder; and in this Decla- 
there 15 no name ot the N ; wheretpze it ſhall be in⸗ 


grounde 
Fauting. And this want is aited by the Statute of, Jeofayles. And 


* 


Aukn foz Judgment fo2 the Plaintiff. 
nine : — % | | | : 8 | 15 : . 
wc, + Penſon zerſus Gooday. Trin 9 Car, 
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iht tame opinlon was all the Court, abſente Kicnardſon, and rule 


por Wk „Mae 111946; &, i unn 5 
ie Caſe. That the Dekeuvant malictoufly.and falfly, 
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1 Rol. 68. 
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Ante 281,290 


291. 
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d pon another wit nom 
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2 Cr. 115,343. 


Co. 10. 1 30.1. 


8 


. 


5 ho * 
nn. 


Termino Michaelis, anno nono 


Ante 237. 


3 Cr. 738. 
1 Rol. 3576. 
Moor 142. 
Co.10. 131. 


1 Bol. 376. 


x R. 6 8. 
R. 239. 


R. 139. 


B00 
Jones 326. 


'2 Cr. 29. 
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woꝛds ſpoken at any of the times will not bear an Action, and in, 

tire damages be given, There hall no Judgment be entred: am 
thecefoze the difference is, when the words ate all ſpoken at one 
time, and part of them are actionable and part not, There damages 
ſhall be intended to be given only fo2 thoſe woꝛds which were at 
onable. But where wozds are ſpoken at ſeveral times, and the 
firft be actionable, and the other not, and the Defendant faund gu, 
ty of/both, and intire damages given, There no Judgment thall 
be entred. But in this caſe, the firſt wozds, without queſtion, 
were actionable ; Foz he directly charges him with aFelonious ta, 
king, when he ſaid, He would cauſe him to be endicted, and to hold 
up his hand ior that cauſe. And they alſo held. That the laſt woꝛds be. 
ing alledged to be ſpoken ex ulteriori invidia & malitia, habe rp 
ference to the firft, which is the picking of the pocket befoze mention. 
ed, and ſo charging htm with that Felony ; It was therefoze ap 
juoged fo2 the Plaintiff, = | | 


Veſey verſus Harris and his Wife. Hill, 8 Car. rot. 


"Cire Facias. T{fhereas the wife Dum ſola fuit, recovered in th 
Kings Bench, in an Action upon the Caſe, 26). 13 s. 4 d. 
damages and coſts, and had execution of thoſe damages, and pet 
thereof poſſeſt; and whereas afterwards the ſald Jupgment wa 
bya Writ of Erro2 removed into the Exchequer Chamber 4 


there reverſed and reſtitution awarded; ann afterward ſhe tookth 
ſaid Harris to husbann; The Platntiff thereupon bzought thy 
Crit to have reſtitution. The Defendant pleaded, That alter i 
everſal had, and befoze the purchaſe of this TUrit, he paid to ti 
Plan the ſaid Debt and Cofts of 261. 13 s. 4d. abfque hot, 
hat they be poſſeſſionati of the ſaid money prout. And hereupdl 
the Plaintiff demurred, becauſe the Plea and Travers be both il 
And now it was argued at the Bar by Calthorp fo2 the Plaintiff, 
and by Germin foz the Defendant. And Richardſon, Jones, and 
my ſelf held, That the pleading of the payment is ill, becauſe it is 
grounded and affirmed againſt the Becozd, And a payment bei 
againſt matter of Record, cannot be a diſcharge unleſs by matter 
Record. And as in a Scire Facias to have execution, payment i 
no plea in diſcharge thereof; no moze is it in a Scire Facias to hal 
reftitution : And it appears by the book 20 H. 6. 24. and 2 1 H. 6.1 
that tis much doubted, whether if levied by the Sheriff upon 8 
Fieri Facias be good plea» and at length it was ruled to be good, 6 
cauſe it is grounded upon the Fieri Facias awarded, which he 
withſtand, and in g tt ſhould then be allowed, à mult 


fortiori, a bare payment ts no Plea ; Am it᷑ it be a Plea, pet as iti 
pleaded, it is not᷑ good; fo2 he doth not rely upon it, but Traverſeth 
that which is immatertal, viz. Abſque hoc that he tg poſſeſſionatts, Þ 


| &e; which was idiy alledged, and not material o2 traverſable ; and 


by his travers, he waves his plendeng of the payment, _ be 
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he av:rs that thereby the party is ſatisfied. And in divers caſes 


matter in fact may be pleaded in diſcharge, As in Debt upon an 
Eſcape, he may plead, That the Plaintiff commanded him to let 
him out of Execution, and ſuch like, Sc. But as ta the Travers, 
heconceived it ill, and therefoze agreed with the other Juſtices , * 
| that. Judgment ſhould be given fo2 the Plaintiff; And it was avs 


judged accozdingly. 
| Penſon and Anne his Wite verſus Gooday. Trin, 9 Car, rot. 


| 4 Ctionuponthe Caſe. Chereas he kerpeth an Alehouſe being 


ſpecially ſhcwa fo2 cauſe of Oemurrer, the Demurrer is good » aud 
Judgment ſhall be againſt the Dekendant. Berkeley held; that 
payment had been a 9000 Plea. if he had relyed thereupon, Becauſe 


13 


debito modo licentiatus by Juſtices of the Peace, That the 1 0.58. 


Defendant, to ſcandalize the Plaintiffs wifez,ſpake theſe woꝛds of 
her, Hang thee, Bawd(innuendo the (aid wife:) Thou(the ſato Anne 


| jnnuendoJart Worſe than a Baud: Thou kee peſt an houſe(Meſſuagi- 


vm prædictum innuendo) worſe than a Bawdy houſe : Aud thou 
keepelt a Whore in thy houſe to pull out my throat. Upon Not 


| guilty pleaded, and found fo2 the Plaintiff, Stone moved in arreſt of 
Judgment, that theſe woꝛds be not actionable ; but agreed, That 


fo ſaping one is a Ba vd, and keeps a Bawdy houſe, action lies, be⸗ 
cauſe it is a tempozal offence, foꝛ which the Common Law inflicts 
puniſhment. But to call one Bawd without further ſpeaking , ay 


2 Cr.462. 
Ante 229. 


on lies not, no mae than to call one Whore, which is a defama⸗ von. 394, 


ian only puniſhable in the Spiritual Court. And ta ſap, That he 
keeps an houſe wor ſe than a Bawdy bouſe, hath nat any plain in⸗ 


tendment what he meant thereby; whereloꝛe the Action lies not: And 


lit de intended, that ſuch wozds ſhould hinder Guefs from com⸗ 
ming thicher, being an Ale⸗houſe, the husband only ought to have 
bought the Action, And as to that, the CourtCabſente Richardſon) 
agreed. But fo2 the other wozds they helz, That the Action lies 
bythe husvand aud wife,foz the f1..nder to his wife; and it js as 
much as ik he had ſaid, that ſhe keepeth a Bawdy houſe; where: 
oe it was adjudged fo?the Plaintift. 


George Minn verſus Anthony Hynton Bayliff of the Liberty of the 


Dean and Chapter of Weſtminſter. In Chancery: 


# 


_— Plaintiff declares asC/er& of ihe Hamper,in an Action upon 


theCaſe, Whereas one Robert Treſwell 16. Febr.q Carol was 


Bound unto him in an Obligation of 100 l. which was not paidʒzand 
whereas he for the obtaining of the ſaid debt, 12. Martii 5 Car. be- 


ing Clerk of the Hamper in Chancery, proſecuted an Attach,of pri. 
veledge, directed to the Sheriff of Mudd. to attach his body, return- 


able 15 Paſeh.in Chancery, ad reſpond, the ſaid George Mynn in 


placito tranſgreſſions, which Writ he proſecuted ea zutentione, That 
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the ſaid Robert 7. fo being arreſted upon his appearance,ſhould py 
in good Bayl to anſwer him to his ſaid Bill, by him to be put in, for 
the recovery of his ſaid Debt upon the ſaid Obligation. Which Wii 
aſter ward, via. 13 Marti i; Caroli, was delivered to the Sheriffs of 
Mzddleſex to execute; And that they the ſame day directed their 
Warrants under their Seals, to the Bayliff of the liberty of the Deay 
ny of Weftminſter to arreſt him: Which Warrant 14 Marti 
5 Caroli, was delivered to theDefendant(Bayliff of the ſaid Liberty) 
to execute: And that he by vertue of the-ſaid Warrant at Weſtmiy. 
ſter, within the ſaid Liberty, upon the 25,of March; Car. arreſted the 
ſaid Robert Treſwell, and had him in his Cuſtody : And that after. 
wards,before the return of the Writ, vis, 8 April Car. to deli 
the Plaintiff of his Suit, and to defraud him of the recovery of hz 
Debt, let him out of his cuſtody and to go at large againſt the Plain. 
tiffs will, & had not his body at the day; And that afterward ſe e 
ne ra, and becauſe he is delayed in his Suit and loſeth his Dare 
The Defendant pleads thereto, That the ſaid Robert Ty. found Sure. 
ties for his appearance Arthur Squibb and J. V. And at the day d 
the return of the Writ the Defendant returnedcepi Corpus; And thi 
before the Habe as Corpus to bring him to the Barr, he the ſaid Ry 
Tr. died. Et hoc, Gc. The Plaintiff replies, that he did not take the ſid 
Art bur guibb and J. N. Sureties tor lfis appearance modo et forme 
And hereupon it was demurred ; And this was referred to Juſtice 
Jones, Juſtice Berke/ey,and to my ſelf, to conſider of this Demi. 
rer; and after argument, by counſel on both ſides, we reſolved,tht 
this Declaration was not good. Firft, Becauſe he doth not ſay i 
what Liberty he is Bayliff, or whether he hath execution and retum 
of Writs:Otherwiſe there is no colour to charge him, and therefor 
ought to be ſpecially ſhewn, And of this opinion was Jones, ani! 
agreed with him:But Berkeley doubted thereof, becaufe being By 
liff of a Liberty, it cannot be intended another Liberty; & he admit 
it in his Plea, by making him a warrant to arreſt, Secondly,Becauſ 
he alledges, that he had an Attachment of Priviledge to ani 
him for Treſpaſs, intending aſter his appearance to declare ia Del 
which cannot be; For it is an abufing the Proceſſe of theCourt, tor 
can be ſo in any Court, but in the King Bencfl ; and there the reaſon 
is, Becauſe when he appears and puts in Bayl, ke is ſuppoſed to be 
in cuſtodia Mareſchalli & declares againſt him in cuſfodia, 8c, But 
ſo it is not in any other Court: Wherefore they. all held, that theDe 
claration for this cauſe was not good, and that Judgment ought tobe 
againſt the Plaintiff: And ſo we certified, That the Declaration was 
ill, and the cauſes wherefore. 5 
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Bawderok verſus Mackaller, 


bon 387 Nformation upon the Statute 31 Eliz. of Symony fo the Bing 
2 — .I and himſelf, ſuppoſing the Church in the Tower of London to bt 


a Benefice with Cure of the annual value of 61.13 8. 4, prants 
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ing 


be 


. found fo2 the Plaintiff, Henden Serjeant moved in arreſt of Judg- 
the annual value to be 61, 13 8. 4 d. and the Statute is, that he ſhall 


| Sed aon allocatur; Foz the truth of the offence being ſhewn, and 
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able by the King, and that one Such was Parſon , and reſigned ; 
and that afterwards the Defendant agreed with J. S. to give him 
twenty pounds; if he might pꝛacure him to be pꝛeſented thereto by 
the King, and admitted and inducted: And allcdges in facto, That 
he pꝛocured the Bing to give unto him the laid p zeſentation to the 
{aid Chappel ; and that he was admitted inſtituted, and inducted 
thereto; and therefoze he demanded 6 1, 13s. 4 d. being the double 
value, ſecundum formam Statuti, Sc. Upon Not guilty pleaded, and 


ment, firſt, that this Jnfozmation is not good, Becauſe he thews **** 


foꝛfeit a double value; and yet demands 6 1.13 s. 4 d. as being the 
double value, whereas it appears, it is not, and therefoze it is ill. 


foutid againſt him, although he demands lels then he ought, yet cr. 36 6.499. 
e is good fo2 the King. And it was compared to the 
Cafe of Agard againit"Candiſh ,' which was ad judged in the Exche⸗ 
quer, Where an Infozmation was bꝛought foz him and the Bing 
yon the Statute of Liveries; And it was bꝛought after the year , 
which is not good foz the party, by the expꝛeſs wozds of the Sta⸗ 
lite. pet it was good fo2 the King, and Judgment entred; Second⸗ 
I was moved, that this being a donative of the Kings Do- 
nation, is not within the Statute of 31 Eliz. fo that mentions on- 
where one comes in by Sy mony, by Preſentation , oz Collation , 
8:8 non allocacur ; Becauſe it is within an equal miſchief , 
txamſt which che Statute pzovides , and ſo within the remedy 
eie. Thirdly, Jt was objected, that this could not be within 
& Dtatute.2Bccauſe the Bing being Donog, it cannot be intended 
that he pzeſented foz Symonp; and the Statute is, That the 
Patron ſhall loſe his p2eſentation fo2 that time, and the King is to 
have it; therefoze it ſhall not extend to any of the Kings donations ; 
&d non allocatur. Foꝛ Sy mony may be by compact betwixt Stran- * ss. 
gers, without the privity of the Incumbent or Patron, @ yet within 
the per view of the Statute: As it was adjudged in Calvers Caſe in 
the Exchequer, as Jones cited it, where the Father of the Jncum- 
bent tontracted with the Patrons TUife,'to give her one hundzed 
pounds ik the Patron would pꝛeſent his ſon, the Patron oz Jucum- 
kent not knowing ok this contract (as it was found by eſpecial Uer- 
dif) pet this was held to be within the Statute: So here, he 2 Cr-533- 
Ning to a Stranger 26 1, Sc. is within the Statute: TUhereupon 
tle was given, that Judgment ſhould be entred fo2 the Plaintiff. 


| Chedleys Caſe 


Hedley being endicted in the grand Seſſions at Angleſey in 1 16. 
Wales fo; petty Treaſon, a Cerciorari w as pꝛayed to remove * 23-45 
he Endictment , and have it tryed in an avjoyning County; 
andthe Court betagmouev ag tber opinions how it might 
; | : 2 g 
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be tryed in any other County, doubted thereof: But it appears hy 
divers pzeſidents, that a Cerciorari hath bien awarded in ſuch ca⸗ 
ſes into Wales, by reaſon ofthe Statute of 26 Hen. 8. which allows 
that Endictments in ca es of Felony may be enquired in the adjoyn⸗ 
ing Counties: And Jones ſatd, that in 32 Eliz. ſuch a Cerei 
orari was granted upon debate; ith:refoze the Court awarded q 
Cerciorari; and they ſaid, when the Recoꝛd was removed, they 
would adviſe how it ſhould be tried. But afterwards it was ſta, 
ed, and appointed to be argued, whether a Cerciorari were grant 


Martyn Pages Caſe, 


Artyn Page was endicted at Newgate Seſſions , fo? that 
M carnaliter cognovit one A. W. an Inkant, under the age of 
ten years; And becauſe upon evidence to the Jury at his arraigy 
ment, it was not pꝛoved, that he entred into the Childs body (hut 
the contrary ) although he very much had abuſed her, the Jun 
would not find. him guilty of the Felony ; whereupon by adbf(e of 
Juſtice Jones and Juſtice Berkeley, who heard the evidence, au 
conceived it a foul fact, and fit to be puniſhed , an Endictment of 


Battery, fo2'abuſtng the ſaid infant in ſying with her, was px 


18, 


Dier 268. 
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ferred, and found, and he was thereupon tried this Term at th 
Barre, and being found gutlty, was adjudged foz the migsdems 
nour ta be committed to Pꝛiſon, there to abide during the Rings 
— „to be fined two hundzed Marks, to ſtand upon the 
zy in Chancery Lane in Middleſex, neer the place where the 

was committed, with a paper upon his head, fignifytng the cat, 
= to be bound with able Sureties to the good behaviour duting 

tte. | | 


Arthur Crohagans Caſe, 


A Rthur Crohagan an Trifhman was atrafgned the ſame dy 
(viz.25 Novemb.) o Treafon; Foꝛ, that he being the Ring 
Subject,upon the ninth of July 7 Car. Regis nunc, at Lysbo i 
Spain, uſed theſe woꝛds, I will kill the King (induendo Damm 
Garolam Regem Anglia )if l may come unto him; that in Augul 


9 Car. he cam̃e into England fo2 the ſame purpoſe. To this kk 


pleaded Not guilty, and was tryed by a Jury of Middleſex, and ft 
was directly pꝛoved by Wheeler @&Eleſey two Merchants, that ht 
ſpake thoſe woꝛds on Shipboard at Lysbon in Spain, in great heat 
of ſpeech, with Captain Bask, and added theſe woꝛds, Becauſe heis 
an Heretick; And foꝛ that his traiterous intent, and the imagi 
nation ofhis heart is declared by theſe wozds, it was held high 


Treaſon bp the courſe of the Common Law, and within the erpyls 


woꝛds of the Statute of 25 Ed. 3. And he coming into England 
tn Auguſt la, and being arreſted by a CTlarrant foz this — 
EE 8 mo 
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Þ mo ſt inſolently put his finger into his mouth, and ſcoznfully pul- 
vp ling it out, (aid, I care not this for your King, &c. all which ſpee⸗ 
0 ches and actions, though he now denyed them, yet the Jury found 
him Guilty ; whereupon he bad Judgment accozdingly. He con- 
" | felled, that he was a Dominican Frier, and made Pꝛieſk in Spain, 
, And althougb this, and his returning into England to ſeduce the 
1 liege people, were Treaſon by the Statute of 23 Elizab. vet the 
4 Kings Attozney laid, he would not pꝛoceed againſt him fo2 that 
| cauſe,bur upon the Dtatute 25 Ed. 3, of Treaſon, 


Thomas Adams verſus Lord Warden of the Stanneries, 


Homas Adams, by Noy the Kings Attozney, pzayed a Prohi- 19. 

bition, agatnſt the Lord Warden of the Stanneries in Corn- WIS 
wall, and his Deputy there, and againſt Richard Adams and os 
thers; Foz that they pzocureo an Oꝛder and Decree fo2 the pay- 
ment of a ſumme of money unto them, without any Bill and ſum- 
moning the Defendant to appear, and without any anſwer oz ſen⸗ 
tehce of Court; (o the pꝛoceedings were coram non Judice : And 
Noy ſaid, all their pꝛoceedings there ſummarily, et de plano, with- 
in any fozmall courſe , were illegal, and the Kings Courts ſhall 
take notice where they pꝛoceeded irregularly, and ſhall controll 
them, and pzeſerve the Juriſdiction of the Court: And he further 
ſud that the Juriſdiction of the Stannerics is only for tinne mat- 
ten, and where the perſons which ſue, or the one of them be a Tin- 
ger; CUhereupon a Prohibition compꝛiſing all this matter was 

daun and granted accozdingly. | 


Swayn verſus Stephens, ante pag,245. 
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{© was now moved again by Calthorp foz the Plaintiff (none 20. 
being there fo2 the Defendant;) Firſt, that an Action of Tyover lte 246. 
is not within the Statute of Limitations of 21 Jac, But all the 

Court una voce over-ruled it; Foꝛ although it be not particularly 
mentioned in the clauſe of Limitations, yet it is under the ge⸗ 

neral woꝛds of Actions upon the Caſe, and it appears expꝛefly, 

That it is ſo intended by the laſt Pꝛoviſo in the Statute, wherein 

Alion of Trover is tſpecially mentioned, A ſecond queſtion was, 

The Defendant being beyond Deas at the time when the Statute 

nos made, and untill primo Caroli, whether the Plaintiff 1s to be 

relieved by the equity of the Statute. although he be not within the 

exp2z\s wozdsof the laſt Pꝛoviſo? Foz that pzovides only where 

the Plaintiff is over the Dea, to have his Action when he returns, 

if he bzings his Action within the year after his return; but there 

is no mention, when the Oefendant is over the Seas of enlarging 

the time. And it was ftrongly urged by Grimſton fo2 the Plains 

tif, that he is within the Equity of the (aid Pꝛoviſo; fo2 it would 

le mutilis & ſtultus labor, ta fue one to Outlawzy being 1 
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Seas, when it is erronious and reverſable at his return. And gf 
that opinion wers Jones and Berkeley, that the Oefenvant being 
beyond Sea, is within the equity and intention of the Statute, a; 
well, as where the Plaintiff is beyond Seas: But Richardſon 
chief Juſtice doubted thereof, and ſaid, that he would not deliver 
any opinion; But J conceived, that the Defendant being beyond 
Seas, is not within the equity of the Statute ; Foz the Statute 
pꝛovided remedy where the Plaintiff is over Seas, and omitting 
where the Defendant, c. did it purpoſely, and never intended tg 
pꝛobide any remedy foꝛ him, becauſe the Plaintiff may pzoſecure 
his Suit by ortginall, although the Defendant be beyond Seas, 
unto an outlawzy, which will ſhew, there was not any remiſſneſs in 
him, which is the matter which the Law intends', and that there 
ſhould be a freſh pꝛolecution: And when the Defendant reverſeth 
the Outlawyy,the Plaintiff ſhall. then know where he is, to pzofe; 
cute the Suit againſt him; ſo the firft Oziginall is not meerlyq 
fruitleſs and idle labour, but thereby pzeſerves his Action. Thitd⸗ 
ly, Foꝛ the departure from the Declaration, Sc. Richardſon, Jones, 
and Berkeley held, that the replication is no departure, but's 
purſuant to the Count, and foztifies it: But J conceived it was 
a departure, becauſe it vaties in the matter and in the time; Fg 
the Declaration ſuppoſeth a poſſeffion-ofthe goods, and that, pe- 
mo Marti viceſimo primo Jacobi, he loſt them, and the ſame day 
the Defendant found them, and the firſt of October , tertio Car, 
converted then, and the Plaintiff in his replication chens, 
that he the ſaid prime Marti, 19 Jacobi, delivered them to the 
Defendant to tranſpozt unto T. in Spain, and to redeliver then 
upon requeſt ; and after ſhews , that the Defendant 21 Marti, 
19 Jac. at St. T. (old andconverted them to his own uſe : So it 
varycs in the point how the goods came to the Defendants hands, 
both fo2 the matter and time. Fourthly , they held, when it i 
alledged, that the Defendant returned from beyond Seas primo 
Caroli, and that the Plaintiff tertio Caroli required the redelivery 
and he refuſed; And afterward , the ſame firſt of October tertis 


Car. converted them to his pꝛoper uſe , it ſhall be intended, that 


the ſaid goods came a ſecond time to the Defendants hands, am 
that they being in his hands, the Plaintiffrequired the deliveryof 
them, and that afterwards the fame day, he converted them , aud 
that upon this converſton the Platntiff had grounded his Action, 
and the Plaintiff had election upon which converſion. he would 
bꝛing his Action and then he is cleerly out of the ſaid Statute of 
21 Jecobi, the Action being bzought within two years after the 
laſt converſion, and ſo well bꝛought. But J doubted how this 
Action ſhould be maintained, without ſhewing how they came to 
the Defendants hands, where it is allowed, that once he ſold 
them in 19 Jacobi, and converted the money to his pꝛoper uſe; and 
the allegation, that he after refuſed to deliver, and converted them 
to his pꝛoper uſe, without ſhewing how he came to them, _— 
i ; 
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be good. But the other three Juſtices being againft me , they 


gave rule, -that Judgment ſhould be entred fo2 the Plaintiff, un- 
leſs, &c. | . 
| Dike verſus Ricks, Kill. 8-Car, rot. 704, 


Eplevin. The Defendant avows , fo2 that the place where, &e, 21. 
R is fourteen acres of Land in Edmunton, whereof diu ante, — 
Nc. one Jerome Sugar was ſeiſed in fi, a held them in Socage, and 
debiled them to Elizabeth his TUite fo2 her lefe, and died, & that the 
reverſion deſcend ed to Jerome Sugar his Son and Heit, and he died 


' cifedof the reverſion, which deſcended to Anne his Siſter, Ulife of 


the laid Ricks; and that the laid Elizabeth died, and the ſaid Wil- 
liam Ricks, and Anne entced, and by theJndenture let thoſeLands to 
john Fenn, fo2 one and twenty years , rendzing 10 l. yearly rent, 
ind he entred, And foꝛ the rent ol halk a year, due at the Annunttas 
tio; laſt paſt he avows. The Plaintiff in barze to this avowzp, 
confefſeth the ſeiſin of Jerome Sugar the Father, and the tenure and 
deviſe to Elizabeth fo2 her life, prout, &c. But he further ſaith , 
Chat he by the ſaid. CUiU appointed to the ſaid Elizabeth his Evecus 
trix;and further deviſed,@ appointed, that if in caſe it ſhould fully 
and ſufficiently appear, that the ſaid Elizabeth ſhould not find 
ſufficient of the Goods, Chattels, and O:bts,due to the ſaid Jerome 
the Teſtatoꝛ, to ſatisſie his Debts. and to maintain the ſaid Eliza- 
beth and her Childzen, that then ſh? ſhould fel} all the ſatd Tene⸗ 
ment, 02 ſo much, as with his Goods and D-bts owing him 
would ſatisfie his Debts, and maintain her and her Childꝛen: And 
he alledgeth, that in 43 Eliz. it ſufficiently appeared to the ſuid Eli- 
ubeth, that the ſaid Jerome had not at the time ok his death, 


Goods, Chattels, and Debts owing him ſufficient ta fatisfie his, the 


ſaid JeromesDebts d to maintain the ſaid Elizabeth &herChildzen; 
bherefo2e, ſhe by Indenture inrolled in Chancerp within ſix mo⸗ 
neths fo2 160 l. bargained and ſold the laid Tenementsto William 
Sugar and his Heirs; by virtue of which Bargain and Sale, and 
by the Statute 27 Hen, 8 of Uſes, the ſaid William Sugar was 
ſziſed in fee ; and afterward Jerome the Son releaſed unto him and 
his Peirs, who by Fine conveyed it to the Plaintiff,and traverſeth , 
that the ſaid Jerome the Son, died ſeiſed of the Reverſion; And 
thercupon the Avowant demurred. And now being argued at 
the Barre by Grimſton, it was adjudged fo2 the Defendant, That 
thePlea to the Avowꝛy was not good; Firſt, Becauſe he doth not 
ſhew what was the value of the Goods and debts due unto the Te⸗ 
ſtatoz,and what was the ſumme of the Debts which he owed, and 
what was the value ofthe Lands ſold, ſo as it might appear to the 
Court, that ſhe had cauſe of ſale of the whole Land; fo2 ſhe had ; gol. 
authozity only to ſell as much as ſhould ſuffice, &c. Secondly, Foz 
that the TUill,giving the authoaity to ſell, and he pleading a Sale by 
Jndenture of Bargain and Sale inralled, and that by virtue _ 
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of, and of the Statute of 27 Hen. 8 of Uſes, he was ſetzed of: the 
Keverſion, Sc. tt ts not good; Foꝛ if the Sale be good by the ay; 
thozity of the TUiU, he ts not in, by the Statute, but by the De, 
vile; And where it was ſaid, that this Sale ſhall be, quoad the 
Eſtate fo life only which is transferred by the Statute, and the 
Reverſion was conveyed by the TUill, Jt was held, That when 
the took upon her to ſel], the ſold the entire Eſtate and Jnheritaace 
of the Land, wherein the'Eſtate fo2 life is contained, and ſhe did not 
by authozity.of the CUtill convey the Never ſion only,erpectant upon 
th: Eſtate fo2 life. And Jones ſaid, that in 22 Jac. betwirt 


Davie and Uiber, both theſe points were adjudged accopdingh, - 


' Thirdly, It was held, That the pleading of the Keleaſe is to 
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purpoſe, Becauſe although the Releaſe be by him and his Hes, 


pet it is not a Releale to him and his Heirs; And when by the 
Bargain and Sale, the Eſtate fo2 life of the Leffee only paſſed, 
this Releaſe doth not enlarge it, to increaſe the Eftate. Fourthh, 
There it was alledged, that this Piea is an inducement to the 
Travers, and theretoze not ifſuable ; and then there needs not < 
much certainty as where the matter is ifſuable : Pet the Com 
held, That the Plea is not good; For an enducement to a Traven 
ought alwayes to be ſufficient in matter, which is not here; whew 
foe it was adjudged foz the Avowant. | | 


vue againſt the Inhabitants of the Hundred. . 


E of a Judgment in the Common Bench, in an Adin 
upon the Statute of Winton, of Hue and Cry, The erm 
aſſigned was;Becauſe the Maſter bzought the Action fo2 a Robbe 
ry committed upon his Servant, and the Servant was ſion, 
where it was objected by Calthorp , that the Maſter who had th 
lolle ought to be ſwoꝛn; But it was anſwered by Grimſton , that 
the Servant ought to be ſwozn and not the Waſter; Foz although 
the loſſe is to the Maſter, when his Servant is robbed of his m 
ney, yet the Servant, upon whom the Robbery was committed, is 
the pꝛoper perſon to be won, that he was robbed, and that he 
knew not any of the Robbers. The ſecond Ertoz inſiſted upon, 
was, Becauſe the Action is bzought by the party and the Ring, 
pet neither upon the joyntiug of Jfſue , noꝛ in the Venire facias, i 
there any mention of qui tam pro Domino Rege, c. but of the pt 


ty himſelk only. Sed non allocacur: Fo2 it was ſatd , that true it 


is, when the Action is bꝛought upon a penal Statute , where part 
is given to theKing,and part to the party pꝛoſecuting, there it ought 
to be ſo, and it is the common courſe to enter the party qui tam pro, 
Sc. But when the King is only named, as an offence againit the 
Bing and the party,and the King is not to have any part of the 
ſumme recovered , but oniy to have a Fine; there — — 
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qffue noꝛ inthe Venire facias is any mention of Qui tam &c. und ſo 
are all the Pꝛeſidents, as Keeling. affirmed, And of that opinion was 
all the Court; whereupon Rule was given, that Judgment ſhould 
be afficmed, : -. .. | %% 54 eV IIB ol SE... 1; 


Anonymus. 


Auen upon the. Caſe, fo; theſe wozdg. Thou haſt given F. C.. _ 
®-nine pounds jor forſwearing himſelf in Chancery, and haſt A 


* * 


- 
FE” 


"2 
* 


ind him to forge a Bond. After Uerdict upon Not guilty nleaded, 
found fo2 the Plaintiff, Mallet the QAutens Sollicito2 and Hol- 
zurn moved in arreſt of Judgment. That theſe woꝛd be not acti⸗ 
onable z fo2 it is ot allenged ( as to the firſt woꝛds) that any ſit 
was in the Chancery, oꝛ that he fozfwoze himſelf in his anſwer, oz Ante 322: 


u witneſg. Noz noth he ſay, That he ſuboꝛn'd him to fozlwear, 


Nox that he gave that unta him to foztwear himſelk, Noz that 
e knew that he fozſwoze. himſelf, Noz doth ſhem any particular 
wherein he fozſwoze himſelf. And to lan that he gave unto him 
e pounds foꝛ foxſwearing: Himſelf, map be inrended, Chat he 
i infoꝛced to pay it by reaſonof his falſenath. Sed non allocan- 
r Fo the wo2ds are to be intended accaming to the uſual man: 
meat ſpcaking, That he hire him to: fozfivear. himſelf;- And als. 2 cr. 158. 


thumb he doth not ſhew that he was lwoꝛn in Chancery, noz what 


Aiuoꝛe, it is not material: fo2 it he never was ſwozn, it is icanda 


iz unto him ta ſay, That he pꝛocured ane to foꝛſwear himlelt in a dite 10. 
i — Second although it ig meeriy: falſe, becauſe he never was 


Moor 186, 


u. Secondly, tothe wozds, That he ban hired him to; fozgea -_- © 
; although it is not ſaid; That he hath ſoꝛged a Bond, oꝛ chat 2 cr. 158. 
it appears he hath done the Act, it is fcandalous; :. And fo-bety all 

the Court; wherefoze it was adjudged fo2 the Plaintiff. : 


Mackaller verſus Todderick. 


Rror of a Judgment in the Court of the Tower of London 
in Aſſumpſit, where the Plaintiff declared, That the Defen- wa 24. 
dant pꝛomiſed him, in conſideration that he would pꝛocure the ſalaͤd 
Mackaller to be pꝛeſented and inſtituted to the Chappel ofthe Tow⸗ 
u, being a donative in the Kings gift, ac. to pay unto him twen- 
a upon requeſt. The Plaintiff alledgeth in facto, that 
his labour and means the King pzeſented the ſaid Mackal- 


kr to the ſaid Chappel, and he was admitted, inſtituted, and in⸗ 


ducted unto it; and that he required the payment of the ſaid twenty 
Jounds at ſuch a day, qc. aid the Defendant had not paid it. The 
Defendant pleaded Non aſſumpſit; and Uerdict and Judgment 
fo; the Plaintiff. And now Erroz bzought, The Erroꝛ aſſigned, - 
That Judgment was given fo2 the Plaintiff, where it ought to be 
{the Defenvant. And now Fletcher fo2 the Plaintiff in the TUrit 
of Erro2 moved, That this — was erroneous , — 
- u e 


* 
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25. | 
- and thirty pounds per annum at elmas and the | 


. which 
was tried befoze Juſtice Berkeley, and he well remembyzev,Thatthe 


2 Cr. 183. 
Telv. 286. 


338 


declares upon a pꝛomiſe grounded on a confideration again 
aw ; and that being the only confiveration, the Afſumplit is vaiy, 
and fo? that relyed upon the Caſe of Onely, 19 Eliz. Dyer & Coke 
lib. z. fol. 8 2. Et adjournatur. Reſiduum poſtea pag. 35 3-& 361. 


Eliot verſus Sky pp. 


Ebe, foz nineteen pounds, ten ſhillings, and Counts upon z 
Leaſe fo years of certain — — lands, | 


tion, by equal poztions ; and upon a Leaſe of certain 
lands in the ſald Mill, rendzing twenty ſhillings per annum at 
ſaid Feaſts 2 And fo2 nineteen pounds fox half a year of the (a 
Copy, our the fame Feat. the Action was Meng. Chet 

a , o | 

fendant pleaded Non debet, and found ſo the Plat 2d 
ten ſhillings fo2 the Freehold: And foz the nineteen 
the Copyhold rent, it was found foz the Defendant. 
of the Aalſe returned the Poſtea, That it was found fo2 the 
— ten ſhillings parcel of the laid nineteen pounds ten 
t quoad the nineteen pounds refidue of the ſaid nineteen 
ten ſhſllings, That the Defendant Non deber. Aud fo2 this c 

it was mover in arreſt of Judgment, Chat the Uerdig ts 
ich of theſe rents was not paid. But becauſe that this UM 


Jury found foꝛ the Copphold rent foz the Defenvant, and 
; it was oꝛdered 


rechold rent fo2 the Plaintiff; therefoze 0 
| —— the Pollen ſhould be amended atcozdingly: And that 
the Plaintiff ould have dis Judgment. Ez * 
T.ermino 
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I n. in Banco Regis. 


Emorandum, That in the Vacation, betwixt eMichaelmas 1 
and Hillary Term; Sir James Weſton, one of the Barons of ; 
the Exchequer (who was a wiſe and learned man, and of courage) Jones 34r. 
died:at his Chamber in the Inner Temple. And afterwards Paſch. 

0 ul. Richard Weſton of the ſame Temple was made Serjeant ; 

ind within four days ſworn Baron of the Exchequer, 

Prohibition was pꝛayed by Calthorp for againſt 
A »  Parfonof Wan the County of Weſtmorland, fo? f 5.5 
lung fo2 tythe of Trowts taken in a River, becauſe they be terz : 

Naturæ, and ſhewed a Pꝛeſident in 5 Car. where a Pzohibition was 
gonted againſt the ſame Parſon, foz ſuing foꝛ tythes of Eeles ta- 
in in the River, becauſe they be ſeræ Nature ; and day was given 


i ew caule why it ſhould not be granted. And Richardſon ſaid, 


Mat he knew where one ſuing foz Conies taken in Methold war- 

a Pꝛobibition was granted upon debate: And that in Yar- 
mouth · us a ſuit foꝛ tythes of Perrings taken in the Sea, but 
could not pꝛevail. Jones (aid, That in his Country of Wales 
Muſe ta pay tythes fo2 Herrings: And in Ireland it is a com? Ante 264. 
nuncourſe ta pay tythe ot Salmons taken in Rivers. Richardſon 

ſaid, That, peradventure, map be by cuſtome; otherwiſe tythes 1 Rol. 635. 
t not payable fo2 Fiſhes taken in Rivers. 4 


0 Gobbets Caſe. | 


—_— was pꝛayed by Bulſtrod fo Gobbet, to ſtay a ſuit 

uin the Spiritual Court, foz defamation, in ſpeaking theſe 2 Ro. 206. 
20s, He is a Cuckoldly Knave, and cited Pzeſivents, that fo2 ſap- Ante 111. 
ng; He is a Koave and a cheating Knave, ſuit being in the Spiritual 

Court, a Pꝛohibition was granted upon good adviſement, And the 

Court ſatv,: That Pꝛeſident is not like to this Caſe; fo2 there was 

dot any-offence wherewith the Spiritual Court ought to meddle ; 

hut in this caſe fo2 theſe wozds, it is pꝛoper lh to be examined and 8.348. 
guniſht there pro re forma tione morum; fo it is a diſgrate to the 


4usband as well as to the wife, becauſe he ſuffers and connives at 


lt; Whereupon (abſente Richardſon)it was denied to grant a P28: Ante 1:7. 

hibition. Secondly, Jt was moved, That this ſhould be granted 

won the Statute of 23 H. 8. becauſe he was ſued in the Court of 

te Arches, which is in the Archbiſhops Juriſdiction, and the wows e , 62. 

vere ſpoken at Thiſtleworth in London Dioceſſe, as appeared 8 2 Cr. 321. 
Gu: the 


a 
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2 RO. 82.96. 


3 Ct. 148. 


Ante 315. 


1 Rol. 225. 


- traverſed it inthe County of Devon beſoze the Juſtices of 900 


common tourſeoł Endicments. Ans counnan- Barretry in 


ed by Beare, That the Recom is Idea committitur Gaolz sb 


the Libel. But Jones laid, Chat he was infozmed by Doctoz Duck 


Chancelloꝛ of London, That there hath been fo2 long time a con 
poſition betwixt the Biſhop ol London and the Archbiſhop of Cas. 
terbury, That if any ſuit be begun befoze the Archbiſhop, it all be 
always permitted by the Biſhop of London. So as it is quaſi 
general Licence, and fo not ſued there, but with the Biſhops allen 
and foz that reaſon the Archbiſhop never makes any viſitation i 
London Dioceſſe; And hereupon the Pꝛohibition was dented. 


Chapmans Caſe. 


Rror by Chapman, to reverſe a Judgment againſ him upon 
2 an Endiament of being a common Barretoz, where hay 


there, and the Envdictiment found c Uerdict againſt him, and Juy; 
ment being given, that he ſhould pay one hunvzed Barks fo! a fim, 
and be impꝛiſoned fo tuo mouths, and Ideo in miſericordia, Ch; 
firſt Erroz afſigened was, Becauſe the Envictment is, That he ua 
a common Barretoz contra formam diverſorum Statutorum, whit 
is not good; for it is an offence at the Common Law, and theretz 
not any Statute to punith it. Sed non allocatur ; Foz @ is th 


offence againſt divers Dtatutes, viz. Maintenance, and the li, 
The ſecond Erroꝛ, Becanſeupon the Endiament, p being 
awarded, he appeared gratis at the following Ifſiſes , and plea 
Not guilty : And then a Venire Facias was awarded tetoutum 
the ſame Aſſiſes, and was thereupon then tried and found guilty 
That this Venire Faeias was miſawarayed ta make it returnaifec 
the ſame Aﬀfiſes, : where it ought'to have bien returnable at the ant 
Aſſiſes; ſo as there ought to hade been fiften days betwirt the Ten 
of the Mrit and the day ol the retourn, and not to hade bien mate 
returnable the ſame day, Sed non allocatur; Foꝛ it is the conmat 


- courſe thꝛoughout all England : And as Rolls who moved it ſaid, 


"That true it is when he is in the Gaol,ſuch a Trial may be the fant 
Alliſes, But not ſo whentheparty is at large and. comes in grats. 
But the Court ſald, It is all one, and the Trial good as well inthe 
one caſe as in the other. And ſo it is here a good Trial: Men 


koze, #c. Chiedly, It was alledged fox Erroz, becauſe it is lde 


in miſericordia , where it.ought to have bin Ideo capiatur, bel 
upon Endictment fo2 anioffence finable. But it was thereto anſwer 


there preſent) to remain toꝛ two months. So there needs not m 
Ideo capiatur, but wherehe is ablent; fo2 the ide o in miſericordi 
is but ſurpluſage: TUherefoze to? this cauſe Curia adviſare vult. 


att 


Pridgeot 
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Pridgeons Caſe; Poſtea pag. 350. 


Ridgeon way brought to the Bar upon an Habeas Corpus, and N 
it appeared upon the return thereof, That he at Lincoln, up- 2 Bl 333. 
on complaint to two Juſtices of the Peace next adjoyning, was Jenes 330. 
ozdered to klep a Baſtard Child, he being accozding to the ſaid Oz- 
ver the reputed Father. From this Oꝛder he appealed to the next 
Quarter Sefſions ok the Peace; at which Seſſions the matter 
ng examined, he was diſcharged, and the fozmer Oꝛder repealed. 
fterwards at another Quarter Seſſions of the Peace, the matter 
being re-oramined, it was oꝛdered accozding to the firſt Ozder, 
Chat he ould be accounted the.reputed Father of the Baſtard, and 
would kixp it; And that if he did not perfozm it, be ſhould be ap- 
pehonded and committed; and thereupon being appꝛehended and 
committed, and all this matter retourned, the Court held, That x. 3.616. 
be being — at the next Seſſions, to whtch he appealed ac- 
ning to the Statute of 18 Eliz, the ſecond Seſſions bath no rot. 47. 
nower to alter it: Ind becauſe none were there to maintain this re⸗ 
ihe was bailed, and day given, That it other matter were not 


„ CS 60 


lay Cort verſus Epiſcopum Sancti Davidis, Dorothy Owen and 
inn Thomas Pritchard. Hul. 8 Car, ror. 454. 1 


"Reor pf a Judgment at the grand Seſſions in the County of 6. 
 Pembrook, in an Afſiſe of Darraign preſentment by Henry Jones 330. 
, ag ainſt the Biſhop of St, Davids, Dorothy Owen, and Tho- | 
maPritciard, fog the Church ol Stackpoole , 
be hrſt Erroz aſfigned was, Becauſe upon the firſt day, Thomas 
mchard appeared, and caſt an Eſſoyne, but the other two made 
, whereupon Beſummans iſſued. againff them, returnable 
le Martis next following ; and at the nert day they caff an Eſſoin, 
which was challenged and denied. And now moved to be an Erroz, 
wthat chere was not idem dies given them as there was ta the irt 
en he appeared ann mas Efſoyned , and that there ought to have 
none Efoyn allowed unts them. Sed non allocatur; Foz idem 
vs wall not be ginen when they make: default; and after once de- , cr. 337. 
t and reſummons, an EfW@yn is not allowable by the expꝛeſs 
of the Statute of 12 Ed. 2. Theſeconv Erro aſſignen was, 
ethe Counts, That he peſented ad eandem, and doth not 
me the Chureh ; fo it is uncertain. Sed non allocatur; Foz the 
muy is firſt namen tu the Plaitit , and needs not to be named 
igaln. The third Erroꝛ aſſigned was, That Tales de circumſtan- 
bus was awarded, which ought not to be in an Aſſiſe,but upon Niſi 1 1 
prius, which was held a manikeſt Erro, if it had been ſo; But upd:⸗ 
antew of the Reco2d , there were not Tales de circumſtantibus. Sed 
quod habet decem Tales ſecundum formam Statuti; Foz it is in⸗ 
tenden 
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Bob. 15. 


fenacd by their petition, that they took their Aſſiſe in the grand Sec, 
6335, Mich is appointed by the Statute of 34 Hen. 8. cap, 26, 
Th fort) Ertoz alligned was, becauſe the Jflue being, whether 
Henry Cort bid laſt pꝛeſent one Richard Dolber th? [aft incumbgit, 
ruh was inſtituted and inducted upon his preſentation-:-The Plain 
Lf offered ein cvidence Letters of Inſtitution, which appeared tg 
be, and lu mentions that they were ſealed with the Seal of the 


Biſhaop ut London, becauſe the Biſhop of St. Da vids had not is 


Seal of Office there: And thole Letters were made out of th 
Diocels : And the Defendant had demurred thereupon , Chat 


thoſe Letters were ſufficient, and the Demurrer was denied, 
which Jones ſata was an Erroꝛz, becauſe they ought to have pe? 


mitten the Oemurrer, and ſhould babe adjudged upon it. Bert 
was held, that the not admitting of the Demurrer ought not tobe 
aſſigucd foꝛ Erro2 © Fo2 when upon the Evidence, the matter un 


ober- ruled by the Juſtices of Alliſe, That was a pꝛoper cauſe oft 


Bili of Exceptions, and the remedy which the Statute appointsin 
lach caſs; and fo2 the matter of the Letters of Inſtitution fealth 
with another Seal, and made out of the Diocels, it was helv, the 
were good engugh; foz the Seal is not material, it being an 
nabe of the Jnſtitution: And the wziting and ſealing is but a Ct, 
ſtimonial thereof, which map be under any Seal . 02 in any place; 
But of that point they would avviſe. The fifth Erroz f 
was, Becauſe: the Mer dict finds the Jſſue- koz the Plaintiff; am 
that the Church was full of the Defendant, of the pzeſentation 


* 


of the other Defenvant; per tempus ſemeſtre modo preteritum; in 


both not cw when, and how long time it was vold, ſo as it might 


appear to the Court. But White anfwered, It is good 1 
loꝛ it being found by the Jury, chat the value or the Church y 
the year was 80 l. and that it was void per tempus ſemeſt ro: ht 
Court ſhall intend it to be the full time of half a year, and the Judg⸗ 
ment being only fo2 the 40 l. is well enough. And ſa the Count 
agreed. The ſirth Erroꝛ aſſigned was, Becauſe the Urit of ads 
mitting the Plaintiffs Clerk, is awarded to the Archbiſhop'df 
Canterbury, fo2 that the Biſhop of St. Davids was a party, where 
as the Juſtices of thegrand Selltons! have no power to walte'to 
the Archbiſhop ; foz they habe no power to puniſh him it he doth 


not obey. And of that point the Court doubted ; but it ſimeth 
prima facie, that they may well wzite unto him; foꝛ it is now's 


Court of the Rings. and a Quare non admiſit lies, if he doth not 
mit. But when they were the arches in Wales, then they had no 
ſuch power; and fo2that cauſe a Qvare impedit did lie in th: id. 
joyning Counties, but not ſo at this day: But they would advile. 
Poſtea pag. 348. 6 50; 55 3D MY 
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0 | Brett verſus Read. 


Sſumpſit. TUhereas he was ind:bted to the Plaintiff in 201, 7. 


dam, which is moze ſtrong againlt the P 
yedfo2 


alledged, That in canũderation he ſhould fozbear the pays: 
ment until ſuch a day, oz upon ſuch a ſpecial conſideration , then 
the Action would tie; but not upon a general Aﬀſumplit, fo? the 


| reaſons befoze alleged; and the Caſe cited may be good Law ; Foz 


iis a ſpeciai pꝛomile to permit him to enzoy- And it was not a 
Leaſe, no2 ſoz Rent upon a Leaſe; (WW e it was here adjubg- 
alu the Defendant, | 


ud Haſtings verſa Sir Archibald Douglaſs. 


rio, $ Car. rot, 1331. 


* 


A Ction ſur Trower dy Conver /ion, 38 Adminiftratoz of Serjeant - 8. 
1 Davies, foz divers Jewels. Upon Not guilty pleaded the: Rol-91 19h" 


Ju found fo? part Not guilry : Foz other Jewels, That he is 


gulty ; And fo? ſixty five great Pearls, ann ſlrty Give ſmall Pearls 
ud a Diamond Thain, theyfound a ſpecial Uervict , That Der 
ant. Davies was poſſeſſed of them, and being (o poſſeſt, made his 
Will, and thereby deviſed the uſe and occupation of all his Plate, 


good Security to my Dey 


bſooihood, Sbe giving 


VWs tomnutted to the Pial 
"Sit John Davies, was 
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of Caſtlehaven, and that ſhe in the life of Sir John Davies uſed 
the ſaid Jewels, Et ut ornamenta corporis ſui uſually Woze them, 
That afterwards the laid Elionor married with the Detendant, 
and that he converted thoſe Jewels, &c, And ik the Court that 
adjudge fo2 the Plaintiff, they find-fo2 the Plainttff,and vamages 
370 l. andif not, fo2 the Defendant, Upon this ſpectal Uernig, 
it was argued at the Bar by Germin fo; the Plaintiff, and by 
Calthorp fo2 the Deſendant; And now this Term, it was open. 
ly argued at the Bench; and Berkeley and Jones argued fay' the 
*Moor216, © Defendant , That ſhe being the Daughter of a, Noble-man; and 
permitted to uſe them frequently, ut ornamenta corporis ſui, and 

they being convenient fo2 her degree, the - ſhould have them ag hit 
Paraphernalia; and when there be not debts to be paid (as it py 

not appear there were any ) the ſhall have them attain: the Ett 

r02s 02' Adminiſtratozs ok her husband, and chat the hug 

- cannot diſpoſe of them from his wile, by his Mill, but intent 

bp his death, the poſſeſſion of them being in the wifes cuſtody, . 
ꝑpopertꝶ is veſted in her, and the husband cannot gwe them aun 

* And that is ok neceſſity- and koꝛ conventency in the Law; Foziti 

not reaſonable the hus band ſhould leave her naked of thoſe Jeu 
which ſhe alually did wear, and are fit (according to her calllig 

to wear: And it appears by Lynwood, that the wife agatnithe 
husbands will, hath ſuch-an inteteſt-in* Goods which ate z 
Paraphernalia, that her husband hath nothing to do wich thin; 

but ſhe may make a Mill ok them in her husbunds life time n 

may diſpoſe of them in vita Martiti invito Marito: But thepli | 

this is not allowable in our Law, that ſhe ſhould-difpole ok in 

in her husband life time, but when the husband doth not e 

of them, they are inſtantly veſted in the wife: And althoind i 

husband may make a gift of them in his life time, pet he cam 

make a Mill ok them, to diſpoſe, at. And compared it to the Catz 
bbhere a Feme hath a terme, and takes Baron, he may give m 

co. Litt. 300. Diſpoſe thereof in his life time, but he cannot diſpoſe of it þy ji 
3514 *  *CUtU; as in the Caſe ot Bransby and Grantham; and the Caſes 
F Com 5% Blacebridg, Plowd. 4x6. and in the Caſe primo Henrici quinti, In. 


zeutor 108. The Ring may give the Jewels of hes Crown by 1 
ters Patents, but he cannot by his Feſtament diſpoſe of them. 
Berkeley ſaid, Chat this permiſſon'of'the wike to wear then 
| -ally, is ag gift of them unto her by her husband, and conſt 
Moor 214. it unta the Cale of 11 Hen. 4.83. There one takes'my Sona 
*cloaths-him;-02 my lite and cloaths her, it is as it were agtft! 
the fato Apparel unto them: And ag by the Cuſtome of 1.6000 
+and- in lome places in Wales (as Jones laid) the wife ſhall Jad 
the moitp-of the Goovs, whereof her husband' dies pottet?t, 
<er-hisband im bis lle time may Five all the goods, dut ba 
Will he cannot pꝛejudite her, concerning her part; wherefoze hel 
"Tiuded, that ſhe ſhould have them notunthttanding the EN | 

Jones ſatd, that by the CivitLaw,” as the condition to tie het 


1 Rol. 911. 
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gods which are termed Paraphernalia, the abſolute pꝛoperty is in 
the husband; and therefoze he may well deviſe them. And to 
the Caſes, that the husband may by gift of all his Goods, bona 
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marriage, ſo the limitation to have theſe Jewels during her Tli⸗ 
powhood , is void, becauſz che is abſolutely poſſeſſed of them; 
whereupon they concluded, that Judgment ought. to be given 
fo: the Defendants. But Richardſon chief Juftice and my ſelf ar- 


gue to the contrary, and that this is a good Wilt, and that ſhe may 
hot take them, but acco2ding to the Till: But if the Busband had 
got made a CAIill, but had left them to the diſpoſition of the Law, & 
thequeſtion had ben betwirt the Erecutoz o2 Adminiſtratoꝛ and 
the wife, where there be not any Debts oz Legacies to be paid, 


02 where there be ſecs to pay all Debts and Legacies befides thole or 216: 


Jewels; there peradventure , the Law will allow her to take and 
'xnjoy them as her Paraphernalia: But where the Pusband hath 
made a will and limited. how ſhe ſhatl have them ,ſhe ought to take 
them as the Pusband appointed and his will is as good, and as 


bell to be perfo2med as his gift in his life time; and that it is not 


like unto the Caſe of « i Hen. 4. 83. fo2 there it is a good gift to the 


Son and to the Fene, by the Bavither, and the husband may well 


afſent unto them. So are the Caſes x1 H. 4. 12, & 34 Hen, 6. 10. 


That goods dedicated to the ſer vice of a Chappell oꝛ Church are a 
good gift to the Mardens ofthem in Law; but this permiſſion by 


dhe husband fo2 the wife to weare them, cannot be a gift of them 


in Deed no2 in Law; Foz the husband cannot give ought to the 
wife,thep being both but one perſon in Law. And as to the objection, 
That although an husband may diſpoſe of them by Act in his life, 

get he cannot by his will. Jt was anſwered , True it is, that a 


hemay give, yet he cannot deviſe-it,as Plow. 192. in Bracebridges 
Caſe. So where an Erecuto2 makes a gift of goods, which he 


hath as Executoz, it is a good gift; but a deviſe of them is not 


good, becauſe he hath them en auter droit: But of all Chattells 
perſonal, although the wife had them befoze marriage, the abſo- 
Inte pꝛoperty by the marriage is veſted in the husband, and he may 


man who hath a thing real in anothers right as a terme; although Co.Lie:!.35r. 


nie them in his life, o2 diſpoſe of them by his will: Do of thoſe ol 399 


fide, pzevent his wife , that ſhe ſhall not have any part of them, 
liotwithſtanding the cuſtome in London, Wales, and elſewhere, pet 
byhis will, if he deviſeth them, it ſhall not fruſtrate what ſhe 
dught to have by the Cuſtome , they agreed to be good Law; fo? 
Cuſtome is another Law, and inſtantly by the death of the hul⸗ 
band, fireth the intereſt in the wife : But the goods which the 


Claims as Paraphernalia be not given tothe wife , but thoſe which 


are of neceſſity and conveniency fo2 her; And when the hus band 
leaves her what is fo2 her neceſſiip ( viz. ) neceſſaty Apparell , 
he may well make a diſpoſition of the reſidue, by his Will. 


, Andfo2 that purpoſe was cited 19 Hen. 6. 14. A Feme fo2 her Qua- 


rentine may have her living de communi, but ſhe may not take any 
E r thing, 
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thing, unleſs fo2 neceſſity. And where the Civil Law ſaith, That 
ſhe may make a All in the life ol her Husband ok her Paraphetm. 


lia, pet the Common Lam (whereby we are to be guided ) ig g. 


pꝛeſiy contrary to it; that ſhe may not make a Mill of any gooyg 
but with her Hus bands Aſſent , and then it is as his own gu: 
But of an obligation oz things in action, a CUife may make fn, 
cutoꝛs by a ſſent of her Yusband, and may make her Yusband her 


Executo2s, as appears by the Books 4 Hen, 6. 31. 39 Hen. 6 5j 


3 Ed. 3. Deviſe 12. 26 Ed. 3,71. and the intereft , and poſſeſſing, 
and pꝛoperty of ſuch goods as are called Para phernalia, arg 1 
the Husband, and he map deviſe them to his wife ; And that he 
ſhall take them by the Deviſe , appears 33 Hen. 6. 3 1. where þ 
deviſed to his wife her Apparel, and the juftifies the taking of 


them by the deviſe and delivery of the Executoz, 37 Hen. 6, 23. 


make a will of them without her Pusbands aſſent. 


That ſhe ought to take only her neceſſary Apparell, 1 Eliz. Dyer 
x66. 18 Ed. 4. 11. 12 Hen. 7. 23, & 24, That the pꝛoperty in 
paſſeſſion of thoſe Goods be in the Yusband, and we op. 
nd ac 
was cited in the Exchequer, Trin. 28 Eliz. betwirt the Loy 


Treaſurer and others Executozs of Uicount Bindon , 


2 Leon. 166, - 


Mary Micaunteſs Bindon , in an Action of Trover & Converſn 
of Jewels. of the value of 1000 l. ſhe pleads to all, beſides ſag 
Jewels (which were a Chain and Bzacelets , not erceeding 
value of 160 J.) Not guilty :. And as to them, the pleavs , thi 
ſhe was the wife of Uiſcount Bindon at the time of bis deat, 
and the uſually woze thoſe Jewels as Oꝛnaments of her boy, 
and averrs » that the Etecutozs had 4ſers to ſatisfie hi 
neralls, and all his Debts and Legacies, beſides thoſe Jeinth; 
and Iſſue was taken, That they had not Aſets to ſatisfic all the 
Debts and Legacies , beftdcs thoſe Goods; ſo thereby it is to x 


oblerved, that Jewels of 160 l. fo: a Giſcounteſs were not 


lomable fo2 Paraphernalia: And it was anſwered , although ben 
in this caſe, the Defendant be the Daughter of an antient B+. 
roaotthis Realm, and of an Earl in Ireland, pet being mart 
ed to Serjeant Davies, ſhe, 8ught to have them as his wile: 
And there is not any neceſſity fhe ſhould have a Chain of Dis 
monds, and the (aid ſirty five great Pearls, and the flirty file 
ſmall Pearls, which are things hanging looſe, and are not in 
any Chain oꝛ Bzacelets; and they be not fo2 any neceſſity foꝛ 
nament oꝛ foꝛ covering. But quacunque via data, the Pugbati 
having exp2eſiy diſpoſed ol them by his will, ſhe may, not againſ his 
will take them without the aſſent ofthe Adminiftratoz , and with 
out delivery, and not of her own head detain them, without entring 
ſecurity : And where it is alledged, that in the Civil Law a cov 
dition ta reſtrain a ſecond marriage, is not allowed: This is no 
condition. but a limitation only, and it is reaſonable ſhe ſhould take 
accozdingly. Aud it was alledged, that this is not any deviſe of 
thoſe Jewels, but only the uſe and occupation cf the Plate, Pang- 
| | ings, 
8 
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ings, and Jewels, ouring her Tidowhood and no abſolute gift of 


it them, as Is, in 37 Hen. 6, 30. the Caſe of the Gzayle, and 
4 Plowd. in Weldens Caſe: And they concluded, Thar it is a 
9 good diſpoſition by the will, and a declaration of his intent, ano 
5 takes away that, which otherwiſe ſhe might claim by the Law; and 
: his erpꝛeſs declaration controlls any implied gift, as is pꝛetended. 
Au for as much as the hath not perfoꝛmed it, the limitation is 
n determined, and neither ſhe no2 her Yusband can have them; 
5 wherefoze they concluded fo2 the Plaintitf. 


The King verſus Bagſhaw, 


1 by Fletcher fo; the King and himſelf againſt Bag- 9. 
ſhaw , and demands 22 l. upon the Statute of 5 Eliz. fo; occu- pe 
pying the Trade of a Goldſmith not being an appzentice to that af 
ade. The Defendant pleaded the Cuſtom of London, That one be- 
ng an Apprentice fo2 ſeven years, and made Freeman of London, of 
any Crade, may uſe any other Traye in the ſame City; and ſhews , 
that de was bound an Appzentice in the Art of the Cozoweyners, 
and ſerved therein koꝛ ſeven years, and was made Frieman of Lon- 
dn, whereby he juſtifies , c. The Kings Attozney demurs there: 
won, and it was argued divers times at the Barr; Firſt, Excep⸗ 
tion to the manner of the Plea,becaule be pleads quod uti poſſit any 
gher Trade, and not quod uſus fuit; and fo2 that, was relyed upon 
22 Ed. 4. 8. Preſcription, quod poſſit Turner ſon Plough. And doth 
not ſay, that he hath uſed to turn, #c. is not good. But it was 
thereto anſwered by Grimſton, That this being alledged by way of 
Cuftome in the City, and not as a particular Pzeſcription, is well 
wugh ; fo2 peradventure it is a thing intended, and ſo not uſed 
in co: And in pꝛook thereof was cited 21 Ed.q. 28. old Book of 
Eatries 141, pleading, That every Citizen and Freeman map de- 
viſe in Moꝛtmain, allowed to be good: And to that opinion the 
Court inclined. Secondly, The matter of the Plea is not good, 
rauſe Cuſtome cannot be alledged againſt a Statute : But it 
was thereto anſwered, that being the Cuſtome of London (which — way 
Cuſtoms are confirmed by Parliament)it ſhall be gaod. But there- ***5'6 
ofthe Court doubted, and delivered not any opinion, becauſe the 
duns Attozney this Term waived the Demurrer, and took Jfſue . 
n the Cuſtome, and p2ayed that the Defendant might rejopn : 
bhereupon the Defendant moved now by Rolls, That he might | 
waive his Plea, and plead Not guilty. But the Court doubted . 251. 
whether he ſhould be received, without the affent of the Attozney 
General; wherefoze they would adviſe : And afterwards the At- voſt. 361. 
tomep being moved, would not aſſent ; whereupon he rejoyned , 
| » | 9 


, 
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Cort verſus the Biſhop of St. Davids, ante pag. 341 


As now moved again by Noy Atturney General, and he 
pꝛincipally inſiſted, that the Werdic was not good; aud 

the Jury had not well inquired,becauſe they did not find When the 
Church became void, but laid in their Juquiry quod tempus ſeme. 
fire modo rranſivir,which may be long time befoze the cc lait bꝛougſt 
But all the Court, ſeriatim, delivered their opinions. That thy 
Verdict is good; and it is not neceſlarp to find when the Church 
became void. But modo tranſivit ſhall be intended, That the ſj 
moneths paſſed hanging the Wint,which is onely inquirable iure 
ſpect of the damages. And when here the value of the Church is in 
quired and found of the annual value of 80 li. and that the Deſey 
dant Pritchard is found to come in ex preſentatione of the Defgy, 


dant Owen: So the Patron and Incumbent are named in the 


Tait ; Although the Dekendant may be in fo2 fir moneths by the 
ſame Patron which was named befoze the Tzit bzought, he o 

to be removed. And the Judgment is fo2 fozty pound, which 
the moity of the value; thcretoze the intquirp and the Judgmen 
are good enaugh,And foz all the other errozs afligned , The Cour 
allowed none of them; And although the pzeſtdents be, that int 
Declaration he declares, Et unde dicit quod ipſe(idem the laintif 
ad eandem Ecttefiam preſentavit and here omits the woꝛds ad ea 
dem Eccleſiam; Pet becauſe it cannot have any other intendmey, 
but that he p2efented to the ſame Church mentioned in the Plain, 
And the wo2ds after, That he was admitted, inſtituted, and indugyy 
in eadem-hichefers to the Church mentioned in the Plain; 


* 


affirmed. : > | ; 7 


Therefoze tt was held good enough; Thereupon Judgment wy 


{ . 
* 
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8 | Farewethers Caſe. 


1 A Cereſorari was awarded to the Juſtices of Alliſe of the Col 


ty ok Suff to remove an Endictment of Common Barrejyp 
againft one Fayrwerher , a Juſtice of Peace of the ſald Count; 


And the Endicment being removed and the Defendant traverlin 


— 


it, and e fog, 9170 thereofat the Barr, and that the Del 
pant ſhouldbear the charges of the wſtneffes, becauſe the Recoy 
was removed at the Detenvants Suit, Noy the Bings Attuzne 
moved, That it chould be tried in the County by Nig prius, A 


- rauſe otherwife divers witnefſes would not W ar to pꝛoſect 


by reaſon ok the charge and trouble; and that the Bing hath his el 
ction in what Court and in what manner he will trie his Suits. Bit 
the Court conceived, Becauſe it concerned a Juſtice of the Peace, 
who peradventure might have incurred the diſpleaſure of many, by 
feafon of his diligent executing his Office : And fo? that it is - 
cauſe 
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cauſe which will require great examination, a is not fit, by reaſon 
of the ſhoꝛtnels of time, to be tried at the Affiſes by Niſi prius ; 
thereſoꝛe they Dened his motion and held it convenient it ſhould be 
tried in Banco. And divers pꝛeſidents were cited of one Awſten 
and of one Whyſtler and others, where, in ſuch caſe, Trials were 
in Banco, But the Kings Attoꝛney ſaid, thoſe were by conſent , 

was denied: And Keeling Clerk of the Crown ſaid, That 
divers pzeſidents have been of ſuch Trials upon Endictments in 
Banco, without any content of the parties, and agaluſt the will of 
the Pzoſecuto2s,and in moꝛe remote Counties. And the Court ſaid 


pp the Statute of Niſi prius it is appointed, That Trials ſhall be 


in Banco, where the cauſes magna indigent examinatione, as this 
caſe doth. But if the King will ſigniſie his pleaſure, that they ſhall 
bettied by Niſi prius, it is fit he ſhould be obeyed. Pet not upon 
geſtion of the parties only. Afterward the King by his Letters 
ſianified his pleaſure, that it ſhould be tried by Niſi prius. | 


* Viſcount Dunbarrs Caſe., 


Tote, All the Juſtices & Barons were aſſembled at Serjeants-Tnne 
Nin Chancery - lane, by the Kings command, upon a queſtion con- 
cerning the King, in a caſe proſecuted by Doctor Chambers againſt 
Viſcount Dun barr: Where a Fee · farm, due ro the King out of the 
Lands of the Viſcount of Dun. being arrear for divers years, was o- 
mitted our the charge by the connivance or negligence of the Clerk, 
ho ought to have put it in charge, & ſo continued untill the Pardon 
of 11 Jac. Whether it were diſcharged by the Pardon: And it was re- 
ſolved that it was not; For it is a Debt to the Ring; & the omiſſion of 
Clerk ſhall not prejudice lim, as alſo becauſe it is excepted by the 


Pardon;if not by the words, at leaſtwiſe in the intent. 
1 Peck verſus Ambler. Mich. 90er. rot. 348. 
' $Sſumpſit. TUhereas the Defendant, primo Caroli, pꝛamited 
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the Plaintiff, that he ſhould enjoy ſuch Lands fn poſſeſſion, Jones 329. 


and that he would ſave him harmleſs concerning any Action and 
Suit againſt him fo2 them, that he was ouſted of the Poſſeſſion 
by Meddlecourt 1 Jul. 3 Car, and that a good recovery was had 
againſt him in an Ejectione firmæ 2 Car, wherein he was condem⸗ 
ned in damages and coſts ſeven pounds; by reaſon whereof he 
fared to be arreſted: And that, upon x Auguſt. 7 Caroli, he gave 
to him notice thereof,and required him to diſcharge him of that 
Judgment, and fave him harmleſs from it; And that the Defen- 
vant had not diſcharged the Judgment, whereby he remained ſub⸗ 
jt thereto, and durſt not go about his buſineſs,to his damages, gt. 
thoDofendant-pleaded the Statute of 21 Jac, of Limitations , 
thit this ouſter was upon a Judgment in Trin. 2 Car. and the no- 
kt und requeſt m July 2 Car. ſo moze than ſir years after the 
— | cauſe 
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cauſe of action, and betoze the Action bꝛought; and traverleth ne 
ouſter in July 3 Car. o2 any time after July 2 Car. And hereupgy 
the Plaintiff demurred. And now Whytfeild fox the Defenyan 
moved, that the lea made good the matter alledged, becauſe the 
breach was befoze the ſir years. And to that opinion the Court in 
clined. But vecauſe he failev iu the other part of rhe bꝛeach of 
Allumpſit, viz. in not. ſaving harmleſs , but ſuffering the J 
ment to remain in foꝛce, and by reaſon thereof he was endangered 
be arreſted, which part is not anſwered; theretoze the lea was 
held ill: Foz by the Judgment he is dainnified , although it be 
not allevged , that Erecutian is ſued, he being ſubject to the En 
cution and bi danger to be charged. And although the Dekendant he 
a Stranger to this Suit wherein damages and coſts are given, 
and thereioze ought to have notice; pet when notice is given un 
him thereot, he ought to pꝛocuce him to be diſcharged; and therefgy 
the Plea is ul on that part; And the Demurrer being generg, 
Judgment is to be given fo2 the entire Aſſumplit againſt him; an 
it was therefoze adjudged fo2 the Plaintiff, And Jones and Berke. 
ley held, that if a man aſſume to pay fifteen Quarrers of Malt in 
five years, every Year ten Quarters, It he fail of the payment 
any of them, an Aſſumplit lies, and he ſhall rceover damages ff 
all which is arrear, and fo2 all the reſidue ofthe five years : But! 
doubted thercof. But fo2 the pzincipal we all agreed. 


— — 


Margaret Harts Caſe. 


| M Argaret Hart bzought an Action in the Sheriffs Court u 


London, againſt another TUoman, fo2 ſaying, that ſhe ws 
an arrant Whore,and went from Chamber to Chamber playing the 
Whore. This was removed by Habeas Corpus into this Cant 
and Bayle put in. Stone mo bed foꝛ the Platntiff, to have the C aut 
remanded, Becaule fo2 theſe woꝛds Action lies not here. But ty 
were actionable there by the Cuſtome of London, becauſe the is there 
puniſhable fo2 ſuch offence. But the Court denied to grant a Pro 
cedendo, and ſaid an action lies not fo2 theſe woꝛds; but that ft 
ſghuuld be ſued foz Defamation in the Spiritual Court only. 


The Caſe of Pridgeon. Ante pag. 341. 


As now moved again by Grimſton. And all the Court, 
Richardſon chief Juſtice being pꝛeſent, delivered then 
opinions ſeriatim, That the Oꝛder in the firſt Seſſions was con 
cluding; and the Oꝛder in the laſt Seſſions was meerly void : fe 
the Statute of 18 Eliz. cap. 3. appointing , that upon Appeal to 
the Seffions ſcom an Ozder of two Juſtices of the Peace, their 
Oꝛder ſhall binde him who is adjudged to be the reputed Father; 
and he in this cale having appealed to the Seſſions, and they mi 
king an Oper in Court, that Ozder is finall, and no other 4 
0 


— 
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thereupon, that the Sheriff delivered the view. But becauſe he 


— —— 
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ons no2 authozity may meddie therewith. And topꝛobe thls Jones 


ald, It was reſolved by all. the Juſtices pf England upon conte⸗ 


rence, in the caſe ol one Andrew Windſore, upon the Statute ot 
A Eliz. of charitable Uſes, Jf an appeal be upon an Oꝛder of the 
-Commiſſioners-of charitable Uſes, to the LozdBeeper ,-and he by — 
Decrie confirm the Oder, that condirmation is perpetually bind: 

ing; and there cannot be a Bill of review thereol. Soit hath bien 
reſolved, where, upon the Statete ol 37 Hen. S. foꝛ Tythes in Lon- 
don, ik a Judgment be given by the Loꝛd Pajoz, and upon an Ap⸗ 

peal-to the Lozd Beeper that Judgment be affrmed, &cc. the par- Ante 40. 
tyis concluded, and ſhall not have aid hy Bill o review 5 whereup⸗ 

@ all the. Court here reſolved, that the ſecond Oꝛder made at the 

ſteond Sellions was meerly void, and his commitment unlawkull; 
wherefoze he was .dbſolutely diſcharged. And it was held, Chat 

the Statute ol; Carol. doth not aid this Caſe ; ſoz the Statute 

here is, that ik the two next Juſtices of Peace-make- not pꝛovtſion 

the Baſtard, the Juſtices ot Peace at their Quarter @glfiens 

al ſettle an Oꝛder fo2 keeping of the Baſtard, as the ms next 

Jultices ought ; but tt doth not give moze power oz authoaty, no2 

gives authozity to one Seſſions, to alter that which in a tozmer 
Seſſions was 02dered, | | 


. Wickham and others der s Enfeild end Elizabeth his Wife. 
7 | Mic. 8 Car. rot, 664 j ; © , 


TReor of a Judgment in Dower , by Wickham and others z14a- 16. 


7 gainſt Enfeild and Elizabeth his UTlife, late the CUlife of Willi- 1 Rol. 391. 
a$ymms, which ſhe demanded as her Oower ol the Lands of 
Will. Symms her fozmer husband. The Delendant pleaded /\ur- 

vs accouple i loyal Matrimony:Jſlue quod fuit acconple in loyal 
armory, and thereupon a wait was awarded to the Biſhop, who 
extified,that fhe was accoupled in vero Matrimogio cum prædicto 
Willielmo,ſed clandeſtino; & quod Willielmus & Eli æ.thori & men- 


fe participatione mutuo cohabitaverunt uſque ad mortem prædicti 
Willielms: And upon this certificate Judgment was given fo2 the 


Demandant: And the Erroz aſſigned , that there was not a (Wit 

otiginal no2 warrant of Atturuey foz the Dekendant. But, upon 

diminution alledged , the wait was certified : But fox the CAlar⸗ 

rant of Atturney, becauſe it was not affigned of Recozd that dimi⸗ ce. 

mtion might be alledged, it was held it was not now aſſignable. 2Cr-142. 

he ſecond Erroz alſigned, Becauſe the Nit of view, upon view 

demanded, waz awarded and returned, and nothing indozſed 

aterwarvs appeared and pleaded , he ſhall not now have advan? 

tage thereof. Aifo the Court ſaid, Jt was good enough without the 

Sheriffs name indozſed upon it. Thirdiy,it was alledged fo2 

Erroz,that there was neither day noꝛ place of the Marriage men» 

tioned in the Biſhops Certificate. Sed non allocatur ; Foz the day 
; 02 
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02 place of the Marriage is not matertall : Foz it is not Jſluaby, 
becauſe the Certificate from the Biſhop is concluding. - The fourt 
Erro2 was aſſigned ore tenus by Puleſton , of Counſell with jj 
Plaintiff, in the wzit of Erroz, that this Certificate is not golf, 
fo2 it doth not anſwer to the woꝛds in the Iſſue, which are . 
unques accouple in loyall Marriage, d he ought accozdingly to hay 
anlwered, Quod fuit copulatus in legitimo Matrimonio . And h 
doth not anſwer to the woꝛds in the Jfſue ; but Quod vero Matj. 
monio, ſed clandeſtino copulati fuerunt, &c. Foz, That it wagz 
true Batrimony,and that they lived together at Bed and Boary; 
is but argumentative, that they were lawfully married. Sed non 
allocatur; Foz vero Matrimonio, although elandeſtino copulati ſk 
runt is as good as legitimoMatrimonio, ſoꝛ they be all ont in inte, 
ment, although they be not the ſame wazds ; and although ith 
clandeſtino, it doth not vitiate the Marriage. And when it is 
ded, that Thori & menſæ participatione durante vita, the ſaid Wi, 
and Eliz. eohabitaverunt, that pꝛoves they continued as hughay. 
and wife during his life, and it is not now to be queſtioned; whey, 


©  foze the Judgment was affirmed. 


17. 


Ant. 322. 


Sharps Caſe. 


Ode Sharp was indicted of Perjury upon the Statute 
quinto Elizabethæ: Foz that whereas one Henry Dampm 
was ſeiſev in Fee ofa Pannoꝛ in Sheapſide in the County ok lo. 
celter,whereof one great waſte, containtaining two hundzed ace 
lying betwfrt ſuch a River on one ſide, a ſuch a B2ook on the oth: 
ide, was parcel. And whereas there was a ſuit in the Chant 
betwirt the laid Henry Damport and the Earl of Rutlard, and 
Commiſſion iſſued under the great Seal fo2 the examination of 
vers witneſſes ; and one interrogatoꝛy was exhibited whether | 
knew the parties? And ſecondly, whether he knew the ſaidpattt 
of waſte in queſtion 2 And ik it were. the Soil and Freehold of h 
Earl ot Rutland and parcel of his Bano2 of Sheapſide, oz not? K 


being examined upon theſe interrogatories befoze the ſaid Comm 


ſioners, fally, voluntarily and cozruptly depoſed upon his oat), 
That it was the Soil and Freehold of the faid Earl of Rutland. nd 
parcel of his Manoꝛ of Sheapſide ; ubi revera it was not the 0 
noꝛ freehold of the laid Earl of Rutland, no? parcel of his Yan! 


ol Shespſide ; but parcel of the Mano? of the ſaid Henry Damper 


tu Sheapſide,and ſo committed wilkull and co2rupt perjury again 
the Statute of 5 Eliz. And Babington moved to quath the Edit 
ment, and that it was ill, Becauſe he doth not ſhew what was tit 


'Jffue in Chancery, noz that this Land was there in queſtion, m 


it doth not appear that it tended to the p2oof oꝛ diſpzoof of the Ju 
o as it might be a damage to the Plaintiff, And of this opinion 


were Richardſon chief Juſtice, and my ſelf And although the ll 


terrogatozy mentions it to be the Land in queſtion, it is not * 


— 


rer / 


K 
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Aachen the Defendant to plead Not guilty, and to try it; and upon 


Fonlledgen, there was a Suit betwirt them in the Chancery, 


nich ſdews that the Land was in queſtion, and a convenient cer- 


the Common Bench. it was ad;udged, That where an Obligation 
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hen tt ia in queſtion, and there can be na Endictment upon this z inf. 157. 
Statute, but where it is ſſemn, That the depoſition is upon the 

matter in queſtion.; and canducing to the Jane, and che party 32 
thereby pꝛejudicen. And Richardſon ſaid, It is uſual in the Stax- 

chafnber to diſmiſs Bills, ik it be not ſhewn what was the Jſfſue 

holy the perjury conduced thereunto , and how in pꝛejudice of 
theparty, Jones doubted whether the Envictment were good in re- 
&of-this-: exception; but becauſe it was an.odious crime, he 
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tie Evivence-. it would appear whether it were pertinent, and 
it was the Iſſue, which ought to he pꝛoved. But Berkeley 
Wit to be goon enough: foz it would be too pwlix to ſhem the 
Fand anſwer, and what was the Jfſue. And in as much as 


0 the interragatozp is. Whether he knew the Land in queſtion? 


ainty: 1s mentioned, it ſufficeth:: Otherwiſe he agreed it was not 
good; CUberefoze it wag adviſed , there being two Endictments, 
j-<2uld plean to the one, andſo try the truth, and the Exception 


daun be ane. 
Mackaller verſus Todderick. Cujus principium ante pag. 337. 


r . LT haut 8 
) As now moved by Gy bbs fo2 the Defendant in the CUrit 18. 
VV okt Erroz, That the conſideration is good; fo? it is fo: his 
ſolicitation and labour in pꝛocuring him to be pꝛeſented, which in it 
At is no Symonp, no2 cauſe to avoip the Contract. And avmitting 
{were Symony, yet not being an offence at the Common Law, noz 
triable by courſe of the Common Law (but an offence only made 
ipthe Canons) It was not'puniſhable at the Common Lam, until 
the Statute of 3x Eliz. And therefoze in Mich. 40 & 41 Eliz. in Moor 364. 


was fo2 the payment of money, and the Dekendant pleaded it to be 
made fo2 the perfo2mance of a ſymoniacal Contract, and ſhews how; 
won Demurrer it was adjudged, That it was mierly a ſpiritual c. 68s 
effence, whereof the Common Law did not take any-cogniſance , 
and therefo2e was no plea to avoid the Bond. And in 8. Jac. be- 
twirt Taverner and Smith, in an Jnfozmation upon the Statute of 
31 Eliz. it was reſolved, That he ought to ſuppoſe a coꝛrupt Con- 
tract; and not a ſymoniacal Contract: And the Statute doth uot 
make the Obligation and Contract fo? Symony to be void, as the 
Statute of 13 Eliz. of Uſury, and the Statute of 23 Hen. 6. fo2 
Sheriffs. Fletcher to the contrary, fo2 Symony hath always by 
the Law of Goo and of the Land, been accompted a great offence: 
and an Aſſumpſit oꝛ Bond, with a condition to pay-a ſum of mo- 
nity fo2 a ſpmoniatal Contract is accounted againſt Law, and void; 
As if one ſhould pꝛomile another ten pounds to beat ſuch a man, it 
is void, 2 H 4. . An obligation ä to ſave harmleſs 
he p con⸗ 
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Het. 1 24 


Jones 334. 


— 4 


* 


conterning imbezeling ofa Writ anv not returning thereof is bah 
becauſe againſt Law. Richardſon ſaid; Ye much voubted thereg? 
becauſe the pzomile is, To pay ſo much toꝛ his labour and travail,g 


not foꝛ the Pꝛeſentation. Er adjournatur, reſiduum poſtea pag, 361, 


The King verſus George Archbiſhop of Canterbury and Tho h 
I Trin. 4 Car. rot. 441. | 
Uare Impedit, Ad preſentandum ad Eocleſiam Vicaria & 
E Ichingſtock, and makes title by the Statute of 21 Hen. 8;Fy 
that one Shilſton,betng Wicar of Ichingſtock (which was a Beneſie 
with Cure of Souls, above the value of 31. per annum) in ie 
fifteenth year ol Bing James took a ſecond Bene ice (viz. the Uicy 
ridge of Holcomb- Burnel, fn the County of Devon) being a Bey, 


fice with Cute; and was thereto avmftted,inſtſtuted, and indunn 


whereby the firſt Benefice became void, and remained void foz 

S, and lo titie of —— accrued to King James, and fron 
m deſcended to the 22 now is, and therefoze belong t 
the Bing to pꝛelent. e Archbiſhop clatms nothing but as Om 
nary.Ind the Defendant Pryſt pleads .. . « and coufefleth the Ring 
titie from the acceptance of the ſecond Benefice, whereby the f 
was vo d, and fo remained void 21 Jac. and pleads the general Pq 
don ot 21 Jac. and that the ſaid Shilcon was not a perſon erceptedit 


the Pardan, no? the laid cauſe of lapſe excepted: And that John Shi 


Atta 61. 


ton, fo being Incumbent, reflgned that Benefice of lebingitock, an 
gave title to John Fayle ts pzeſent ; who, upon the ſatd refignatim, 

teſented the Defendant, who was admitted, infituted, and tuduge) 

efoze the CUrit ofthe ing. ac. Co this the Atturn:y Generdlty 
plies, Shewing the exception in the Pardon, wherein is except 
all Titles and Actions of Quare Impedir, others than ſuch Actions 
of Quare Impedit which the Bing hath oꝛ may have ratione lapſusity 
curred ultra thiie years laſt paſt, fo2, oz concerning any Beneſics 
whereof any Jncumbent then was; oz the laſt day of the Parliament, 
thoutd be in actual poſſeſſion, by the pzeſentation of any Patron a 


the collation of any Oꝛdinary: And that the ſaid Church being 6 


void by lapfe, John Fay le pzelented, #c. And traverſeth , That the 
faid Micaridge of Ichingſtock vacavit per reſignationem of the ſai 
John Snilſton. pon this Replication the Defendant demurred; am 
after divers arguments at the Bar, aud twice argued at the Bench 
in the Common Pleas, $ the Judges being divided both times, viz. 
Richardſon chief Juſtice and Harvy fo the Plaintiſt, and Hutton and 
Velverton fo2 the Defendant ; and afterwards Sir Robert Heath 
chief Jultice of the Common Bench and Harvy fot the ]Ftaintiff,and 
Hutton and Vernon faz the Defendant. By reaſon of this difference 
in opinions, it was adjourned into the Exchequer Chamber, and 
argued there at the Bar; and afterward by all the Juftices of both 
Benches and Barons of the Exchequer, viz. by Sir Thomas f- 
chardſon , chief Juſtice of the Bings Bench, Sir Robert Heath 


cbief Juſtice of the Common Bench, Sir Humphry Dover 
f chick 


* 
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chiel Baron of the Erchequer,and by all the other Juſtices and Ba- 
tons, and tmo main queſttons were made, Firſt, If an avoidance 
ga church happening and continuing void divers years; fo, as the 
King hath title ta pꝛeſent by lapſe, and the King doth not take ap- 
vantage; thereof; but dies, Whether the ſuccteding Bing may tale 
advantage-of this lapſe, oꝛ be barced by the Dcatate of 25 Ed. 3. c. 1. 
dun that peſted only upon the expoſition 'of the ſaty Statute , the 


| woos whereof are (And touching Preſentments to be made by the 
King ot his Heirs, to any Benefice in anothers right, by old titles, the 


King grante th, That from henceforth he nonany of his heirs ſhall not 
uke ntle to preſent to any Benefice in anothers right of any time of 


dis Progenitors. Nor that any Prelate is bound to receive, & c. But 


that the King and his Heirs be for ever hereafter clearly barred of all 
fuck Pre ſentments, ſaving. always to him and his Heirs all ſuch 
preſentments in anothers right fallen, or to fall, of all his time, 
and of the time to come.) It was ffrongly urged at the Bar, and 


ibo at the Bench by thoſe wha argued fo2 the Defendant, That this 


Statute extends to all the Surceſſozs and Heirs of Ring Edward 
tie third, that none ol them may peeſent to; a Church in. anothers 
tight (as they argued that this Church is) Becauſe the Ring hath 
i that title as to this pꝛoper Advowſon, but in right ol him who 
hath the Inheritance to any Church which falls in time ol his Pꝛo⸗ 
-qenito2s ; and the rather fox that in the Abudgment of the Sta⸗ 
mes in the book of the Statutes, this ſaving is altogether omitted; 
do they conceived, The Bing was bound by the expzeſs wozds of 
the Statute, and that there is not any ſuch ſaving. - And of this 
mon Vernon Juſtice continued. . But Hutton who argued in 
te Common Bench fo2 the Defenvant in this point, That the title 
of the Bing was bound by the ſald Statute, And that he might not 
have title to pꝛeſent to a Church fallen in the time of his P2evecefſo2 
hyreaſon of his title oflapſe fallen in the time of his Pꝛedeceſſoꝛ, 
nowehanged his opinion. And all the other Juſtices aun Barons, 
beſl2es Vernon, argued fo2 the Plaintiff in this point, That the 
Ring hath good title to pꝛeſent by lapſe incurred in the time of his 


" Pedeceſſo2, and is not reſtrained by the Statute of 25 Ed. 3. Foz 


bythe expꝛels woꝛds of the Statute, all rights and titles to pꝛeſent 
in his own time, until befoze the Statute ,- and in his time after; 


und all his Yetrs, after the death of Ed. 3. are ſaved. And it ſhall 


not bar the Titles which the King had in anothers right , fallen oz 
tofall in his own time, oꝛ tn the time of his Heirs: And that there 
bas ſuch a Saving, appeared by the Copy out of the Parliament 


Roll, and by an ancient book in the Exchequer, wzit in Parchment, co.s. 28... | 


where it is wait with a Saving; And they held, That thele words 
Otold Titles, is intended in the time of the Pꝛogenitoꝛs of King 


Edward the third, and not of any Titles of Pꝛeſentments to fall in 


the time of Edward the third, 02of any of his Heirs, but intended to 


rtclude King Edward the third and all his Heirs from titles of Pze- - 


(entation in others right,fallen befoze the time of Bing Edward the 
Py 2 third, 
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third, whereof any Church was full, and which title ig duly in 
anothers right: And that was che erpzels intent ol icht Statut, 

viz. to take away the Dtatute of 14 Ed. 3. cap. 2. in this point 

And Berkeley and ſome of the Juſtices daubted. auhethtt a Mxxlen 

tation by lapſe ſhall be ſaid to be tr:anothers rightibut only Pꝛelen 

ments by reaſon of Gardianſhip and Tempozalttes in tht Ringg 

hands : But all the other Juſtices and Barons agregd, that 

ſhall be ſafd to be in anothers right; fox although hr pꝛeſents R. 

tione prerogative, pet he pꝛeſents as in the right of the Patron. 

So it is where one preſents vy reaſon ot a Church being voty aſter 

fozfeiturefo7 alienation without litence, oz fo7 uttaw2p: And in 

that was cited 14 Ed. 3. Quare impedit 54. 22 H.6.29. 21 Eliz. Dyer 

364. And foz the pꝛincipal point they telied upon 11 Hl. 4. 7, where 

it is ſo reſolved 7 H. 4. 25. 18 Eliz. Dyer 347. Colt. lib. 7. fol. 18. 

And many Pꝛeſidents, where the Ring mates title to pꝛeſent hy 
lapſe, and title in anothers right. Mheretoze fo2 this point Richan 
ſon chief Juſlite (who argued alone in one day) ſaid, It is to ben 

ken fo} clier Law, that the King duch goon title to pꝛeſent; andthe 

Declaration was good notwithſtanving. that objection. The i 

cond queſtion mas, It Shiſſton were Jicumbcut and might tei, 

whether by his reſignation the Church is betome void? Any thit 

reſted upon theerpoſitton of the Statue of 1 * Jac.” of the genen 

Pardon, and the Starure of 21 Hen. 3.” of Pluralities, whether i 
Church was ablolutely void by acceptance of a ſecond Benente, u. 
ing both with Cure ; and ff. the Pardon witp him being in poſſtim 
may make him Jncumbent 2 And this point was argued ftroaghy 
in the Common Bench by Yelverton und Hutton, and afterwards 

there by Vernon and Hutton, ànd by both ol them in the Exchequer 

Chamber foz the Defendant, that chis Church, by the Statute of 
21 Hen. 8. was not abſolutely void in facto, but is voivable.quou 

the Patron, that he may pꝛelent by the Statute ; but until he px ⸗ 
ſents, the other remains incumbent ; and then he remaining incun 
bent, and fo2 thzie'years being in poſſeſſion of the Church as n 
cumbent until the Pardon of 21 Jac. And the Pardon then con- 
ming, he being tn poſſeſſion, eſtablicheth him in poſſefſion, and con. 
tinues him Incumbent; and he cannot afterward be oute by the 
Bing oz any other; and then he is Incumbent until he reſign : am 
therefoꝛe his plea is good; Fo2 he ts out of the exception of the Par: 
Don, fo2 he was in fo2 thy pears befoze the Pardon: and there: 
oe they lald, Ye remained Incumbent, that he might plead as Jv 
cumbent by the Statute of 25 Ed. 3. as he pleads here; iſo hes 
Incumbent as to all Strangers, but not as to his Patron; fozif 
may pꝛeſent befoze any depꝛivation, although a Stranger cannot, 
becauſe the Church remains full againſt him: And be is Incum⸗ 

bent ſo as he may take a Releaſe of any Annuity iſſuing out of tht 

Parſonage, and is chargeable in an Annuity , and is.chargeableto 

the payments of Subſidies and Fifteenths ; and may have an Acc. 
on of Debt againſt any of his Pariſhioners koz not ſetting = their 
| ythes: 
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pthes: And many other reaſons they alledged, and ſaid, That 
penning ok this Statute differs much from the. Statute of 31 
Hz. of Symonp, and from the x 3 Elig. fo not reading of the At. 
nales wherelore they concluded, that Judgment ought to be xiden 


Defendant. But all the other Juſtices and Barons ar⸗ Moor 441. 


— againſt it; fo2 they all held, That the Church was abſo⸗ 


icely void in facto & jure by taking of the ſecond Beutũte. ann that 
- bythe erpꝛels woꝛds of the Statute of 21 H. 8. Foz at the Can ⸗ 
won & alu. befoze the ſaid Statute ot 21 H. 8, by reaſon of the Ca: co 
--ngns and Conſtitutions Eccleſiaſtical, the firſt Chureh was in jure 


bold, ſo as the Patron might pꝛeſent thereto if he would; but be⸗ 
cauſe it was but an Eccleſiaſtical Conſtitution , the Patron was 


not compellable to take notice of that avoldance, until vepꝛivattion 


and notice thereof given him; and then after depzivation the Church 
bold in facto & jure, and the Patron at his peril ought to þje- 
ent. And this appears by the Books 9 Kd. 3. 1. 5 Ed. 3. 9. to Ed. 
31. 24 Ed. 3. 30, 11 Hen. 4. 37. Fitzh. N. B. 3g. L. 14 Hen. 7. 28, 
om by the Dtatute of 21 Hen. 8. it is made abſolutely void aftes 
tilion, Inſtitution, and Inductlon, fo it is void facto 8 jure, 
and the Patron at his pertl ought to take notice thereof and pzeſent 
vithin the fir moneths . otherwiſe a lapſe incurs ; And that it 
was void to ail purpoſes abſolutely,appears by the manner of plead- 
ing in this and all other ſuch caſes , That by the Admiſſion, Jnſtf- 
tution, and Jnducton to the ſecond Benefice, Prima Eccletia vaca- 
yit-de Parſona'of the Incumbent, & vacans continuavit : So the 
hurch is abſotutely void by the pleading and confeſſion of the De⸗ 
moants 2 And this appears by the Books ſince the Statute of 
uu Hen. 8. that by the acceptance of a ſecond Benefice, the Church 
is void ſacto & jure quoad the Patron and all others 18 Eliz. Dyer 
347. Coke lib. 4. fol. 75. b. Hollands Caſe, & 79. b. Digby's Caſe, 6 
ſib. ö. ſol. 29 b. Greens Caſe, & 23 Eliz. Dyer 377. & Cok. Book of En- 
ries 368. And loz the reaſons betoze alledged on the other ſive, viz, 


That he may plead as Incumbent, that is, becauſe he is admitted 


by the TUrit to be Incumbent, and his pleading as Incumbent 


4:7 5'by 


is not contradicted z And fo2 the taking of a releaſe, it is much to be anz 46. 


doubted ; and if it be good. it is becauſe he is in poſſeſſion,as an In⸗ 


trudoz, to whom a Releaſe may be a difcharge of ſuch things: Any 
fo2 bis being charged with Subſidies , that is, becauſe he bath the 
peofits, and therefoze reaſonable he ſhould bear and pay the charges. 
d quoad his having debt fo2 not ſetting fozth Tythes, it was 
denied by all thoſe who argued on the other five: And as to the 
Pardon of 21 Jac. all the other Juſtices and Batons held, That 
the Pardon doth not help him; Firſt, Becauſe it is no offence with- 
in the body of the Act; Foꝛ it is not any offence o2 contempt againſt 
the King. Secondly,Becauſe it never was the Intent of the Par- 
don to diſpence with Pluralities, no2 are there any woꝛds therein to 
make him an Incumbent, oꝛ to make a plenarty of a Church which 
wag abſolutely void, And divers of the Juſtices and the chief _ 
rot 
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ron held, That a ſpecial Pardon after ſuch an abſolute- avoidance 
with wozds, That he may retain, og whatſoever other woꝛds he 
map have, cannot make him Incumbent. So the general words 
in the Pardon ſhall not inure to make a diſpenſation, and ih 
Church being once void, ſhall not be full without anew Pzeſentat6 
on, Admiſſion, and Inſtitution. And 'foz the wozds in ht 
exception of the general Pardon, Of all Titles and Actions of Q 
Impedit, others than ſuch Titles & Actions of Quare Impedst as bam 
incurred by lapſe, above three years before the firſt day of this Piji 
liament, whereof any Incumbent is in actual poſſeſſion by any Pii 
ſentation or Collation , &c. The laſt parts of this Exception 90 
not extend to the laid Shilron ; Foꝛ that extends only to thoſe why 
are in as Incumbents (which he is not) And not to thoſe who at 
in as Jucumbents by ulurpation and w2ong , which are removeazy 
by Quare impedit, and which may not be removed without Quay 
impedit. And it was ſaid, That ſince the Statute ot 21 Hen. &. chen 
have been divers general Pardons, and no Pluralities were eve 
conceived tobe within them; wherefoze they concluded, That Judy 
- th _ be given fo2 the Plaintiff. And it was adjudged i. 
cozdingip. Es: | | ; WES 


TheEarl of Kent:ver/as Robert Steward and Scott 40 
| Hill. 8 Car. rot. 23 5. | 


9 — Upon a ſpecial Merdict the Caſe was. Franc 
I Babington;, ſeized en fie of the Yanoz of Kingſton in th 
County of Nottingham, and” of the Manoz of Aſheten in thi 
County of Derby, of which Banoz of Aſheton, the place whett 
is parcel, by Fine, 4: Eliz. conveyed the ſaid two Manon 
to Guilbert Earl of Shrewsbury and his wife, to the uſes fob 
lowing (viz.) of the Manoz of Kingſton, to the uſe of them, their 
Peirs and Aſſigns, And of the Banoz of Aſheton, to the uſe of 
the wife of Babington fo; her life; and after to the uſe of the 
Heirs of Francis Babington, until Julian wife of Francis Babing- 
ton ſhall evict and expell the ſatd Earl o? Counteſs , their Yeirs 


o / Afligns , their Farmozs , Tenants, 02 Leſſtes, of oz from 


the Bano? of Kingſton, oz any parcel thereof; and. after ſuch 
eviction, then to the uſe of the laid Earl and his wife, their Peirs 
and Alligns, until they ſhould be ſatisfied with the pzofits fo; 
their loſs. Francis Babington, fo money by Fine, in Hill. 43 Eliz. 


' conveys the Yano? of Aſheton ta Sir Thomas Reisbie and his 


Heirs, to the uſe of him his Heirs and Aſſigns. The Earl of 
Shrewsbury and his wife by Fine, Trin.43 Eliz. conveys the Yano! 
of Kingſton to the uſe of the Earl of Kent and his wife, and the 
Heirs of the Earl of Kent, Upon the firſt of April 17 Jac. Sir Tho. 
Reisbie deviſeth the Manoꝛ of Aſheton ta Str Francis Wortley and 
to others. foꝛ two thouſand years. Upon the firſt of May 17 Jac. 
Sir Thomas Reisbie died ſetzed of the ſaiv Manoz of Aſheton. 

| Upon 
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upon the firſt of September 17 Jac. Francis Babington died; After 
his death, 20 Jacobi, Julian the Wife of Francis Babington evined 
from the Earl of Kent in Dower, parcel of the Manoz of King- 
ſton, of the value of 200 l. per annum, and enters. The Earl of 
Keat enters into the Manoꝛ of Aſheton upon the Defendants , be- 
ing Aſſignees of the ſaid Leaſe, who re-entred ; and he bzings this 

on: And whether his Entry be lawful, was the queſtion ? 

d after argument divers times, it was adjudged fo2 the Defen- 


ants, That the Entry ok the Carl was not lawful. And the main 
queſtion was, The limitation of Aſheton, being to the uſe of the 


wife of Babington fo; life, and after to the uſe ofthe right Heirs of 
ßabington, until the lain wife of Francis Babington ſhould evict 


the Earl of Shrewsbury and his wife , their-Yeirs oz Aſſigns , 


their Farmo2s 02 Tenants of oz from the Manoz of Kingſton, 02 
any part thereof; TWhether tbe Earl of Kent as Aſſtgnie may take 


the benefit thereof? And in this point all the Juſtices unanimouſly , cr. gti. 


teſolbed, That he as Aflignee might not enter, but that the uſe 
upon the Eviction ought firſt to veſt in the Earl of Shrewsbury and 


his Beirs, and that this Conveyance befoze the Eviction, cannot 


give unto him title of Entry as Aﬀſignee ; Foz the wozds Heirs and Pl. com. 343 a. 


Aſſigns are to be taken as wo2ds of limitation, viz, That the Earl 
zrewsbury by his Entry ſhall have it, by limitation to him, his 


fs 
Heirs and Aſſigns ; and it ſhall not firſt vet in the Aflignte ag p. com 483 b. 


Purchaſo2 ; and it is not ſuch mtereſt which is aſſignable over be: 


| foxxeviction ; aud the power of Entry ts not transferred with the 


Eſtate of Kingſton : But whether the Conveyance of the Manoz of 
Kingſton , and the Conveyance of the Panoz of Aſheron by Francis 
Babingion, befoze any eviction, hath deſtroyed the pꝛivity of Entry 
after eviction (the Eſtate being transferred to another beſoze the 
rviction) they did not deliver any opinion, noz agreed. But fo2 
the firſt cauſe they all agreed. That the Earl of Kent hath no title 
of Entry as Aliignte ; And therfoze fo2 that cauſe it ought to be ad⸗ 

judged againſt him. Vid. Co. lib. 1. fol. 135, 136. Chudleys Caſe 

Plowd, 48 3. Nicholſons Cafe, Co. 8. fol. 75. Lord Staffords Caſe, 

co. Lib- 10. fol. 51. Lampets Caſe, Co. lib. 4, fol. 66. lib. 5. fol, gg. 

Plowd. 345 Bretts Caſe. . » 
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Termino Paſchæ, anno decimo Caroli Regis, 
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V 
The King verſus Bagſhaw, Cujus prinei pium ante pag. 347. 


Hh E Iſſue being joyned, Whether there were ſuch a .. 
Cuſtome as is pleaded? Littleton, now Reco2der of : Rol. 570. 
London, certified, ore tenus , that there was not Poſt-516. 
any ſuch Cuſtome generally; Fo2 he ſaid, that 
the Cuſtome is not, that one bzought up as an 
Apprentice in the Trade of a Goldſmith , Cutler, &c. being a 
frieman of London, by colour thereof may uſe any other manuall | 
Crade : But one of a Trade, whouſeth buping and ſelling, may gag. 
exerciſe another Trade of buying and ſelling. : But this he did 
not mention in his Certificate , but generally, ore tenus, certified , 
that there is no ſich Cuſtome as is pleaded. | 


Mickaller verſus Todderick. Cajus principium ante pag. 337. 353. 


1 A now the Court was of opinion, that the conſideratinnn 2. 


was illegall, and that the Action lies not; Foꝛ the conſide- Jones 341. 
ration to have money, tu pꝛocure him to be Kectoz of the Church, is 43 
aſymoniacall Contract and an unlawfull Act, condemned by all Pott. 426. 
Laws. Vide 2 Hen, 4.9. Coke lib. 10. fol. 99. Bewfages Caſe , 

& 19 Eliz. Dy. 355. Oneleys Caſe, 2 Hen. 5. 10. And where it 


was allevged, that Symony is ſuch a ſpiritual thing, and ſuch 


an offence whereof the Common Law takes not any notice at leaſt- 29 
biſe did not, befoze the Statute 31 Eliz. that was denyed. Se⸗ 

condly, It was held, that this Declaration is not good;  fo2 the 

gomiſe is to pay him, after that he is Rectoꝛ; and he ſhews, that 

he was Recto2 by bis procurement upon this pꝛomiſe, which 

cannot be; Foz he never was Recto but a Perſon utterly dilſabled 

to be a Parſon by this Symoniacal Contract, as in 23 Eliz, fo: 
not reading of Articles, and the Caſe in Cok. Lit. Vernons Caſe, colLin.234.4 
{oz the buying of Offices; whereupon it was held to be Erroz, and 


the Judgment was reverſed. 


TY. | Ward 


— — — — 
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Ward verſus Petiſer. 8 


ectione firmæ. Upon a Leaſe foz fide years by the ice 
E Grants inLitchfeild, ot partell of a Beadow,caUed the Parkes 
Hayn, in Cheſterton. Uipon Not guilty pleaded and evidence to 
Jury at the Bar, the Defendant pꝛetended, that the Leſſozs gaz 
not the intereff of the Soll, but thire the Friehold was in Sx x. 


ward Peto; and that the faiv Leſlozs had only primam Tonſuram gf 


the ſaid Land, from the Hapning, untill the Crop mowed and cg, 
ried away; fo2 they never had other pꝛolit thereof,but that Sir x4. 
ward Peto had all the pzofit thereof toz the refivue of the year; an 
then an Ejectione firme being bzoitght of the Land it ſelf, will noe 
lie; And therefoze they endeavoured to pꝛove, that Dir Edt 
Pero;being Loꝛd of the ſaid Manoꝛ, uſed every year after the 
taken awap,to fied the Meadow with Cattle, and to take the try 
and buſhes growing thereupon. But on the Plaintiffs part it waz 
tonteſſed. That they had only the firſt Crop. But that they uſq 
ts hayn it fooner oz later at their pleaſure, and to Keep it N 
hozter time uncut aecowing to the ſeafonablenef# of the year ahi 
p20ves, That the Friehold was in them who had the firſt C 
And of this optnfon was all the Court, that p2operly, unleſg 
matter be chewir to pzove the conwavy, the Freehdid is in hin un 
hath the fir# Tonkure; fox that is the mot beneliciall part of the 
year: And thoſe who have the after Paſture, have but the pzuſty n 
nature of Common: But admitting he hath but the firſt Crop, 
they held, that he may well have an Ejectionè firme thereof. / 


the Court adviſed the Jury, That if they conceived the Micars u 


onify the-fir-Crop, and not the entire pzofits thꝛough all the pen 
as the evidente whereby the Defendants ciatin ( which was « 
Leale in 29 Hen. 8. whereby he let the Bectozy and Tythes, erdet 
the Parfons Hayn(which was the Land in queſtion) fo; 42. pes; 
and after a conveyance of che Parſons Hayn, 5 Ed. 6.) inipozts;hi 
they ſhonrd find this matter fpectalp, and leave it to the Law, wht 
ther an Ejectione firmæ lien in this manner: But if they conceive 
the inttre Land fo2 all the pear tu be apperfaining to the Uicars, 
then they might gide a general Werdttt. And altet wards the Ju 

found a generatUerdire fo2 the Plaintiff - | 
Goldſmith verſ#s Ellen Sydnvr, Adminiſtratrix of William $ydnot, 
Mich. 9 Car, rot. 

pt upon an Obligation. & eD ndant pleaded, that the 
ſaid William Sydnor , the. gat, 16 Maii 9 Carol. co 
ram Roberto Heth, chief Juſtice of the Common Bench, concel- 
fit ſe teneri to Edward Hobert, in 400 l. ta be patd at Petitecof 
nertenſutng: Et ſi deficerit, &c. voluit & conoeſſit per ibidem ſcrip- 
tum, quod incurreret ſuper ſe, Heredes &Executores pena inStatuto 
Stapul. &c. Andfurther pleaded a Judgment againſt him in debt 
fo2 two hundꝛed pounds, at the Suit of Richard Hobert in the 
Os common 
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Common Bench; And that the ſaid William Sydnor in his life did 

not pay the laid debt of 4001. no: any part thereof ; and that the 

ſalo Statute remains in his fozce;and that ſhe hath not goods to be 

admin iſtred beſides, to the value of 1001, which are lyatle to the 
execution, upon the ſaid Statute and Judgment, Er hoc parat. 

eſt, &c. The Plaintiff replies quod bene & verum eſt, that the ſaid 
William >ydnor, by the laid Recogniſance conceſſit ſe teneri, to the 

ſaid Edward Hobert, 8c, but that there was a Defeaſance betwirt 

them, that il he had paid 100 l. to one Edward Leythorp upon the firſt 

of June 1635. and ſhould ſave him harmleſs, ac. And that the laid 
Statute ſhauld not be foꝛfeited, And that the Defendant hath ſuf- 
ficient to ſacisfie the Plaintiff and the ſaid Judgment. And here⸗ 

upon the Defendant demurred. And it was now argued by Grim- 

ſton, that this Statute, not being yet foxfeited, is not pleadable, — 
ind relyed upon the Cale of Harriſon, Co. lib. 5. fol. 28. b. But in this 
point the Court held, that there is a difference betwixt this Cale 

and Earriſons, which mas a Statute with a Defeaſance foz the per⸗ 
foumance of Covenants, which peradventure never ſhould be bꝛo⸗ 
len, and therefoze it ſhall be no plea to barre: But here is a Sta- 

tute fo2 the payment ol money abſolutely, at a day certain, which 3 f 
is allowable befoze debts upon an Obligation: But then Rolls 
u the Platntifftook an exception to the Plea in Barr, that the. 
leading of the Statute was not good, becauſe it is not ſaid per 
{þtem ſuum Obligatorium , nec ſecundum formam Statuti, Sc. 

Wo this opinion was all the Court. Vid. Cok. lib, 4 fol. 64. b. 
woods Caſe; TUheretoze faz this cauſe Rule was given; 

dat Judgment ſhoulo be entred fo2 the Plaintiff, unlels 
good caufe were ſhewn, Sc. And afterward, upon a ſecond mo- 
tion, Judgment was given fo2 the Piaintiff, fo2 this inſuffict- 
' icy, and exception to the Plea in Barr, by Richardſon, Jones, 
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mberkeley : But I conceived , that the Plea being but a Plea 
u Barr, and it being mentioned, that he acknowledged, Tk he fat- 
mol the payment, the penalty in the Statute Staple ſhould in- 
litre upon him; Jt cannot be intended, but to be a Statute ac- 
knowledged accozding to the fozm of the Statute of 23 Hen. 8. 
andthe rather, becauſe it is laid quod poſt recognitionem prædi- 
dm, ſuch a vefeaſance was made: So he admits it to be a Re- 
— But notwithitanding it was adjudged fo2 the Plain⸗ 


Boreton verſus Nicholls & alios, Paſch. 7 Car, rot, 115. 


Rror of a Judgment in the Common Bench in an EjeQione fir- 


5. 
mz: The Caſ: was, James Beck, Clerk, was ſeized in fee of Poſt. or. 


Lands in More ton-Henmarſn, being the Lands in queſtion, and had 


ue Job his eldeſt Son and James his ſecond Son, and by 


Indenture quinto Martii octavo Jacobi infcoffs of thoſe Tenements 
Hit Nicholas Overbury and others, to oo uſes in the Indenture, 
32 Viz. 


. 1 
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viz. tothe uſe of the ſaid James Beck Clerk, the Father, fo2 hig 
life, without impeachment of wafte; and after, to the uſe of James 
Beck the ſecond Son, to; his life; remainder after his deceaſe to the 
uſe of the firſt Son, ot the laid James Beck the Son, which ſhould 
have Iſſue Male of his body, and to bis Yerrs fo2 ever. And &@ 
want of ſuch Jſſue.the remainder to the uſe of the firſt Daughter g 
the ſaid James Beck the Son, which ſhould have Jfſu? of her bodp, 
and to her Heirs fo2 eber. And foꝛ default ot ſuch Illue, the remajy, 
der thereof to the right Yeirs ofthe ſaid James Beck the Son ſoze 
ver. They find, that James Beck Clerk, the Father, was ſeized jy 
life ; the remainder to James Beck his ſecond Son fo? like; the t, 
mainder over, Sc. prout. That the ſaid James Beck Clerk, the 45 
ther , died ſeized, the ſaid Job Beck being his Son and Heir: 
that the ſald Job had Jſſue Henry Beck the Leſſoz, and died. That 
the ſaid James Beck. Son ofthe ſaid James Beck Clerk, entred g 
ter the death of his Fatber, and had Jfſue James Beck; and that the 
ſato James Beck the Gzandſonne died without having Iſſue ; Ah 
that the (aid James Beck, the Don, after the death of the ſaid Jaume 
Beck his Son, ſo ſeized, levied a: Fine of thoſe tenements 0 
cogneſance de droit come ceo, Sc. with Proclamation 21 Jac. to A 
chard Brett and William Wheeler, who entred by fo2ce of the a 
Fine, and the (aid Henry Beck, the Son of Job Beck , entred uy 
them, anddemiſed to the Plaintiff fox years, upon whom the 
fendant, by the command of the ſaid Richard Brett and William 
Wheeler, entred and aaſed the ſaid Leſſee; and that the ſi 
— Beck, Don of the ſaid James Beck Clerk, is yet alive. Eil 
- ſuper totam materiam, Sc. and upon this Uerdict, after divers n. 
gunents in the Common Bench, it was adjudged fo2 the Def 
dants, that.this remainder to the younger Son, whs ſhould ei 
Iſſue, is but acontingent Uemainder, and a remainder to the right 
co.1.65.b, Heirs ,. veſted in James the Son; And that his fine is no cauſe 
Satt , [ozfeiture; up that the ſaid Henry, as heir of Job, might tak 
costs apvantage of the foxfetture, And this Judgment being mud 
by a wit of Erroꝛ inta the Kings Bench, it being once argued n 
the Bar, without much difficulty , the Judgment was this Can 
d med. a : ' 
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Burgeſſes Caſe. 


Ne Burgeſſe being outlawed upon an Endictment of Man- |, 

flaughter in the County of M ddleſex » bzought a Tait of : no. 51. 
Erraz to reverſe the outlawzy , and affigned foz Erroz, that 
he was over the Deas at the time of the Outlawzy, viz. at 
Urrick, in par tibus tranſmarinis: Yereupon counſel] being appoint⸗ 
mio the Pziſoner to plead, and the Erroz aſſigned, the Bings 
Attozney takes Iſſue, that he was here in Middleſex at the time 
ofthe Outlawzp, and traverfeth his being at Utrick , prout : 
whereupon Jſſue being joyned, and a Jury of Middleſex at the 
Parr the firſt day of this Term;Calthorp, being afſigned of Coun⸗ auterz4:145 
ſel] fo2 the Paiſoner fo2 aſſignment of Erroz, offered in evidence a 
Certificate under the Seal of the ſaiy Town. Jones Juſtice mo- 
hed it as doubtfull, whether he might have Counſell upon bis Trt- 
all, but all the other Juſtices held cljerly , that he ſhall have it, 
ehen the Triall is not upon the fact in the Endictnant, but upon 
collateral] matter ( viz, of his being beyond Seas.) And all the 
Þſices held, that it is not materiall in what place beyond. Seas 
as, ſo as he mag over the Seas ; and that the Certificate un- 
zu the Seal of the town where he was refdent without oath of 
the truth thereof, and one (won fo2 the expoſition of it inta Engliſh, 
isnot allowable; but a witneſs being ſwom, laid certainly, that 
he was there in fervice at the time of the Outlawzy aud befoze ; 
whereupon the Jury gave their Wervics accoꝛdinglp; and then he 
bas inſtantly arraigned upon the Endicment,and pleaded, Sc. 


The Caſe of Langforth Bridge. 


[Nformation againſt the Inhabitants of the County of Middle- . 
ſex, loꝛ not repairing of Langforth Budge, which by the Infoz⸗ 
matian was ſuppoſed to be an ancient Budge, and time out of 
mind had ben uſed to be repaired-by the Inhabitants of that 
County. The Defendants, proteſtando that it is not an ancient 
Bꝛiagez fo2 plea ſay, that it lately was erected by the Ring foz the 
benefit of his Mills; and hereupon Noy the Kings Attomey de- 
murred, becauſe he doth not anſwer, that it was an autient Budge, 


Co.Littl.9 4.4. 
Lib. 9. 3 l. b. 


ought 


but by pꝛoteſtatian, which being the ſubſtance of the Inkozmation, 
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R. 465. 
1 Rol. 90. 


good, wife of William Seagood : This ſurrender not to ſtand * 


n = lg 
ought to be eſpectally anſwered oz traverſed. Secondly , that 
the County ought to maintain Bꝛidges, becauſe they be fo? the eale 


and benefit of the people, unleſs'it be ſhewn who ought to repair 
them: And to that purpoſe he cited 10 Ed. 3. 28. and an antient 


Reco2d foꝛ Bow-Bridge 8 Ed. 2. in this Court, that the Jury found, 


it was to be repaired by: the Abby of Dertfort, and 37, Aſif, 
and a Recozd in 5 H. 5. in the Exchequer ; whereupon all the 
Court held the Plea to be ill, and Rule was given, that Jung; 
ment ſhould be entred fo2 the King, unleſs, Sc. 


Sir Edward Duncombs Caſe. 


—— Edw- Duncomb being endicted, Foz that there being ay 
antient High way in Batleſdon , he had incloſed his lands g 


both ſides thercok, whereby he had ſtraitned it, and the way was 


become Lutoſa & founderoſa, whereas by the Law of the Landhy 
ought to have made it a ſufficient way. Upon Nor guilty pleave, 
and evidence to the Jury at the Barr, it appeared to be a way be 
twirt two Lands ends in the common field, and that it was but 
four yards wide. But it was p2oved, that although he had man 
a Cauſep reaſonable good at his own charge fo2 Mozle⸗men , yt 
Carts and Coaches might not paſs, no2 could meet koz the ſtrait 
neſs thereof , noꝛ might go bcſives the way. And although it was 
aiſo pꝛoved, that by this charge he had made it better than it wy 
befoze, yet becauſe he had made the Hedges and the Jncloſurek 
that manner. he at his perill ought to maintain the way: And whers 
as befoze the Pariſh was chargeable with the reparations, now by 
this incloſure he is bound to repair it and to make it a good wr 
and maintain it at his own charge and pertll only. And Noy 
'turney general ſaid, It was ſo reſolved in 6 Jac. and 15 160M 
conference with all the Juſtices of England, which Richardſon c<irf 
Juſtice affftrmed. '* 1 


William Seagood verſus Hone and Alice his Wife, 
oe Mich. 8 Car. rot, 195, 


rn firmæ, fo Lands in Tuddington of a Leaſe of Henry 
', Seagood fo? thꝛee years. Upon Not guilty pleaded and ſpe 
cal Uerdict, the Caſe was, John Reve, Copyholder in Fix ofthe 
Mano? of Tuddington (where the Cuſtome was found to be, that 
any Copyholder might ſurrender out of Court into the hands of 
two Tenants,Copyholders of the Mano, to the uſe of any other) 
ſurrendꝛed into the hands of two ſuch Tenants of the Banoz ,' the 
ſaid Tenements to the uſe of Francis Reve, and John Reve ſon of 
the ſaid Francis, and of the longeſt liver of them both. And fo! 


want ok Iſſue of the ſaid John Reve the Son, of his body lawfully 


begotten, the Lands to remain to the younger Son of Mary Ser 
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be in full fo2ce untill after the death of John Reve. John Re ve died , 


and the ſurrender was pꝛelented at the next Court; And Francis 


Reve, and John Reve ſon of the ſaid Francis were admitted tenants 
to them and the longer liver of them, and to the heirs of the body of 


the ſaid John Reve the ſon the remainder to the younger ſon of 
the ſaid Mary Seagood. They alſo found . that Francis, and after 
ohn Reve, died without ifſit ; and that Henry Seagood was the 
— 5 fon ofthe laid Mary, at the time ot the ſurrender, who was 
d Tenant and entred and made a Leaſe fo2 thtce mars to 
Plaintiff: And that the faid Alice, wile to the Delendant, is heir 
is the laid John Reve, and efftred and ouſfea the Plaintiff. And if, 


bc. Che firſt queſtion was upon this clauſe, (This ſurrender not 


to ſtand and be in full force, until after the death of John Neve, ) whe⸗ 
thir the ſurrender be good, and that clauſe void? And it was re- 


aden, that the fuvrender was good; and that clauſe ( being repug- 
nnn to the pztmiſſes hall be rejected as void and idle, and ſhall not Jones 326. 


dliroy the premiſſes. The fecdnd queſtton , whether upon this 
ſurrewer John had an Eſtate fo2 life only, oꝛ an Eſtate to him and 
his heirs of his body? And it was reſolved , that John had but an 
Ekite f02 life; aud being an Eſtatefoz life limited by expꝛeſs limi⸗ 
ton, it ſhall not be an Effate unto him higher by implication.Anvy 


although peradventure, it might be further iar ger by implication cr. 416. 
maveviſe., pet it Wall not be lo in a fucrender 02 conveyaiice ; in Goo 128. 


piſſing of which; ths party ought 02 might dave dad ſufficient coun: 


 itodirect him: CAaherefo:e fo) the two firſt points, it was refol> 


wed fo? the Plaintiff by the opinion ol all the four Juffices. But 
Ade manner of the finding, Jones doubted whether it ſhouty be a 
ſiffitient fartenver to the nſe of the Plaintif, Betauſe the merdia 
lad, that it is cuſtomany Land of the Mano: of Tuddington, ans 
tht lutdender ought to have been into the hands ol two-Tenants of 
te Pani Bat the Copy of the ſurrender found, fs in he! verbs 

diagton in the margent, At the Court Baron of the Honour of 
Hanpron; F. S. and 7. D. Tenants of the Honour of Hampton, do 
preloht, that Johi Reve did ſurrender into thꝭ hands of the two Te- 
nates of the Hondur,Gre.ut ſupra. And that being a Court of the 
Honour, and into the hands of the Tenants of the Honour, is not 
dw. But all the other thee Juſtices held, Jt was good enough ; 
Fi Tuddin gton being in the margent , Jt Hall be laid · viſtintt 
Conft by it ſelf: Foz an Yonour conſiſts of many Banozs, pet all 
the Courts fo2 the Wanozs are viſſinguiſhey and have feveral Co- 


Fiolvers;Anvd although there is fo2 all the Manos but ont Court, Co. Littl. 58.0. 


in in the thre of the Abbeys, that they kept hut one Court fo: 
mm uno: (thereupon it was avjuvged fox the Plaimeitt. 


1. $pirt 


ve quaſi ſtuvral an viſtinct Courts. And I it ma uli ©*+ 27% 
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Cann, being ſeized in Fe of divers Meſſuages and lands hoden 


of ſuch Iflue, To my Son Henry and the heirs Malgs of his body, 


- heirs of his body, To remain ta my Son Frances for ever: lum 
will, That my wife Margart ſhall have the uſt and keeping of 


[> Ding 5 beld;her felf un, '8c. That Dbamas Cana the Leſſa q 
Couſin und heir ofthe ald Henry, vi. Son of Thomas Cann, 


Leaſe, in the Declaration mentioned: And that the laid Elizabeth 


Spirt verſas Bence, Hill. 8 Car. rot. 246. 


PB avi 


L Rrorofa Judgment in the common Bench, in an Ejectione ſi 
mz; where, upon u ſpecial Uerdict, the Caſe was: Thomas 


in Socage, and having tha Sons, Thomas, Francis, and Henry, 
deviſeth his Lands in this manner. 1 Deviſe to Thomas my Land 
in Horim, to him and his Heirs Males of his body; Remainderip 
Francis and his H:irs, Lem, I give to Francis my Son my houſein 
Wickwarr,to him and to the heirs Malks of his body. And for lack 


Item, I give to my Son Henry, and his heirs, freely:my houſe inthe 
Burrough of Wickwarr, in which I dwell, Item. I give unto my faid 
Son Henry my houſe and lands in Impſteade. Item, I give yntohin 
two houſes in Wickwarr, in the tenure of J.. Item'l give untathe 
ſaid Henry my paſtures called the q oui h. fields, & one Meadow ci 
Mar ba in Wickwarr( which are found to be the Land in queſtion) 
yielding the rents and ſervices therefore due. Alſo L will, that allfar 
gains, Grants, and Covenants whieh I have from Nicholas Hiebim 
Son Henry ſhall enjoy, and hir heirs for evet: And for lad 


Son Henry, and of all the premiſſes tu him bequeathed, duringher 
natural life, paying tot him yearly for his maintenance eight pang, 
trayning him up in learning. and what more of her own plegſyr, 
the Lands called South - fields and Warhay, are the Lands in i 
Declaration; And that they be not parcel of the Bꝛants, and a 
gains, iohich Thomas Cann han of Nicholas Webb. Chat Ibo 
Cann the Son, had ifſue' Tho. Cann the Leſſaz; that Henry 1 
tred into the Lands in the Declaration, and took the pꝛolits the 
ol, and was ſeized prout Lex, &. And that afterwards: the in 
Henry togk to wife Elizabeth; Andi that in 38. Eli. in the lia i 
Margarethe infeoffed of ibe Lands in queſtian Rich. Lochiogion 
and George White, and their Helts; to the ufo ofthe ſaid Neon 
und Elizabeth his TUite, and thethetrn of theirbodies, and athgsto 
the uſe of the heirs of Henry, 'with-warranty touthe Feotios an 
their heirs again: all perforis::Aftorwitasz that Margaret dytl; 
Aud then flenry dyed without iſſue; and the laid Elizabeth. fach 


und beir of the ſai hn mas Cann, the heit ot the Deviſoz, and ws 
of full age ot one and twenty years at the time ub the death oftlen. 
And that afterward the ſaid Thomas Cann entred, and mane the 


took to husband the ſaid Robert Spirt, who thereupon reentred;A\ 
that the ſaid Elizabeth is yet alive. Et fi ſuper totam, &c. And 4 


Lese ³· NPIRIT 5 


Carol: Regis, in Banco Regis. | 369 


— 


ter divers continuances, Judgment in the Common Bench was 
given fo2 the Plaintiff. And of this Judgment a wait ok Erroz 
was bzought, and the Erro2 aſſigned in point of Law; and it was 
argued divers times at the Bar, viz. by May nard, Maſon, and Noy 
gttiirney General fo2 the Plaintiff in the wit of Erroz, and by Ger- 
myn, Mallet and Caltliorp fo2 the Defendant: And in this Term 
{t-was openly argued at the Bench two ſeveral daps, viz, by 
Berkeley and my ſelf the one day, and by Jones and Richardſon 
onanother day. «Two queſttons were made and argued; Firſt, Uhe⸗ 
ther Henry hath an eſtate fo? life only, by this Deviſe; in the Lande 
mqueſtion, 02 an eſtate Tait? Fo2 ik he hath an eſtate Tail; then 
it is a diſcontinuance, and Judgment clearly ought to be given foz 
the Defendant. Ind it was ſtrongly urged, That the laſt clauſe 
the Deviſe to Henry, where it is deviſed To him and his heirs; 
lad for lack of heirs of his body, Toremein to Francs and tlie heir 
ulis body, extends to all the claufes befoze, and makes him to have 
m eltate tail in all the Lands deviſed unto him. And one ſpect- 
{reaſon offered, was, becauſe he deviſed to Thomas and Francis, 
- hizetveſt and ſecond ſons, Eftates of inheritance: So he intended to 
pe as great an Effate to his youngeſt: Son: Foz by intendment, co.5.15.« 
jWulfecion is thual. Alfo the wozd Item couples them together, 
nat he chould have as great Eſtate in quality as the others. And 
want his point all the four Juſtices argued and agreed, That 
Iny had but an Etats fo2 life in the Land in queſtfon ; And that 
raft claule, (And for lack of heirs of his Body) ſhall extend onlp 
Jide Lands mm that clauſe , viz. to the'Bargains'and Gzants, 
Won is found, That it was not auy part ef the Bargains and 
its. They all agreed, That the words in a Will Which diſin- Poll.g50. 
gitthe Heir at the Common Law oug fit to have af apparent in- 
umz and not to be ambiguous and doubtkuk; and that the intent 
night to be eolterted ont of the words ok the Cult, and not from 
1 intendment 02 averment : And thereſtze when he gave 
100 homas in tal; and in ſecond, to Francis in tail, and in the 
thirv, to Henry in fee, and in the foutth; eu tlenry only ; not men- 
Wunng any ' Eſtate, the Law hall*conffrue it, that he tha 
hive at but fo21ife'; and that he did not intend a oft tereffate.A 
05 wozd Alſo, it is no mote than the wozd And; kind chall not 
tothe quantity of the eſtate, but to the clauſe following, Thar 
fledeviſeth;'$c.' And fo that was relied upon the Books Co. 6. 16. 
Wilds Caſe, and Coliers Caſe there: Vid. 22 Ed. 3. 16. 7 Ed. 6, 
Yeviſe 38. 28 Hen. 8. Dy. 1. 34 Ed. 3. Avowry 158, Co. 9. 127. 
Wndays Cafe ; twoherefaze fo? this point they all agried, That it 
as but an enate fo; life, and concluded with the Judgment in the 
Common Bench: ' Secondly, Thether this warranty be a Bar 
ning<the life of the Feme? It was objected that tt was a war- 
ritity,- which commented per 4 ein, ſo as it cannot bar: Foz 
when Henry entred in the life of Margaret, it was a diſſeiſin to her, 
ind by conſequence to him in Reverſion. But in this point all the 
79 N Aaa  Juffices 
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C0.3.59. a. 


Ante 304- 


Hob. 27. 


Jones 200» + 


ment to ules; And the 


Juſtices agreed, that it was no warranty which began by diileiy; 


Foz firſt it is doubtful, whether the Feme had an cifate-fo2 life, 


only the Gardianſhip? And Berkeley beld , That ſhe was au 
Gardian ; but the others againſt him, Becaule the limitation , 
She ſhall have it during her life. But although ſhe hath titie by thi 
deviſe to have an Eſtate fo2 life, yet it is not found that ſhe ever n 
ſeized thereof; and therefoze it cannot be a diſſeiſin unto her. Aiſoi 
is no warranty beginning by diſſeiſin, Becauſe Henry occupied ſtun 
the death of Thomas Cann his Gzanpfather, and entred 1576. a0 
it is not found, That he made any diſleiſin, noz had any ſuch inte 
tion at the time of the entry by himſelf. Thirdly, Then the queſta 


who 9 1 gainſt n To 

ranty from an Anceſtoꝛ 13 AND. made a Feoffnent to ui 

and there the warranty was created. and did extend to the eſtate ly 

fo2e the Feoffment. 770075 the warranty begins with the Feol 
Jeonee 
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- ranger, and to the right heirs of the Baron, The (Uarranty is ve⸗ 
| the wife, and quoad the ſtranger. But to theſe Caſes it was 


| ofthe Caſe 31 Ed. 3. where a fine was levied with warranty to 


. varranty by Yogcher, although it returns eodem inſtanti; fo2 the 
late is given by the render, and ſhe is in the per, but ſo it is not 


ted a Caſe 7 Eliz. in the Common Bench, whereone made a Feoff- 


\ hers where he doth not bind Himſelf, Jt is void to bind the heir, 
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n 


her eſtate, ſhall be ſatd to have continuance; and in'pzoof thereof 
thele Caſes were urged, 17 Ed. 3. 47. 39 Ed. 3. 9. 31 Ed. 3. Voucher 
25. where the Baron made a Feoffment with warranty againſt all 
perſons» and takes back an eſtate to him and his wife, and to a r 350+ 


termined quoad the Feeſimple, but it is in eſſe, quoad the Ciſfate of 


anſwered, That they be not like to the Caſe in queſtion, becauſe 
there the warranty was well created and'vefted in the Feoffie , and 
is annexed to his eſtate, and he was entitled to the benefit of it by 
Voucher 02 Rebutter; and when he took back the Effate; it veſted in 
him as Aſſignee in the per, and not in the poſt, which is the reaſon 


the Conuſee, his heirs and afſigns, who renders by the ſame fine 
tothe Conuſoꝛ and his wife, That the thall have benefit by this 


here. And although it was alledged. That every one coming in 
of any Eſtate may rebut by the warranty attached upon the Land , co.. 63.2. 
yet as this caſe is, hecauſe he comes inthe poſt, befoze ths warranty 
attached, he ſhall not have benefit thereof; And therefoze Jones ct- 


ment with warranty, to the uſe of himſelf fo life, remainder fo life, 
temainder to his right heirs, That it was reſolved this warranty 
thould not bind, fo2 the remainder to hade benefit thereof. The third 
reaſon was made by Jones and my ſelf, That a Feoffment with 
warranty being by Tenant fo2 life, to bar the Reverſlon, is not fa- vo. 352. 
wured in Law. And when it is to the uſeof himſelf and his wife; 
aud to the uſe of his right beirs; the warranty is deffraped quoad 
him who created it, and never by any means may bind him in his 
life, And when the Anceſto2 is not bound thereby, his heirs may 
not be bound. ag Litt. ſect. 734. Uncle of Tenant in Cail being in⸗ 
ſtolfed, makes a deviſe with warranty, which deſcends upon the 
Hue in tail, it ſhall not bind, becauſe it is a Maxime, That the 
Heir is not bound where the Anceſtor is not bound himſelf; and to 
that purpoſe was cited 31 Ed. 3. grants 85. A Father binds his 


Ca, Lirt, 386. a. wherefoze fo2 this point, the Court being divided, 
Adjournatur, ; 


0 Sir Henry Ferrers Caſe. 


8 B Henry Ferrers, Batonet,was endicted by the name of Sir 6. 

Henry Ferrers Knight, fozthe murther of ons Stone, whom one Jones 346. 

Night:ngale frlonioullp murthered, and that the laid Sir Henry 

vas pycſent, aiding and abetting, Kc. Upon this Endiament t , 

Dit Henry Ferrers being eee, That he was never Bnigh> z cc. 482. 
aa 2 ten 
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Co 9.68.4, 
2 Cr. 280. 


Jones 348. 
1 Rol. 934. 
Hutt. 128. 


Co. Litt. 364. b. 


3 Cr. 161. 


ted, which being conkeſſed, the Endictment was held not to be (ug, 
ficient ; wherefoze he was endicted de novo, by the name of Sir 
Henry Ferrers, Baronet; and being arraigned pleaded Not guilty, 
and was tried at the Bar; and upon the Evidence it appeared, 
That he was arreſted ko; debt, and that Nightingale his «ſervant 
in ſeeking to reſcue him, as was pzetended, killed the ſaid Stone; 
But bkcaule the Tarrant to arreſt him was by the name of Henry 
Ferrers Knight, and he never was a Knight, it was held by all the 
Court, That it was a variance in an eſſential part of the name, 
and they had no authozity by that Tarrant to arreſt Sir Henry 
Ferrers Baronet : So it is an ill Tarrant . and the killing of an 
Officer in executing that Warrant cannot be murder, becauſe ng 
good Marrant. But upon the Evidence it appeared clearly, That 
Dir Henry Ferrers upon the arreſt obeyed, and was put into an 
Youfe befoze the fighting, betwirt the cer.and his Servant; 
ma he was found Nor guilty of the Hurder and Wanſlaugh 
r. | | . 


Dorcheſter verſus Webb. Mich. 9 Car. rot. 373. 


Ebt, by Anne Dorcheſter, Executrix df Anne Rowe, upon an 
Obligation'of 2601, by William Webb, @The Defendant 
pl:aded; That John Dorcheſter, late Husband to the ſaid Anne, 
und the ſaid William Webb were obliged in this Bond jointly am 
ſeverally to the ſaid Anne Rowe; and that the ſaid John Dorche 
ſer died, and made the ſaid Anne his wife the now Plaintiff, am 
the ſaid Anne Rowe the Obligee his Executrices ; aud that the ſai) 
Anne Rowe renounced, and the fatd Anne Dorcheſter adminiſtred, 
and that Aſets ta pay the ſaid Debt came to the Plaintiff, Et hee 
&c, The Plaintiff confeſſeth the Mill of John Dorcheſter. Jn 
that the ſaid Anne Rowe renounced, And that the (aid Anne Dor- 
cheſter fully adminiſtred all the Goods of Jonn Dorcheſter; And aþ 
ter the laid Anne Rowe mare the Plaintiff her Executrix, And that 
neither at the death ol the ſaid Anne Rowe, nec unquam poſtea, 
any goods of the ſaid John Dorcheſter came to the hands of the 
Plaintiff, And upon this the Defendant demurred;and it was at-, 
gued by Sir John Banks and Grimſton fo the Defendant, and by 
Calthorp and Serjeant Ward foꝛ the Plaintiff: And the Defen 
vant much inliſted , That when the Obligte makes the Obligo: 
his Executoꝛ, it is areleaſe in Law ok the Debt, and ſs it is when 
he makes one of the Obligoꝛs his Erecuto2; Foꝛ a releaſe to one 
isareleaſe to both. And by the ſame reaſon when the. Obligi 
makes the Executoꝛ of, one of the Obligozs, who is chargeable to 


that Debt, his Executoꝛ, It is a releaſe in Law of that Debt; 5 


he may not fue himſelf, noꝛ his Companion: And although it be 


pleaded, That he fully adminiſtred the goods of John Dorcheſter, pit 


that is not material, noꝛ alters the Caſe ; fo2 ſhe remains always. 
the Executrix of John Dorcheſter, -and may have the 56d 
l 


S8 
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ſaid John Dorcheſter : And fo: that purpoſe. cit:v Mary Shiple;'s 


Cale, Co. 8. fol. 134. That if cn Executrix pleads plene admini- 


ſtravit, the Plaintiff may take Judgment pꝛeſently, and expect 

when ſhe hath Aſers : But Jones, Berkeley, and my ſelf (Richard- 

ſoo being abſent) agried, That the Defendant bath no cauſe ol de⸗ 
murrer, but that Judgment ſhall be given fo2 the Plaintiff, Firſt we Co 136.3. 
agrird, That when the Oebter makes the Debtoz his Erecutoz, it 5. Com.. 
is not abſolutely a diſcharge of the Debt; foz the Debt remains b. D 
as Aſets in the hands of the Debto2 Executog, and is quali a releaſe ws —— 

in Law, becauſe he cannot be ſued, but it is a mer ſiſpenſion of . 01. 520. 
the Action, where the eme Debtee takes the Debtoz to husband, Moor 23; 
git a man Debtee takes the Oebtoz to wife, That is a releaſe in 3 14. 
Law, becauſe they may not be ſued , and perſonal Actions once ſu- Dier 140. x. 
ſpendyy are perp-tually ſuſpended ; But where the Exęcutoꝛ of the 3 Cris. 
Debto2 is made Executoꝛ to the Debt, he hath nothing thereby in gn. ® + 
his own right, but is only to uſe an Action in the right of another: 
And although ſhe be Executrix to John Dorcheſter , pet when ſhe 
hath fully adminiſtred all the Eſtate of the ſaid John Dorcheſter, 


ld e the be made Erecutrix to Anne Rowe, the hath in a mamer 


viſtharged her ſelf of being Executrix to John Dorcheſter, and hath 

not any thing of hes Eſtate. And they denied the Law to be as it cos. 134. 
iscited in Shepleys Caſe, That if an Executoꝛ pleads plene admi- —_ 53: _ 
ciſtravit, the Plaintiff may pꝛay Judgment againſt him, when 6 ©" 
ſets comes unto him; but the Plaintiff is to be barred if he ac- 

ilch is found againſt him, he ſhall be barred alſo, and pay coſts to 
thaDefendant : But the difference is, when it is found, That the 1 Leon. 68. 
Defendant bath ſome 4ſzzs, although of little value; fo as he hath 

tot fully adminiſtred, The Plaintiff ſhall have Judgment foz the Ante 167. 
intire Debt, but he ſhall not have Execution, but of as much as is 1 | 
found, and ſhall not be barred fo2 the reſidue ; and if moze Aſſers 3 Cr. 3 18.592. 
come afterwards, he may have a Scire facias to have erccution there- 

of; but if it be found, That he hath fully adminiſtred, oz if it be ſo 

pleaded and confeſſed, the Judgment ſhall be againſt the Plaintiff; 1 Rol 934 
and ſo are all the Pꝛeſidents; wherefoze here, ſhe having fully ad⸗ 7 
miniſtred all the goods of John Dorcheſter , and not being charge- 

able to that Debt, as Executrix to John Dorcheſter, ſhe as Erecu- 

ttir of the ſai Anne Rowe map maintain this Adion againf the 


- knowledge it; and if he deny that he hath not fully adminiſtred, . 


aid Webb the other Obligo2 ; wherefoze it was adjudged fo2 the 


Plaintiff, Vid. 8 Ed. 4. 3. 20 Ed, 4. 17. 21 Ed. 4.8 1. 21 Hen. 7. 31. 
11 Hen. 4. 83. 11 Hen. 7. 4. Coke lib. 8. fol. 136. Sir John Need- 


hams Caſe. 


| |» Sir William Wallers Cafe. 


or William Waller was endicted, fo that he in the Palace ok 8. 
.) Weſtminſter near the great Hall, the Juſtices in the Kings Jones 3.3. 


Bench, Chancery, and Common Bench, Judicially ſitting to hear 


cauſes, 


* 
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cauſes, made an Atlault and Alfray upon Sir Thomas Reignolds, 
and beat him, fn diſturbance of the Law and contempt to the King, 


. &c. and upon this, being arraigned and found guilty,” Becauſe th 


= - o 


Endictment was not, Thgthe did it in the pꝛeſence of the Tufficeg, 
no? in the pzeſence of the Bing, all the Judges agreed , That th 
Judgment of the cutting off his hand ſhould not be given, and g 
1eriatim, they delivered their opinions: But becauſe this oſſeng 
was tn the Palace near the Yall doo) , whereby Tumults: 

Have been made; and becauſe it was found tobe done, ſitting all the 
Courts, and in difturbance of Juſtice and the Law, and in. con 
tempt to the Ring, the Court awarded, That he ſhould be imyy, 
ſoned foz the ſaid offence, during the Rings pleaſure, and ſhoulppy 
one thouſand pounds Fine, bythe opinion of Richardſon chief J, 
ffice, Jones, and Berkeley : Aud Jones und Berkeley woll hay 
parcel of the Judgment to have been, That he ſhould make hi 


- ſubmiſſion in all the Courts of the Kings Bench, Chancery, an 


Common Bench; becauſe the offence was made to the laid Courts: 
But Richardſon and I did not agree thereto , becauſe there new 
was any ſuch Judgment befoze, aud fo? the Fine 1 conceived thi 
500 l. was ſufficient, and it was awarded, That he ſhould h 
bound with Sureties to his good behaviour. Vide 22 Ed. 3. 1j 
39 All. 1. 19 Ed. 3. Judgment 17. 41 Ed, 3. Corone 280. 42 l 
18. 41 Aff. 25. Dy. 188. Stanford fol. 38. Trin. 19 Ed. 3. rot. 3, 
Carus Caſe 37 Eliz. Striking at the Court of Cards Statrs, on 
Impꝛiſonment and Fine, Hill. 17 Eliz. ror. 6. inter placita Reg 
Thomas Joans Endicted fo; Murder, apud /e new Pallace Weſtq, 
24 January an. 17 Eliz. cognovit judicium, manus amputatur. Wat 
it is not expzeſſed, ſedente Curia. 2 | | 
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Emoraudum, In the Vacation, w/>. in 72257 1634. William t. 
Noy(Atturney General) died at his houſe in Brainford, in the 

County of Mi daleſex : And Sir Edward Coke (who was Atturney 

General to Q. Elizabeth and to K. James, and afterwards chief Ju- 

flice.of the Common Bench, and then chief Juſtice of the Kings * C. 407. 

ench, and in 14 Jacobi diſcharged of that place) died at his houte 

in Stoke, in the County of Buck,in September 1634. being a prudent, 

Ave, and learned man in the Common Laws of this Realm, and of 

"pious and vertupus life, He died in the eighty ſecond year of his 

ge. And in the ſame Vacatjon, vg. 14 September, the King at 

Haupton Court diſcharged and removed Sir Rebers Heath from his Ante $2,565. 

lace of chief Juſtice of che Common Bench, and within two days Jones 330. 

fer, appointed Sir John Hynch of Erays · Ina, who was of the Kings 

arncd Councel, and Atturney to. Henrietta Marra the Queen) to 

e Ser jeant at Law and chief Juſtice of the ſaid Court. Who the firſt 

Ay of this Term came unto tie Chancery Bar, where, after a Speeel 

ts by the Lord Coventry Keeper of the great Seal, and his anſwer 

Ke of was ſworn Serjeant at Law : And-upon Monday (being 
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day of Eſſoyns of Quindena Mich.) appeared at the Common 
bench Bar,clad and attired in his party coloured Robes and Habila- 
thents of a Serjeant at Law. & counted upon a Writ of Right, e pre- 
tipe in Capite, brought by the ſaid Queen againſt Henry E. of Hoi. 
land, chief Juſtice andJuſtice in Eyre of all the Kings Foreſts, Chaſes, 
Parks, and Warrens citra Trent; and Steward of all the Queens 
Courts, &c. And the ſaid 8ir John Fynch gave Rings,quorum Inſcrip. 
tio fut, Roſe © Lilia dant prm_ and kept his Feaſt ; and the 
nat dav, being Thurſday,the 16. of October, was ſworn chief Juſtice 
gfthe Common Bench: And upon the Saturday following, arraied 
in his Judges Robes, and accompanied by the Earls of Dorſet, Hol- 
land, Newport, and forty other of Nobles, Knights, and Eſquires 
i ade of Grays- Inn, and Inns of Chancery, and Officers of the 

fd Court attending him) was ſo brought unto the ſaid Court. DO 
And note that the foreſaid Sir R. Heath appeared at the Common 
Bench Bar the firſt day of this Term; and, being in his place of ju- 
nior Serjeant at Law, pleaded for his Clients as Serjeant at Law: 
Which was done by the Kings ſpecial command , upon his humble: 
Petition to his Majeſty ; who; by adyice of the Lords of his Coun- 
cel. granted him leave to practiſe there, and in all other his Courts 

tWeſ{minſter, excepting the Stay-Chamber only, 
' And in this Vacation Sir ohn Banks (Reader of Grays- Inn) _ 
| the 
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Ante 220, 


Hob. 3 1 2. 


Ante 220. 


Jones 251. - 


' Defendant had not paid them. Thereupon the Defendaithy 


the Princes Atturney) was ſworn Atturney Genersl : And Sir Ri. 
chard Sheldon the Kings Sollicitor reſigned up his place, having oh. 
tained a new Patent, to be one of the Kings Learned Counſel, with 
the ſame Fee he had before (Vi. 70 l. per annum) and with a privy 
Seal to have precedency before the Kings Sollicitor, * And E4wayy 
Littleton of the Inner Temple (Recorder of London) was made the 
Kings Sollicitor. | 


Tylley verſus Peirce: Paſch, 10 Car. rot. 306. 


22 upon an Obligation of 6001. conditioned, whereas the 
Defendant was to eſpouſe A. S. a TUidow : Ik the Marrtagg 
took effect, and he ſhould ſurvive the (atd A. S. That ff within thy 
months after his deceaſe there were paid to the ſatd Obligees 390], 
to and fo? ſuch uſes and purpoſes as the ſatd A. S. by any wiiting 


under her Hand and Seal/ſubſcribed and publiſhed in the p2eſency 


of two witneſſes , ſhould nominate; veclare, and appoint, Then, 
&c. The Defenvaat pleaded, that ſhe did not limit, declare, 
appoſnt any.uſe oz purpoſe-fo2 the imployment of that money. K 

Plaintiff replies, that ſhe by her TUilt in waiting , ſealed and pu 
liſhed by her in the pꝛelente of two witneffes (naming their nam 
did thereby will and appoint ſuch ſums to be paid, And that the 


murred, And now Rolls fo2 ths Defendant ſhewed the cauſe,” fi 
that ſhe ought to have made a Deed in wꝛiting, and not a Cal. 
firſt. Becauſe it was not to have any effect until after her death, in 
it was am bulatoꝛy and revocable; and a Feme''Covett may nit 
make any Mill. But the Court Jones being abſent) held, The 

this Declaration was good: Fo2 although a Teme Covert map ut 
make a All without her husbands aſſent,” pet that Detlaratian i 


fozm of a TTlill, is good enough: And thereupon Richardfon tit 
om 


a Caſe to be adjudged in the mon Bench when he was ch 
Juſtice there, upon a Conveyance, wherein was a Pꝛoviſo, 
one might revoke the uſes by waiting under his hand and ſeal That 
a revocation hy Mill under his hand and ſeal, was adjudged a gl 
revocation: And although the pleading was here, That the lan 
A. S. voluit & deviſavit, and not that it was appointed by her, yt 
the Court held it to be well enough: Foꝛ it is not pzoperly a (il, 
being made by a Fewe Covert ; but a waiting in nature of a TUM; 
wherefoze Rule was given, That Judgment ſhould be entred fo7the 
Plaintiff, unlefs other cauſe, &c. o * 


Holmes Caſe. 
\ liam Holmes was endicted in London, Fo: that he l 
April 7 Caroli , being poſſeſſed of an houſe in London in 
Throgmorton Street, in ſuch a Ward'fo2 ſir years, re mainder to job. 


S. foz 3; years, the Keverſion to the Coꝛpoꝛation of Haberdz wy” in 
Fer. 


S ot am min ani. . A k 


rr 
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fee; He vi et armis, 3 April. ſeptimo Carols, the ſaid houſe telo- . 
nice, voluntarie, & malutoſe, igne combuſſit, ea intentione, ad ean- 

em domum manfienalem,nec non diverſas alias domos manſionales 
diverſorum Leigeorum Domini Regis; adtunc & idem ſituat. et 


eriſtent. ad dictum domum manſionalem dicti Mallieſmi Holms con- 


tigue ad jacent,adtunc et ibidem felonice, volunt arie, et malitioſe to- 
taliter comburendo et igne conſumendo contra pacem. And upon 
this being arraigned at Newgate, he was found guilty: And be⸗ 
fozz Judgment, this Envictment was removed by Certiorari into 
this Court. And it was argued at the. Barr by Grimſton, That 
it was not felony. And now this Term at the Bench , and by Ri- 


chardſon, chick Juſtice, Jones, and Berkeley, it was held, That it 3 1a\t-66.67. 


was not felony to burn an houſe whereof he is in poſſeſſion , by 
virtue of a Leaſe fo2 yzarz: Foz they ſaio, that burning of houſes 
is not felony , unleſs that they were zdes alienz : And therefoze 
Britton fol. 16. et Bracton fol. 146, er 27. Af, 44. mentions, That 


{tis felony to burn the houſe of another, and 10 Ed. 4.14. 3. H. 7. 10. 


et 10 H. 7. i et Cok lib. 1 1. fol. 29. Poulters Caſe, which lay, That 
burning of houſes generally is felony, are to be int ended de ædibus 
llienis, et non propriis: And although the Endictment be ea inten- 
ione ad comburendum felonice, voluntarie, et malitioſe, the houſes 
ofdivers others contigue adjacentes, yet intent only without fact , 
is not felony. Alſo Berkeley and Jones held, that it cannot be ſald 
tobe vi et armis, when it is in his own poſſeſſion. Alſo Jones ſatd , 
that he could not be well endicted of felony, becauſe none of their 
names are mentioned who be the owners of the houſes adjoyning. 
But to that objection Berkeley and Richardſon agreed not. But [ 
atgued that the burning in the Endictment mentioned, is felony , 


becauſe it is capitale crimen, felleo animo perpetratum, which is the 


definition of felony in Cok. Lit. 391. a. Alſo by the rule in Bracton 46. 
od incendium nequiter, et ob inimicitias, factum capitali pena 
puniatur;Si vero fit incendium fortuito vel per negligentiam, et non 
maliconſcientia,non fic punietur;ſed verſus eum criminaliter agatur. 
And it cannot be ſatd to be by negligence in anothers houſe; where⸗ 


qe it is to be intended in his own houſe. Alſo this burning is 


found to be malitioſè, fo it is mala conſcientia et nequiter factum. 
A this burning of his houle in a ſtreet of the City, adjopning to 
the houſes of others, is to the endangering ofthe City, and there⸗ 
ohe ought to be conffrued to be felony ; but lo perad venture is not 
the burning of his houſe in the fields. And whereas it was laid, 
That the intention cannot make a felony, it was anſwered, That 
the intention here is coupled with an act of burning, and with the 
intendment of an act, which is felony, as 5 H. 7. 18. 7 H. 7. 42. 
13 Ed. 4. 9. (here a man delivers goods to one, and afterwards 
he that delivered them, pꝛivately ſteals them, to the intent to charge 
him, gc. tis felony. And whereas 'twas objected, That being 
his own poſſeſſion, it cannot be ſatd vi et armis: I anſwered, That 
net armis is well enough, where there Ms Maleteſance, as it — 

| n 
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Ante 325. 
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1 Rol. 39. 
Ante 177. 


2 Cr. 190. 


in an action upon the Cale. Vide Co. Lib, 9. fol. 50. b. Alſo even 
Endictment is vi et armis et contra pacem, where an act is done g, 
gainſt the Commonwealth. So is it where a ſervant runs am; 
with goods committed to his truft above fozty ſhillings, althoug 
p2operly it caunot be ſaid to be vi et armis, becaule they were in jig 
cuſtody. And in this caſe the ill conſequence which might hay 
fallen out by this act, makes the offence the Late andthe books 
in 10 Ed. 4. 14. 3 H. 7. 10. 11 H. 7. 1, & Stanfo 36. Co. 11. 2 
Co. 4. 20. a. put the caſe of burning of houſes generally, and nat g 
the burning of other mens houſes. And it is an equal miſchief iu 
Commonwealth, to burn his own in a City oz Gill, as to burn 


f 
* houſes of others, fo2 the danger which may enſue. But the oth 


thꝛte Jullites reſolved ut ſupra, that it was not felony ; where 
he was Diſcharged thereof: But becauſe it was an erozbit 
offence, and found, they ozvered, that he ſhould be fined 500], tg ' 
the King, and impꝛiloned during the Kings pleaſure , and ſha 
ſtand upon the Pillozy with a paper upon his head, ſignikyin 
offence, at Weſtminſter and at Cheapſide, upon the Parket by 
and in the place where he committed the offence , and ſhoyjy 
bound with good Surettes to his good behaviour during life. 


Robodham verſus Venleck. 


— for words. Ulhereas the Plaintiff exhibited in ge 
"\ Bings Bench Articles of the good behaviour againſt the Dy 
fendant,and made oath befoze Juſtice Whiclock(one of the Juſting 
of the ſaty Court ) ot the truth of them, that the Defendant ſpaly 
theſe wozds of the Plaintiff, He ( innuendo the Plaintiff ) ma 
a falſe Oath ( innuendo the Path afozeſatd ) before the Judge, (u. 
nuendo the ſaid Yuftice ) & I have that in my houſe, that can proye 
it. After Not guilty, and found foz the Plaintiff, it was mov 
by Ball, That fo2 theſe wozps an Action lies not, Becauſe he Path 
not ſhew, there was any ſpeech of the Plaintiff befoze , no of 
that Oath : Alſo he doth not ſhew it tobe afalſe Mach taken in d 

Court, But ( abſente Richardſon ) Jones, Berkeley, and my ſel 
held, That the Action well lies:Fo2 when it is alledged to be ſpakgy 
faluy ofthe o laintiff, that is ſufficient without chewing, there was 
any ſpeech ol him. And when it was ſhewed, that Articles fo; thi 
good behaviour were exhibited in the Kings Bench, and he ſway 
to the truth ol them befoze Juſtice Whitlock, and he affirmed that 
this Oath is falſe, This is a ſcandalous ſpeech, and charges him 
with perjury : Foz it is an Oath taken in a Court of Recozd; ant 
it is not like to the Caſe alledged , That thou wert forſworg in 
Whytechurch Court: Foz this Court hath no cogniſance , = 
Whiteehurch is a Court of Recozd. And here, when the Deffv 
dant hath pleaded Not guilty, and is found guilty, that aſcertains 
the Court, he fpake thoſe wozds of the Plaintiff,and concerning that 

Oath; Wherefoze it was adjudged fo2 the Platnriff: AF | 
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Merrick verſus Hundred de Repeſgate in Com. Glouc. 
Paſch, 10 Car. rot. 233, 


Rror of a Judgment in the Common Bench: Foz that the 

7, Plaintiff had bzought his Action againſt the Yundzed upon 
the Statute of Winton 13 Ed. 2. of Hue and Cry, and the Statute 
gf 27 Eliz, and Counts, that he was robbed in S. in loco vocat. 
the Highway, leading from L. unto Gloceſt. of ſuch a ſumme, by 
perſons unknown: and that he made Hue and Cry at Cotesford, 
in the lard County, neer to the ſaid place, where he was robbed , 
and gave notice of the ſaid Bobbery to the Inhabitants of Coteſ- 
ford afozeſatd: And that he was ſwozn accozdingly befoze ſuch a 
Juſtice of the Peace, that he was robbed of ſuch a ſumm , and 
did not know any ofthe parties. And upon Nor guilty pleaded, 
and found fo2 the Plaintiffin the Common Bench, and Judgment 
there , Erro2 was bꝛought and aſſigned by Sir John Banks At⸗ 


Kill within the Yundzed; ſo as notice was given to the Inhabi⸗ 
tants within the Yundzed, where the Robbery was conimitted t 
#02 to give it to any of the Mills of another Hundzed, is not within 
the intention of the — : Fo2 they will not regard it; becauſe 


turney generall; Becauſe he doth not alledge, that 1 was a 


they ſhall not be charged with the lols. But all the Juſtices held, 


Chat it is not material it ſhould be given to thoſe of the Hundzed, 
but to the inhabitants of the Mill nic adjoyning, to the place 
where the Robberp was committed; Foz the woꝛds of the Sta⸗ 
tüte do not mention, That notice ſhalt be given to the Inhabitants 
of the Hundzed: And Henden Serjeant laid, it hath been adjudged, 
Chat Hue and Cry made, and notice given to the Inhabitants of 
the Uillages ner adjopntng to the place where the Robbery was 
done, although it be out of the Hundzed and County, was good 


ther County, was adjudged good. Quod vide antea fol. 4 7. 


Stevens-ver/us Facone. Hill. 9 Car. rot, 1052 


F Rrorof a Judgment in the Common Bench, in Quare impedit; 


Faucon had bzought a Quare impedit againſt George late 


| Archbiſhop of Canterbury, and the ſaid Stevens fo2 the Church of 
Newington in the County of — 32 Plaintiff intitled 
| | : 


himſelf 


5. 


tough. But all the Juſtices doubted thereof, if out ofthe Coun- Ante 41. 
ty; But although it were in a place in another Yundzed it were 
bell enough; Fo2 by intendment the party robbed, cannot know 
the Diviſion of the Yundzeds : But he ought at his per ill to make 
.{t, in a Gillage neer adjoyning to the place, where he was robbed; 
.Whereupon the Judgment was affirmed. - Crawley Juſtice ſatd , 
Chat in the Common Bench tn an Action againſt the Hun dꝛed of 
Diccorn, upon a ſpecial Uerdict, Jt was adjudged, That Hue 
and Cry made in the next Mill avzoyning, although it were in ano- 


6) 


< 46 


— 
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himſelf by grant of the next avoidance: And that one Tobias Criſp 
was p2eſented admitted, inſt;cuted and inducted thereto , and that 
the ſaid Church became void, by the atceptance of a ſecond Bene, 
fice above value. The ſaid Archbiſhop pleaded a Plea thercunto; 
CUbercupon it was Demurred. And Stevens pl:aded a Plea any 
traverſeth, That the ſaid Tobias Criſp was adinitted and inftitutg 
therein: And upon this, they were ar Iſſue, and a lit awarded 
to the Archbiſhop fo2 that Trtall ; But afterwards , upon coiſize, 
ration of the ſaid Plea of Stevens, Jt was adjudged an ill Pleg N 
and Repleader was awarded; becauſe the induttion being alledged, 
dught alſo to have been traverſed; wherefoze the Defendant ., 
mended his Plea , and traverked the avmiſſion, inſtitut ion and in, 
duction, and Jflue was joyned thereupon, and tried fo2 the Ptaiy; 
tiff. And after divers contmuances and dayes in Banco, the 
Plaintiff ſhewed , That. the Archbiſhop was dead fince the lat 
continuance, and pꝛayed that there tight be no further pzoceedinjz 
as againſt him, and to have Judgment againſt the Defendant 
Stevens upon the Uerdic, which was granted him, and nog 
Ertoz brought. The firſt Exroz alſgried; was, that the repo 
ing was'nvt well awarded; Foz the Iſſue which was jopned be, 
fore dec ed to the Arc dh was well enough, un 
nie ded ndt any Repleader. But all the Court here heid, Thatth 
Repleaper wag twelt awarved: Foz the induction being alledged ; 
well as the inttitütton, there ought ta be a Travers to it, whi 
alters the couirſe pe the Trial, as 22 Hl. 6, 27. & 2 H. 4, 27.are.% 
wachen bn a Lye ſecond 7 nllgited, was, Thi 

ation was, that the Archbiſhop was dead, ii 


where the Alle e Arch 
ape t Ideo conſigeratum fuit, that he ſhould recover onh, 


agaſtiſt the (aid Stevens, &c. It was not 'govd ; Becaule it 

b 7 quia fe nur or neſt 1deo conſiders, 

tuin «ſt, &c. Foz untill the pther party confets o2 deny it, upon 4 

{uritliſe Jab dhe June the rater without the Defenvaits 

Jopning, the T gurt ou . give Judgment; Thherefoze ii 
is uſe. it is Etronidus. But all 


not entt 


| 


this ca is. But all the Court heid, That it wiz 
wil dough; 100 the atehbithop being ſurmiſed to be dead; And 
other Defendant by Tttalt of 100 11 inſt bim, being out 
Court; either to count, plead, o it, the Coutt Ir 
thereupon, actozbing to the curmiſe of the Plaintiff, and ſhall py 
| 0 to Judgr ent againſt the Defenvant'only; Taherefoye the 
udgment was affirmed, | 


Anonymus. 


apud Chelwick, with an intent ko ken it atid mate it the dearer. an 
Jas, ni Robert Hide , that this Endiament was not 
"tha 


-it was movey by 1 
Cufficteht ;"betatt t quilibet eorum — 
0 


Pindiamesr againſt, J. S. and twenty ſeven others of Cheſwick, 
—Foꝛ that they engroſſed ne quantitatemStraminis & Fœni 


e he doth not fap ,* 


% 5 Mr NT OT Or Q! 7 


— N 
2 — 
— 


| Carol Regis, in Banco Regis, 381 


——— 


1 


fo? twenty eight may not tngroſs together. Sed non allocatur: o 
it may be that twenty eight may tygroſs and ſell together, though 
it be not pꝛobable. The ſecond exception, was, Becauſe it is ſatd, 
that they ingroſſed 13. Jan. 9 Car, & 20. Maii 10 Car. at Cheſwick, 
magnam quantitatem Straminis & Fœni, which is altogether incer- 
tain, not mcntioning how many Loads of Yay and how many of 
Straw they ingroſſed: And fo2 that cauſe the Endiament was 


quathed. 


DD 


ww 


Stile verſas Finch. 


4 Ction for words, and declares, they mere ſpoken 2 Car. And 8. 
che Defendant pleaved Not guilty , and found againſt him. 1 Rol-47- 
now Adams moved in arreſt of Judgment, that the Action 
gs bought fo2 wozds ſpokenlo long time nac, viz, Gr years befoze 
the Action commenced; ſo that by the Statute of 2 — he 
was debarred of this Action ; and therefoze the Court ought not to 

pur Judgment upon this Uerdiet fo2 the Plaintiff. But Jones and 
derketey held, That the Plaintiff ought to have Judgment; be⸗ 
cauſe the Dekendant hath not pleaded the Statuteof Limitations: 
fo there may be divers caules, that he could not bzing the Action 
vee this time. viz. That he was inPaiſon, oz within age, oz be- Poſt 404 
yoad Seas, 02 that he had ſued the Defendant to Outlawyy, and 
the Defendant had reverſed the Nutlawzy , and this Acton 
ught within a-year.after the reverſing of the Outlawzy (as in 
uch the cale was) foz then the Action is well bꝛaught. But 
Adams moved, that he ſhould Have then thewn it in his Declara⸗ 


un. But it was adjudged loꝛ the Plaintiſf. 


Stonchouſe verſus Corbett. 


:t92 aſſigned, was, chat divers TMaſtes being alledged, to ſome « 0.876. 
ſithem the Delendant pleaued Null Naſt fart; tu otbers he pleaded 
juſtifable Waſte; To a third he pleaded a lea in excuſe of the alf, 
ud upon thele pleas,, iſſues were joyned, and a Veoire faeias a⸗ 
urded, reciting the illues, and commanding. a Jury to. be re⸗ 
turned to inguire if the Defendant did commit the waſte., as the 
Plaintiff hath declared. And £02. this cauſe. Rolls aſſigned it fo2, 

Ertoꝛ: Becauſe they ought to have. inquired of the ſeveral jues,as 

then be joyned; But becauſe that divers Venire facias's were in this 
manner: And the taquiry, if waſte be made as the Plaintiff hath 
declared,tmpkies, that they ſhall inquire accoꝛding to the. ſeveral 
lues. Il the waſte were in ſuch manner as the Plaintiff. hath. de- 

dared; otherwiſe the Uerdict.ſhould,be againſt him, The Court held | 
it io is good enough, and no Exxoʒ; wherefoze rule was given to Poſt-40ot 
Aim the Judgment. | | | . * 


Houell 
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Houell verſus Barnes, in Chancery. 


Pon a Suit in Chancery, A Cafe was agreed by the Counſel! 

of both parties and referred to luſtice Foxes, Berłrley, and wy 

ſelf, to conſider and certifie our opinions. The Caſe was, One 
Francis Barns ſeiſed of Land in Fee, deviſeth it to his Wife for her 
life, and afterwards orders the ſame to be ſold by his Executors bert. 
under name d, & the moneys thereof coming, to be divided amongſt hy 
Nephews. And of the ſaid Will, made Will. Clerk and Roben 
Cheſly his Executors; Will. Clerk dies, the Wite is yet alive: Tuo 
queſtions were made. Firſt, Whether the faid . C. and R. Ch, had 


an intereſt by this devife, or but an authority? Secondly, Whether 


Co. Lit. 1 2. b. 
3 Cr. 26. 


II. 
1 Ro. 55. 


1 Rol. 55. 


the ſurviving Executor hath any authority to ſel]? We all reſolved, 
that they have not any intereſt by this de viſe, but only an authoriij. 
Secondly, That the furviving Executor notwithſtanding the dea 
of his companion may ſell; and ſo we certified our opinions, But 
whether he might ſell the Reverſion immediately, or ought to ſlay 
untill the death of the Femme, was a doubt. Vid, 30 H. S. Br. Dediſt 
31. 9 Ed. 3. 16. Cok, Lit. 112, 113. 136, 181, 8, Af.26. 


Peard verſus Johnes. 


Ction for words. TUhereas the Plaintiff was of the Midde. 
Temple foꝛ divers years, and called to the Barre, and gait 
Counſell to divers the Kings ſubjects, and pꝛactiſed the Law, in 
had married the daughter of J. S. That the Defendant having ton. 
munication with the ſatd J. 8. concerning the Plaintiff and tf. 
marriage of his daughter, ſaid of the Plaintiff, He is a Dunce, in 
will get little by the Law. To which woꝛds, the ſaid J.S. anſwering, 
That others have a better opinion ol him, He replped He was never 
but accounted a Dunce in the Mi dale- Temple. The Defendant 
pleaded Not guilty , and found againſt him, and damages to 100 
marks. Bing Serjeant moved in arreſt of Judgment, that thelt 
woꝛds be not actionable ; Foꝛ an Action lies not, fo2 calling on 
Dunce ; Foz Dunce was a great learned man, and he was theren 
compared unto him, and then no diſcredit 2 And Dunce is comme 
ly ſpoken of one who is dull and heavy of wit, and though not i 
ready and nimble as others, yet he may be ofa ſolid Judgment; 
Tlherefoze they ſeem not wozds of dilcredit. And to lay, ki 
will not get much by the Law, that may be, becauſe he will not 
give himſelf to pzactiſe. But all the Court ſeriatim , dellba⸗ 
ed their opinions, That the Action well lies; Foz the wozds are 
to be intended accoꝛding to the common ſpeech: And Dunce in co 
mon intendment and ſpeech , is taken fo2 one of dull capacttyan 


9 appꝛehenſion, and not fit foꝛ a Lawyer, and woꝛds ſhall it 


taken in luch ſence as they are ſpoken , and they are aſtedged 8 
be ſpoken malitiouſly, and to the intent to flaunder him in 1 1— 
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feſſion: And ſo upon Not guiley pleaded, it is found, that he ſpake 


them malitioufly ;: And fo, 
the La w; It is not to be 


the Wo2ds, that he will not get much by 
ntended. That he hath no will to pꝛactiſe, 


znd to gain by his Pꝛokeſſion: But he will not gain, viz. be will 


nat deler be to g 


tif. 


Morgans Caſe. 


ain, Sc. berefore it was-apjudged fo2 the Plain- 


Organ and two others were endiged fo2 counterfeiting 
IVI twenty chilling pces of the Kings Coyn, and Morgan foz 


offering thoſe peeces to the Bings Subjects, knowing them to be 


counterfeit. And being thereupon arraigned, he pleaded Not guil- 
y, And evidence being pꝛegnant againſt Morgan, he was found 


guilty , and the others were acquitted : And Judgment given 
Chat he ſhould be dzawa and hanged ; but not to be quartered, ac- * 
coding to the opinion of Stanford 182. c. | 


Beale ver ſus Beale. 


Ebt upon an Obligation, conditianed fo2 the perfozmance of 
I the Arbitriment of J. S. ſo as the ſame be delivered upon the 
8, of February fojlowing, at the Sbap of John Rolf Scrivener in 
Cornhill, Sc. The Defendant pleaded Nut tiel arbiiriment, The 
Plaintiff chews an Arbitriment 27. February, and what; And 
that he delivered it at the Shop of John Rolf Scrivener in Corg- 
till; and ſhews the bzeach. And upon this the Defendant de- 
murred, One cauſe aſſigned by Grimſton, was, Foz that the Ar- 
kitriment is (aid to be del vered the 27th, of February, and not the 
Ich. of February, noꝛ is it averredto be delivered at the aforeſaid 
Shop,no2 to the aforeſaid Fo/r Rolf. And it may be he hath removed 
his Shop, and then it is not intended, it ſhould be delivered at the 
new Shop; oꝛ there may be another John Rolf. Sed non allocantur: 


#02 it ſhall not be intended another perſon no2 another Shop, un⸗ 


leſs the contrary had been ſhewn. Secondly, Becauſe the Arbt- 
triment was uncertain, viz. to pay the charges in ſuch a Suit. Sed R. 706. 
non allocatur ; Fo2 they are certain engugh , when the Atturney mol. 251. 
f charges: Tlheretoze it was adjudged fo2 the 


hath made a Bill o 


Plaintiff 


Langden verſus Stokes. 


12 AMhereas the Dekendant, 2 Apr. 9 Car. ( fo2 .. - 


ſuch a valuable conſiveration)aſſumed to go ſuch a voyage tn 


lach a Ship befoze Auguſt following , and alledges a bzeach in the 
ven performance, The Defendant pleaded, That befoze anp 
Reach. the Plaintiff, the fourth of April at ſuch a place, exoneravit 
tum of the ſatd promiſe, Hereupon the Plaintiff demurred. And 


now 


» 3 Inſt. 15. 1. 


13. 


14. 
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2 Leon. 214 


2 Cr. 493. 


15. 
Jones 352. 


16. 
1 Ro. 415. 
K. 663.76 3. 


now Rolls fo2 the Plaintiff alledged, that this pleading a by, 
charge, without ſh ' wing how, was not good: and he cited divers 
books, 22 Ed. 4 40. Quod indemnem̃ conſervet, oꝛexonerabit, ig no 
Plea. But May nard fox the Oefendant/argued to the contrarp, tha 
koꝛ as much as this was an Action grounded upon a Pꝛomiſe hy 
woꝛds, it may be diſcharged by wozds, betoze the bꝛeach thereof; 
and therefoze exoneravir genctally is a good Plea : And he cited 
fo2 this 3 H. 6. 36. And of this opinton was all the Court ( abſente 
Berkeley.) And Richardſon ſaid, that he knew it had been fo te, 
ſolved divers times; and the Rule was remembꝛed eodem modo 

quo oritur, eodem modo diſſolvitur: Alhereloze it was adjudged 

fo2 the Defendant, quod querens nihil cap, per bil lam. 5 


King verſus Coke, Paſc. 10 Car. rot. 


A Reſpaſs. Quare clauſum fregit pedibus ambulando et averiy 
depaſc. Sc. The Defendant juſtiſies, becauſe the place where; 
Sc. tempore quo, Sc. fuit ſolum et liberum tenementum of John 
Marqueſs of Wincheſter, and ſo juſtifies by his command. Ch 
Plaintiff replies, that this Land is parcel of the M anoz of Abbots 
Arins; and that William Marqueſs-of Wincheſter was ſeized in 
kee ofthe laid Manon, and levied a fine thereof to the uſe of Himſelf 
and Lucie his lite. op their lives, the Remainder to the Lo2d Ed 
ward Pawlet fo an hundzed years , if he lived ſo long; William 
Loꝛd Marqueſs died, and Lucy his wife died; And that Edward 
Lo: Pawlet entred, and let ts him foꝛ one and twenty pears; wh 
entred and put in his Cattle. and avers the life of the ſaid Ewu 
Low Pawlet. Et hoc, #c. And hereupon it was demurred, . 
catiſe this Replication doth not anſwer noz confeſs and avoidtht 
Freehold of the laid John Marqueſs of Wincheſter, alledged in the 
barr But all the Court held, that the barr being a barr at large, 
the title inthe Beplication being at large, his clatming but a Leaf 
fo2 years. is a ſufficient and good Replication, without anſwering 
to the Freehold; CUherefoze it was adjudged fo2 the Plan 
tiff. | £ 


Vivian verſus Shipping, Trin. 10. Car. rot, 1194. 


— 2 That in conſideration the Plaintiff allumed tx 
A ſtand to the award of J. S. and J. D. fo certain matters am 
controverſies betwirt them; and if he failed, to pay the Defendant 
focty pounds.........The Defendant aſſumed in the ſame mann 
to pay fozty pounds to the Plaintiff, ik he did not perfozm. Am 
the Plaintiff ſhews, that the ſaid J. S. and J. D. made an Arbitti 
ment, that the Plaintiff ſhould pay to the Defendant ten pounds, 
viz, upon the eighteenth of Auguſt following ; and in conſideration 
thereof, That the Defendant ſhould be obliged to the Plaintiff in 
an Obligation of foꝛeſc oꝛe pounds, that the Plaintiff ſhould > 


/ 


r 


=== == -_o Cai oc *o 


= S S 


= 


wap; whereby he was enfozced to 2 out divers ſums of money 
| E cc 
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| cuch« CopyholvLauds, during the life of the Defendant, oz that he 


gold upon requeſt pay him fozty pounds, and alledgeth in facto, 
That l. cet the Plaintiff perſoꝛmed the award on his part; and that 
he. ſuch a day and place, required the Oekendant to enter into ſuch ro. 386. 
Bond, accozdiug to the ſaid pꝛomiſe, The Delendant had not 
ſealed the ſaid Bond, no2 had paid him the fozty pounds, acco2d- 

ing ta his pꝛomiſe. The Defendant pleaded, Nullum tale fecerunt 
Arbitrium, and found againſt him. And now Rolls moved in arreſt of 
judgment, That this Declaration is not good; firſt, Becauſe he 

doth not alledge the payment of the ten pounds; and the award is 
conditional in conſideration thereof: ſo if he hath not pald the ten 
pounds, the other is not bound to make the obligation. Decondly, 
Becauſe be doth not alledge a ſpecial requeſt foz the payment of the 


ſud 40 l. And the Aſſumplſit is to pay upon requeſt , and without 


requeſt, it is not payable. Do not being ſpecially alledged, the 

Aion lies not. To the firſt Jones and Berkeley held, That it is a 

conditional award; and that there is a pzecedent condition, which 

if not perkoꝛmed, the other is not bound to make the Obligation. 

But l held the contrary, That it is not a conditional award, fo2 it » Rol. 415. 

ouly appoints, that he ſhall enter into ſuch a Bond; and every one 

th remedy upon the pꝛomiſe, the one againſt the other, if they do 

nut perfozm the award. But we all agried , That although it be a 8.753- 

condition p2ecevent ; yet when the Plaintiff ſaith, he bath perfozm- 

the award on his ſide, it is intended that he hath. perfozmed it: 

Und it is good in ſubffance , though not in fozn ; wherefoze the von 386. 

Defendant might, if he would, have demurred: And when be hath as 

ot demurred, dut pleaded to the iffue; deuying the award which is 

found againſt him, he ſhall not now have advantage of this matter 

it tom. To the ſecond they all agreed, when it is an Aſſumplit to 

My money, although it is upon requeſt, The general allegation , 4** 35. 
et ſepws requiſitus, is a ſufficient allegation ; and the bzinging 


ol the Action is a ſuffictent requeſt fo: money: TWhereupon it was 
| adjudged fo2 the Plaintiff, = . | 


8 palmer verſus Knights. Trin. 10 Cat, rot. 22 5. | 
AFfumpli.hereas there was a contract betwixt the Defendant 15. 
A and one Cubit, concerning certain tres growing upon ſuch 
band. The Defendant in confiverationthePlaintif would cut down 


md tarry the ſaid tries to the Defendants houſe.afſumed @pzomiſed 
into him, That he would fave him harmleſs of all damages 4 loſſes 


which might happen unto him by reaſon of ſuch cutting down oz 
carrying away, when he ſhould be thereunto required: And he al- 
Idges in facto, That he cut down five of the ſa:d tries, and carried 
them to the Defenvants houſe.: And that the Defendant had not 
labed im barmieſs , licer ſæpius requiſicus, hut ſuffered him to be 4 
ſued at the Common Law fo2 cutting down and carrying them a⸗ 


in 


* - 1 — 


— 
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Ante 38s. 


3 Bu 257% 


Ante 383 


2 Cr. 632. 


18. 
2 Rol. 247. 


An te 33. 
Co. 10.133. a. 


- 


ir was not to be velveredbut.uponi requeſt; Do there ought th 


in defence of thoſe ſuits, The Defendant plended Non Aſlumix 


and found againſt him, and damages to thirty pounds: And it wg 


fued, noꝛ what charges he expended: , noz: bow. he was damnigy 
being all in his own knowledge ; wheretze be ought to have thay 


And to that purpoſe Jon 


the Comm Bench:fopthe 4Plaintiff, and Erro 
Aſpectal-requet, which becauſe it mas not made, and: the year in 


place allepged of thorequeſt, although the Mile was taken un 


the Aſſumpſit and found, yet it was not good: But the oi 
ment was reverft ,/ which :Kichardſon"remembzed ; | therefor 
astitry, That the Dttaration was not good, noz atved y 


Bervic; whertupon Judgment was giwen lo the Detendant . 


* 4 24 


Hopehill verſus Searle. Hill. 9 Car. rot. 269. 


* — firmæ. Upon a ſpecial Uerdic the Caſe thus, 


That.an Abbot 40 21. H. 8. made..a Leaſe fo octogint & 
terdecem anvvs, Che queſtion was'only, Mhethet in this caſe ta 
derem amosiſhali by ſald tu be tdivty oz thirtien years? And In. 


.cot fa2 tix Orſtidant armued, That It ſhould be expounden fo2 thi 
ty years; vtcauſt it hall be taken moſt trong 


| | agninft the — 
when there 18 un pꝛaper mod foꝛ thirteen. But alt the Court zun 
That it all de taken atroding to the Common parlante, forthit 


tien years, retdecerd and treſdecem art all une, and it is ſo tut ia · 


phomæ grata; and it being vne intire wa, cannot be otcher tien 
en. But if it wete weitten as ſeveral-wozds it chauld be otherwl(s; 


TUberefoze without further argument „ it was: anjudged 10h fh 
„ ginta 


„ D ö r ]. ww © oe L..CCC..c 
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ginta annos, it ſhall the rather be ſo intended; Foz if he had meant 
it fo2 thirty, it ſhould have been one hundzed and ten years. But 
being lo wait, they agrfed, Jt was fo2 ninety thze years, and no 
mode; wherefoꝛe it was adjudged accozdingly fo? the Plaintiff. 


Baker verſus Hacking. Hill, 8. Car. rot. 347. 


J Pon a ſpecial Uerdict, The Caſe was, John Coſter Tenant 19. 
AA in Tail, the Reverſion over to Robert Colter in fee, they joyn Jones 358: 
(na Leaſe foz like by Died: And afterwards he in the Reverſion, 80163; 
ring the Leaſe fo2 life, deviſeth that Beverſion and dies: After- 

wr3 Tenanf in Tail dies without iſſue. The queſtton was, 

this deviſe be good 02 not? And it was argued at the 

Bar. by Rolls fo2 the Plaintiff, and by Maynard foz the Defen- 

unt; and the doubt was, Ir Tenant in Tail joyns with him in 
Reverſion in a Leaſe fo2 life, not warranted by the Statute; ſo as 
iti6anreater Eſtate than Tenant in Tail can make, whether it 
weaviſcontinuance of the Tall only, oz a diſcontinuance of the 
Keverſion alſo 2 Foz if it be a diſcontinuance of the Reverſion,then 
theveviſo2 had not any power to-deviſe. - But Jones and 1 held, 

inn the firſt motion, That it is not any diſcontinuance of the Re- 

anon, becauſe he joyns with the Tenant in Tail: And it is quaſi 
acoifirmation of the Leaſe, during the life of the Tenant in Tail, 

an during the time that he hath iſſue : But after his death, without 

N it is the Leale ot him in the Reverſion: And, during the life 

ofthe Leſſee, it is a diſcontinuance quoad the Tenant in Tail and 

hisifſue: But it is not ſo as to the Reverſion; fo2 that remains 

wit was. And Richardſon inclined to this opinion; but Berkeley : 
wubted ; whereupon it was adjourned till the next Term, Poſt. 405; 


DEE ²˙ 1 ⁵ ⁵mXÄ ̃⅛ XX. ]¶ .;! ¶ ͤ ͤ . — EA / 


ws 15; 

e  Hinſley verſus Wilkinſon. Hill. 8 Car. rot. 302. 

Fw —— of a Judgment in the Common Bench, in an Action 20. 
upon the Caſe. TUhereas the Plaintiff had declared, That he [4 = en 

wsa Copyholder of the Yano? of Lull , whereof a great Nate, 495 

tuled Lull Waſte, was parcel, And the Copyholders of the Banoz 

ung Common there, That the Defendant being ſeſſed of parcel 

*aood called Lull-wood, adjoyning to the ſaid Common, main⸗ 

tuned Coneys in the ſaid Mood, which run out thereof into the 

Gumon and cat up the Common; whereupon the Action was 

bwught. The Defendant traverſed the Pꝛeſcription to the Com- 

tot; and it was found againſt him, and Judgment given. And 

undermin foxthe Plaintiff in the Writ of Erroz moved, That 

I Declaration was not maintainable ;becauſe none can ſay when 

(neys are upon the Common, whoſe Coneys they be: And they 

(aſtiot-be ſaid to be the Defendants Coneys moze than any others, 

being out of his Soil he hath ns intereſt in them moze — | 

Qi CEC 2 0 er, 


— 


Termino Michaelis, anno decimo 


— _— 


Moor 421. 
1 Rol. 90. 
Co. Lit. 5. a. 


2 Cr. 193, 492. 


21. 
x Rol. 66 1, 
662,865. 


dap, the next Term, other cauſe wag not ſhewn, 8c. which wy 


mon Bench, oz if it had paſſed ſub ſilentio, being after Wertic 


other, they being ferz naturæ; ſo as he hath not any pꝛoperty n 
them until he takes them: and therefoze Ficzh. N. B. 87. & 89. gy, 
they ſhall not be laid Cuniculos ſuos, no: Piſces ſuas in commm 
Rivers : And although the Commoner hath loſs, pet it is withay 
injury by the Defendant. And Grimſton likewiſe foz the Plajp 
tiff, urged further, That if this Action ſhould be maintainable tha 
would be multiplicity of Duits ; Foꝛ every Commoner would hazy 
an Action, which ought not to be ſuffered: And here is no mor 
cauſe of Action than when one ſuffers his Doves to fly into th 


Com avjopning ; Foz which clearly no Action lies: Foz it canm 


be known whole Doves they de, and the Commoner is not atay 
miſchief, fozhe may kill them if he can: And foz that point cit 


Co. 5.fol. 104.b. Boraſtons Caſe. And ſo held all the Juſtices hm 


beſides Berkeley, who doubted thereof; wherefoze Uule was g 
ven, That the ſaid Judgment ſhould be reverſed, if upon ſich; 


done to the intent there might be conference with the Juſtices « 
the Common Bench, to know if it had bien moved in the em 


And the lame day I conferred with Hutton, Vernon and Crawly, 
Juvges of the Common Bench, if they knew any ſuch Care 
bin mo bed th their Court, and they all ſaid , they did not tum 
bet atip ſich to be there moved, but that it paſſed ſub Clenty: 
And they all held, That an Action upon the Caſe lies not mu 
Commoner, But he may bell them; foz none hath am jp 


petty in them; wherefoze the Judgment was afterward uud 


Bull verſus Wyatt, 


Jectione firmz, Fo2 a Garden fn Briſtol, Upon a ſpecials 
dict. The caſe was, One Reignald and his wife, being ſeia 
in fie in right of his wife, by Jndenture with Letter of Atturny 
to make livery, lets that Garden, Habendum à die datus, (itt 


. of the Leſſee, rendꝛing fix ſhillings eight pence per annum: And tf 


Aͤtturney made livery the ſame dap, ſecundum formam Ctiane: 


Ante 94. 
2 Cr. 163. 
1 Rol. 8 28. 


x Rol. 662. 


Ante 304. 


The Leflie enters and paid the rent, which was always rece(vtd; 
the wife dies; her heir, without entry, ſuffers a common recovery, 
to the uſe of ths Plaintiff, The queſtion was, TUbether this went 
a good recovery? Rolls fo; the Plaintiff argued, That the Leal 
was vold, and that livery the ſame day it bears date, is void, t) 
make ft a good Leaſe. And lo held all the Court, and would nit 
admit it to be argued. Secondly, Admitting it to be a void linen 
yet he held, that entring and paying his rent, he is but tenant u 
wil; As one entriag without livery, is tenant at will © k 
Feoffo2: And he cannot be a diſſeiſoz without an intent in him 
make a difſeiſtn, and without the intent of the Leſſoz to habe it N | 
be a diſleiſin; and he is accounted in Law but as a tenant at n | 
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/ ze, Chat every one ſhall de a Conſtable oz Cythingman, accoꝛding to 
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And fo2 p2oof thereof, he relied upon 28 Aff 11. & 1 Ed. 3. Af. 7. 
and the Caſe in this Court Paſch.g Car. betwixt Blunden and Baugh, Ante 304. 
Co. lib. 4. 73. 11 H. 4. 29, 30. 9 H. 6. 6, 7, Thirdly, Admitting it 

was a Diſſeiſin, yet ſuffering a recovery, he and all under him are 1 Rol. 865. 
ntoyped to ſay he was not Tenant ol the Freehold. Mherekoze the 

recovery is good. And to that opinion the Court inclined: But 

becauſe there were none of the Defendants part in Court, no Judge- 

ment was then given; But ruled, that if cauſe were not thewn, &c. 


Judgment ſhould be entred foz the Plaintiff, | 


Prouſes Cafe. 


Rouſe, an Atturnepof the Kings Bench, was elected Tything⸗ 


man ol Taunton : In which Town a cuſtome is pꝛetended to , 22 


Noy 112.113. 


their ſeveral houſes; and he having purchafed two houſes in the 


fame Town, was, in a Liet there held, eleged Tythingman : Any 


thereupon he bꝛaught a TUrtt of pꝛiviledge to be diſcharged, becauſe 
he is to be attendant in this Court. But the Julfices of Peace 
would not atlow thereof, but defired the Juſtices of Afi to direct 
whether it ſhould be allowed, who would not mevvie therewith, but 
gwered, Jt ſhoutd be moved in this Court: THereupon Maynard 
now moved, That this TUrit is not to be allowed ; Fo? althoughin 
truth Atturneys and Clerks of the Court have ſuch a pxiviledge to 
be diſcharged when they are generally elected, becauſe their Atten⸗ 
unte being required here, they ſhall not be compell d to attend ſuch 
an Office ; yet when there is a ſpecial cuſtome, That they ſhall be 
eleted in courſe, atcoꝛding to the ſituatlon of their houſes, that cu- 
dome ought to pzevail. againft ſuch paiviledge: Foz otherwiſe one 
Atturney may purchaſe many of the houſes in the Town, and then 
there ſhall not be ſufficient perſons to do the ſervice. As in truth in 
this Caſe, he hath purchaſed ſeven houſes in the ſaid Mill, where- 


faze he ought to be charged. But all the Court held, That ſit can- . 253. 
not be a good cuſtome ; Fo2 then a woman, being an Inhabitant 
inone of the ſaid houſes, it may come to her courſe to be Conſtable, 
which the Law will not permit. So this cuſtome pꝛetended cannot 
hold place againſt a perſon who is, by his Office, to be attendant pos., 
bete: whereupon it was o2dered, That he ſhould be diſcharged. | 


R. Joo. 


L 


Stevenſon Caſe. 


—— being in Execution foꝛ a Debt to the Ring , adjudged 23. 
1 


againſt him in the Exchequer, was condemned here in this 8.23 E. c. 19 


Court in Debt, by a Judgment, and was bzought to the Bar by 
Habeas Corpus, to be charged in Execution fo2 this Debt alſo. And 
now Bing Serjeant moved, That he ought not to be charged in 
Execution here, becauſe he is in Execution at the Kings Suit; fo) 


am. md 


390 Termino Michaelis, anno decimo, &c. 


it is appointed by the Statute of 25 Ed. 3. cap. 19. That a com⸗ 
2 Cr. 47: mon perlon ſhall not have Execution againſt the Bings Debtoz, un: 
til he makes agreement fo2 the Kings Debt. and then he ſhall have 
his Debto in Execution, and detain him until he hath made ſatic; 
— | b. faction of the Debt due to himſelf, as alſo of the Debt which he paid 
fo him to the King. Of that opinion was the whole Court: But 
fo2 as much as he had not a Crit of pꝛotection, the Court reſolver, 
0 164; That he is out of the Statute ; and thereupon awarded, That he 
ſhould be in Execution as well fo2 the party as fo2 the Hing. 


Griffyths Caſe. 


24 Cire facias verſus Griffyth, upon a Recogniſance fox the Peace, 
1Rol 486, 487 taken 9 Maij 9 Car. The firſt Exception taken by Grimſton, 
| was, Becauſe the Recogniſance was Garderet pacem, whereas, 
it ought to have bien, Conſervaret pacem. Sed non allocatur f 

ſo are many of the pꝛeſidents, and it is as well as Conſervaret pa. 

cem. Secondly, Becaule that the Recogniſance is, That he ſhall 

appear at the next general Quarter Seſſions foz the laid County, 

and in the interim Gardera le peace. And it was alledged, That 

after the Recogniſance taken, and befoze the next general Quarter 
Seſſions, viz. 29 Juni, 9 Car. he aſſaulted one Such, and beat him, 

and ſo bzake the peace. The Exception was, Becauſe. he did nat 

ſhew the day of the next Seſſions. And I was of opinion, That f 

this cauſe it was ill; fo2 he ought to aſcertain rhe Court when the 

next Seſſions was, and fo that the bꝛeach of- the Peace was bela 

the laid Quarter-Deſſiong : But Richardſon, Jones, and Berkeley 

held, the Allegation, That the bꝛeach was after the date of the Re 
cogniſance, and befoze the next Seffions, ſufficed. But they wou 

adviſe until the next Term. | N 


Termino 


Termino Hilarij , anno Sis Carol: Regis, 
= Banco Regis. 
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ry | Ca PR Percivall Brett. Mich. 10 Car. rot. 132. 


perl gf Ten ug 
I oz de Þ therefore | ones laid, 
y hid lien of the Mar arquels of Wincheſter's Cafe, 
Coke lib. Fs 100 5 23. ande the being fo; Land and Goods, 
deaf Ita In was granted era wh 7 5 1 potthtey” thereof, be- 
. the Land is the p v_they have no _authozity j 
igbble with atiy Will concerning Law; ard there might be an 

| nl nlence , it, the lll there ſhould be countenance oz difcoinn 
ted concerning the Land.” And becauſe there was a Pꝛohibi⸗ 
"ES L. was of optaton, the parties ought to purſue the 


courſe, which is, chat the Drfenpant chould appear, and the 
ntiif neclare ; and then upon demutrer it might be adjudged, 

and not upon a motion. But the o 0 Juſtices (Richardſon 
Miet Juckice being lick aun abſent) gave a Rule; That if other 
matter were not ſhewn, dec. ae be awarded. Vide 


rlduum Nate vol. 395. 
on, Gycalert verſugSands. Trin. $Car. ror. 678. 


Electione firmæ ol a Leaſe of Hugh Boſcovele. B a ſperial 


eee 


:Werdict it was found, That Humphry Martin bac ſeized in 1 801.256. 
eee ohn Martin bp Hebel is wiſe, who by Inden⸗ Rol. 421, 


——— d and ta ſettle the Land upon him and his heirs , 
aud others, to the ule ol himſelk foz like, without im⸗ 
t ahnte and alter, to hs wife foz her life ; and n 


act Tove to his ſald wife, and to Joho their ſunn 
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her life; And they had a good title to enter and infeoff the Lefloz | 


Co. Lit. 21 3b. AS Cok. lib. 5.tol. 11 3. b. Mallorys Caſe, Bargainee by De dim 


Ante 371. 


to the uſe of the laid John Martin and the heirs Dales of his body; 
Remainder to his right heirs. Aud afterwards the ſaid klumphry, 


in quinto Jacobi, infeoffed John Smith by Indentute, with warray, 


ty aͤgainſt all perſons ; and afterwards, in ſexto Caroli, died. He. 
bell the wife enters, John the ſon enters, upon John Smith, and 


enfeoffed Boſcavele the Lelſo) with warranty; John Smith enters; 


then Boſcavele the Leſſo2 enters, and makes the Leaſe iu the De. 


claration mentioned; The Defendant; as Servant to John Smith 


enters and outs him: They found that the laid Hebell was pet 
alive; Er ſi ſuper totam materiam, &c. And hereupon Rolls argued 
fo2 the Plaintiff, firſt, That the Lefſo2 of the Plaintiff hath good ti, 
tie; Fo2 he claims by the wife and the ſon ,@which (on hath good 
title to the remainder clearly; And the wife hath g good eſtate fy 


th: Plaintiff, unleſs it were by reaſon'of this warranty: And it is 
not found, that the ſon is heir to this watranty of the Fathers; 


Foz although tt be found, That the ſald Humphry had iſſue bythe. 
ſato Hebell his wife. the ſaid John in remainder,unicum filium foun; 


yet it is not found, that he is heir: And it may be that he had oth 


elder ſons by a fozmet Veater; And the Court will not intend ! 


warranty by ſuppoſition. . Secondly, This feoffment by the wit 
joyning with John, who hath the temainder, ts no fozfeiture, with. 
out finding, That ſhe had notice of the feoffment and warranty: 


ſhall not enter upon the Leſſee foz non-papmenit of the rent, unlek 

were ſhewn, that be had notice. And lo lib. 8 fol. 92.8. Francis Cue 
Maynard to the contrary fo2 the Detendant.firſt. Me ſpall be inten 

heir, rather than otherwiſe in a ſpecial Werdic , Becaule it is found 
that he had him unicum filium ſuum; and it ſhall' not be intended 
there were moze ſons, without ſhewing.* To the ſecond, Thatit 
is afozfeiture; Foꝛ he ought to have taken notice at her perl, when 
none is bound to give notice, as here none is bound: And there is! 
difference betwirt a condition, and this voluntary Act of the Feu 
ment, which is a fozfeituee. And afterwarys Jones and Ber a 
delivered their opinlons, That this warranty ts no bar, Beta 

it is not found that he was heir; and the rather it ſhall be intendel 
that he is not heir, becaule it is acoflateral warranty, which tg not 
to be favoured ; And it may be that he had elder ſons by anothit 


Venter; oꝛ there might be an Attainder. But l held the contrary, - 


That the Gerditt in this potnt was well enough, and found him 
heir; fo2 it is found that the Indenture calls him filium & hæredem 


ſuum apparentem; and a plurality of ſons ſhall not be intended; 


Ante 22. 130. 


x Rol. 856. 
Co. 1. 76. b. 


and in a ſpecial Verdict intendment ſufficeth, eſpecially as this cal. 
is, Becauſe if he be not heit, there is no colour to have a ſpecial Mer 
dict. Vide Coke lib. 5. Goudales Caſe, 97.4. b e Uerdict ſhall be 
taken by intendment. Foz the ſecond point they all reſolved, That 
if the warranty had been well found, tt were apparent, That the 
Eſtate of the ſon was bound, any her-joyning in a-Feoffment _ 


= «Sa a 8 r 
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the Son, is a: (oxfoiture n if ſbe han joynetr with: a; Stranger 3, 
ha had nothing todo theremith;; and that che at ber geril ought. 
to take notice ot the lain eollment. becaule the neliverꝝ is a publiqus 
and notorious ac, any the Ftoſtment is a forfeitute. at the Cams 
nen La; and it is nat Ihen counicion, which 18 taken; fricꝛ 
ind he ought at her peril to tabe natica ai this act unon the Lang, 8.555. 
none being bound to give here notice: inherefozeras: to this point, 
un al agreed But upon tha firſt paint they would adi. 


j by . * 
* 's . 


— 


1 £Emorandum, That upon the fourth of February, anno decimo 2. 
IVICaroli 7 7 7 in ha 1634. circa hor am unaecimam ante 
neridiem Sir Thomas Richardſorr Knight, chief Juſtice of the Kings 
zench, dy ed at his houſe in ¶Hancery · lane; And all the Writs which 
were ſealed that day bare Teſte. Thomas Richardſon; and all thoſe 
which-were ſealed. the next day, bare Teſte, Willram Fones, he being 


ſecond Juſtice of the Kings Beach. | 
: | Meade terſan Thurman. 


TyRohibizion was peayed upon ſuggeſtion of this Cutts 
Dae i@perate: Tay np 
. WW} E upon a 
foo PDegvlands. own —— ta be ts with 

Mough-Cattlo,, oz mowed! purpole , That 
— diſcharged of Tythes. And upon this ſuggettion 
d don ſeetal cuſtouaes., the Court: granten @ Poohls 


; Thit 4, 
ones 357. 
ven to x Rol. 646. 


„ Dynunock uer /t Fawcett. Mich. 10 Car, rot- ĩ48. 


N Actios for words. Fo that de ſaid of the Plaintiff and to 5. 
. the Plaintiff, being of good fame, and one twho had ſerved ag : K. 4 
EGntaininthe warrs, hec verbs in London, Thou arts Pimp, aver- C245: j 
ai, that fn London that od was known tobe intended a Wand; 
| laid that he was a common Pimp, and notorious, which 
i would juſtifie.. - After Uerdict fo2 the Plaintiff, Littleton ( the 
Solicitoz ) moved in arreft of Judgment, That thefe wozds 
henot actionable ; Foz it ts a meer ſpiritual nander, as mhoze 2 
2 and punichable in the ſpiritual Court, and not at the 


„ Launen Lan; Auvhe ſaid that divers times Duits have been 

m the ſpiritual Court fox ſuch wozds., and Pzohfbitions pzayey 

ü; Ad never granted, Videiz7 H. 8. NG to ſay that he keeps a Ante 229. 
: Y Bawdy houſe, is pzeſentable in the Leet, and puniſhable at the 


— — — e — , —— = is —— — of 
an honourable Pzofefſion; viz. aSouldier, and trenches to his dil⸗ 
teputation,' to-betared with ſuch a baſe offence ; And he ſaid, that 
Uh offences have been — - London by * 
led ral 


** gy. 
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Antec 350. 


Ant.329. 
Poſt. 457. 
Ho1.126.6; 
Moor. 10. 


6, 
Ante 92.93. 
ones 355 
o Rol. 360. 


made by tbe:Inhabitants of Harfeild, fog reliefof the Poo? ofthat 


fo2 ſuch baſe offices. And it tends to the bꝛeach of the Peace toſs 
ſuch a courſe of life; and he may be tndicted and puniſhed faz it coz 
pozally : TUherefoze, by the aſſent of Jones, rule was given, That 
Judgment ſhould be entred. But afterward, Term. Mich, 1. C. 
it was moved again; And Jones holding his firſt opinion, Brampſtoa 
agreeing with him, the Judgment was ſtaped. | enge 


Nichols verſus Walker and Carter. Trin. 10 Car. rot. 222. 1 


12 Foz entring into his houſe in Tatridge, and taklug 
of a Fowling piece and other goods. Upon Not guilty ag, 
cial Uerdict was found, that Carter was Church-warden of the 
Pariſh of Hatfeild and Walker was Overſeer of the Poo? ofthe 
Pariſh ol Hatfeild; and that the 16:'of Novemb, 1632.a Nate di 


Partſh, accozding to the Statute 3 And that the Plaintiff wasm 
Inhabitant in Tatridge, having notany Lands in Eatteild, it 
baving Lands in Tatridge, and was rated by theiiſato Ratoat 
twelve pence the Month, towards the reliefofthe Pooz of Harteild; 
And that the ſaid Rate, upon the 20 April 1635. was allowed. 
two Juſtices ofthe Peace of the ſaid County, whereof one was of 
the Quorum, accoꝛding to the Statute:And that they demanded this 
ſum of the Plaintiff, and he refuſed to pay ; wherefoze, by war- 
rant of ther Juſtices of the Peace, to. levy that ſum upon his 


. Goods and Chattols.they,by virtue thereof,viſtrained thoſe Godly, 
und ſold them fo2 twenty ſhillings , and offered the reſidue tothe 


Plaintiff: And they found that anctently the Uillage or Tacridge 
was parcel ol the Parich of Hatfeild , and that there was not any 
legal act, to ſever the ſaid Mill from the Parich of Hatfeild,Quodque 
modo & ante tempus cujus, &c. the Tythes of Tatridge were pam 
to the Parſonof Hatfeild; And that the Parſon of Harfeild. uſt 
alwaies to find a Curate at Tatridge , And that there is no Par 
ſon at Tatridge; And that faz thateſcoze years paſt and moz2e,and at 
the time of the making of the Statute ot 43 Eliz. cap. 2. fo2 reliefof 
the Pooꝛ, & ſemper exinde uſque hunc diem, dicta Villa de Tatrtdge 
communiter reputata fuit eſſe Parochia de ſe, & per totum idem tem- 
pus Conſtabularios, Gardianos Eccleftz; & Supra viſores Pauperum 
dictæ villæ de Tatridge habere conſueverunt per electionem la- 
habitantium ibidem; And that fot all the ſaid time. Rates, Aſſeſ 
ments, & Levies have bien made there by them, koz the „ 


— 
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. 


Poo? of Tatricge, which rates, during all the ſaid time, have been 


uled to be levied by their pꝛoper Offices foꝛ relief of the Poo? there , 


wi-hout any paying to the Pooz of Hatfield, o2 joyning in any 
alellment with the Town ok Hatfield; And that the Church ol 


> & 


Tztridge , duting all that time, have had all Parochial Rights: 
and that the Jnhabitants of Tatridge have, not uſed all that time 


to contribute to the reparation ofthe Church of Harſeild, but to the 


reparation of their own pꝛaper Church and Chappel only. Et fi ſu- 
er rotam matertam, Sc. And after argument at the Barr by Bri- 
an fo2 the Plaintiff, and by Atkins fo the Defendant, the Court re⸗ 
folved, That Judgment ought to be given koz the Plainciff: Foz 
Tatridge being a Pariſh in reputation ſa long befoze and alter the 


Hob. 67. 


Statute. ann at the time ofthe Statute made, It ſhall not be now Ante 53. 


#0: this purpoſe charged by Hatfeild; But it ſhall be charged by it 
ſelf,and fo2 their Pooꝛ only. And they.relyed upon a Judgment 


pen in the Common Bench Mich. certio Caroli, betwixt Hilton 
and pawle. Quod vide ante fol. 92. 3. Secondlpy, At kins moved Al⸗ 
though it ſholld be allowed, that the Juhabitants of Tatridge be 


not chargeable with theſe rates, vet upon this Uerdict the Defen- 


dants be not gutlty, Becauſe they did it byUUJarrant from the Juſti- 


es of {Peace ; ſo they did it as Officers, and th:refoze ercuſable. 
S& non allocatur; Fo2 the rate being unduely taxed, the warrant of 


4* 


urn of Peace fo2 the levying thereof will not excuſe. And 
is not like where an Officer makes an Arreſt by warrant out of 
the Bings Court, which if it be Erroꝛthe Officer muſt not contra- 
dit, .Becauſe the Court hath general Jurisviction; But here the 
Iuſtices of the Peace have but a particular jurisdiction, to make 
parrant to relieve Rates well alſeſt: Thercupon it was adjudged 


7 


Uthe Plaintiff. 
be Caſe of Netter verſus Percivall Brett, 8 . 


As argued by the Juſkices ſeriatim. And Jones and Berke- 
ley agreed, that conſultation ſhall be granted to pzove the 


Till, Becauſe it is one intire will, although it be made as ſeveral 


pills : Foz that he firſt made his will concerning his goods, and 
makes the Defendant his Execntoz, and appoints therein divers 


Legacies; and after in the ſame paper, leaving the ſpace of a line 


wid, he wiites in this manner, That it his perſonal Eſtate ſhall not 
hiffice to ſatisfie his Legacies andDebts, He appoints part of the pro- 
its of the Land to his Executors for a time: And in concluſion of 
the will, In witneſs whereof, to this my Will Ihave put my Hand 
and Seal, and thereto ſubſcribed his name and put his ſeal. So it 
appears to be all one intire will: And therefoze Berkeley ſaid. that 
he would inſiſt upon two rules, firſt, That the pꝛobate of Teſta⸗ 
ments fo2 perſonal things, appertains only and pꝛoperly to the 
Spiritual Court: And fo2 the pꝛobate of ſuch Teſtaments, no 


P)ohibition lies. Secondly > * pꝛobate of Teſtaments 


concerning 


Co. 10.6. 
poſt. oa. 


7. 
2 Robs79. 
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cos. 2 3b. 


2 Cr,346- 
Ante 113. 


R. 101. 


Ante 166. 


Ante 115. 


was deviſed to be ſold faꝛ payment ofLegactes, the Land bet 


concerning Lands only,and no gooods contained therein,ought not 
to be pꝛoven in the ſpiritual Court by compulſion, a they 
may be p2oved there: And if there be a Duſt to compell anp t. 
prove ſuch Teſtaments in the ſpiritual Court, a Pꝛohtbttion lies: 
and commonly fuch wikis where the Lands are deviſable by 
cuftome , are pꝛoved befoze the Oꝛdinary; and therefoze the Re. 
giſter 246. mentions , that wills of Land in London ate fx 

p20ved befoze the Ozvinary, and after befoze the Majoz in the 
Puttings. And in Bozoughs a deviſe of Lands by cuſtome, is 
as a deviſe of Chattels , and ſo termed and reputed. -Then when 


a ill is concerning Lands and Goods, and is one entire wil 


(as the concluſion of this will makes it) and in the will of the 
Land is a clauſe, That the profits of the Lands ſhall be for the per- 
formance of the Will, fo as it is a mixt will, Jt is reaſon it 
ſhould be pꝛoved intirely in the ſpiritual Court, to enable the Exe; 
tutoz to fue foz Debts, and to expedite the payment of the Legs 
cies, which otherwiſe might be longer delayed. And the pzobate. 
of the will fo2 the Land will not pzejudice the Heir; fo? it hall 
not be evidence at the Common Law; no2.the witneſſes being. 
there examined, their examinations ſhall be given in evidence & 
the Common Law. Ano Berkeley cited the reſolution and ag 

ment of all the Judges befoze the King, that where a Celis 
ment is made ot Land and Goods, no Pꝛohibition lies to ffopthe 
pꝛobate of the ſaiv Teſtament fox the Goods: And that in ſuch 
caſe , the Teſtament being mirt of Land and Goods „ proben 
thall be of the entire will „ and ought not to be of patcellg. 
And he likewiſe cited the Cafe 9 Eliz. Dy. 254. That L 


ſold » the ſuit , faz the money to be Diſtributed, may be in th 
ſpiritual Court; contrary to the opinion in 4 & 5 Phil. & Marie, 
although it be tiling out of the Land: And Jones Juſtice agreed 
with bim in reſpect of the inconvenience which otherwiſe might 
enfue, it the pꝛobate ofthe Teſtament foz2 the goods ſhould be de 
ferred, And they both held, that a conſultation ſhall be awarda, 
And although it is here granted upon motfon without ſpecial 
pleading and demurrer, Pet Jones ſato, it was good enough; fa} 
anctently in this. Court, there were no Declarations and ſig- 
geſtions upon Pꝛohibitions „ but thep were granted upon motl- 


ons: And conſultations were granted upon motions without 


vemurrer , as in the Common Bench. But 1 argued to the cov 
trary, Firff, that the P2ohtbition is well granted, and upon good 
nds, and therefoze a conſultation ought not to be awarded. 
econdlp, It it ſhould be awarded, pet tt ought to be after Plea 
and Demurrer; ſo as the matter might appear in pleading, lo 
what caufe ft is granted. Tothe firff, that it is well granted, 
becauſe the Pꝛohibition, as it is dzawnand granted, voth alledge» 
that the Teſtament is made ofthe Land; and no mention of the 
goods, and thereby is endeavoured to make a pꝛobate of this — 
| ment, 
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ment, which conterns Lands only, and ſo to dꝛaw into queſtion lai- 
cum Feodum, and always in ſuch caſes,a Pꝛohibition was granted: Ante 94 
Any whereas in the Kegiſter it is ſaid, that the pꝛobate of Teſta- 
ments in London, is firſt befoze the Ozdinary, and then in the 
ings, It was anſwered , that is alledged to be by ſpecial 

cuſfoine, which pꝛoves that without ſpecial cuſfome , it ought not 
to be pꝛoved there. And to the reſolution of the Juſtices, that a 

ghibition ſhall not be granted to ſtop the pꝛobate ofa Teſtament 

Goods, where it was made fo2 Land and Goods, that doth not 
wobe, that a Pꝛohibition may not be granted, to ſtop the pꝛobate of 
aCeffament fo; Lands; And as my Bother Berkeley ſaid, Teſta⸗ 
nents of Land only, ſhall not be pzoved in the Spiritual Court, 2 Rol.316- 
and a Pꝛohibition ſhall be granted, if they ſo do: So here, fox any 
thing which appears to the contrary, and as it is ſuppoſeu in the 
Pubibition the Court as Judges cannot take conuſance.that it is 
atherWiſe: And although the Copy of the Teſtament be ſhewn un- 
tous, that it is in one entire Paper , and one Deal, and the other 
- tieclunſtances befoze mentioned, pet that is but pꝛivate intoꝛmati⸗ 

on, of which we are not to take cogniſance, as of matter of Recozd : - 

aun 1 affented unto the caſe in 9 Eliz, but upon this reaſon becauſe | 

te Land being ſold, the money is perſonal, and Allets in the hands 7 
ofthe Executo2s ; fo as it ſavours not of the Realty being execu⸗ 
teh: Secondly, I held, that if conſultation ſhould be granted it 
init not to be in this manner, contraty to the uſual courſe, upon 
amotion, without pleading and demurrer : And as it is here upon 
mitterlocutozy ſpeech at the Barr only, the ground thereof not 
ypraring of Recoꝛv: And inconvenience would enſue if ſuch courſe 
hiul be ſuffered ; fo2 the party might be pzejudiced , and perad⸗ 
wnture erronioufly; and yet he ſhould not have his uit of Erroz : 
{nd fox thts very cauſe divers pꝛeſibents have been, where Pꝛohi⸗ 
lions were granted: As in the caſe of the Barqueſs of Wincheſter IIb. 6. 23 ab. 
Mich. 38 8 39 Eliz. rot, 355. inter Lloyd and Lloyd, Mich. 3 Car. 
inthe Com: Bench, Weſtlys Caſe, Mich. 5 Car. in B. Reg. betwirt * 94 166. 
Hill and Thornton, CUhere a P2ohibition being granted, and a 
Gall , whether it was a good Till ? and found good; yet a 
| ion was granted only fo2 the Goods: But here in this 
caſe a conſultation was granted generallp. 


Miller and Johns verſus Maynwaring, 


arts a Judgment in Cheſter , in Ejectione firmæ of Lands. = 
in Blacon,of the demiſe of Sir Randolph Crew, the 12 of Aug, Jones 234. 
Car: where, upon a ſpecial Werdict, it was found. That John * 31449 


Earl of Oxford and Elizabeth his wife, in right of the ſain Eliza- 1 


— 


— 


— 


beth, were ſetzed in fee of the Banoz of Blacon, whereofthe Land 
ngueſtton, is parcel,and had iſſue John: And after the ſain John 
El af Oxford by Indenture the 10. of Febr. 27 Hen. 8. let that 
Yano? to Anne Seaton fog thirty four pears, that afterward Eliza- 
beth vied, 29 H. 8. and on the 21Martii, 31 H. 8. the ſald or 
atl 


mm 
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Earl of Oxford died, afterward 30 Jalii; 35 Hen. 8. the ſaid Jon 


the Son, then Earl ok Oxford, by Indenture reciting the Leaſe 
ts Anne Seaton to be dated 10 Feb. 28 fl. 8. let the laid Mano 
to Robert Rocheſter, Habendum after the end, ſurrender, 02 fopfy, 
ture of the ſaid Leaſe to Anne Seaton foꝛ thirty pears : And they 
find, that after the making of the ſaid Indenture the ſaid wor, 
28 H. 8. were raſed and altered, and made 27 Hen 8. And thay 
afterward-viz. 26. Martiiz. 35 H. 8. the laid John Earl of Oxfarg, 
by Jndenture betwirt him and Hamlet Freere, ( teciting the Leaſe 
to Anne Seaton, 10 Feb. 27 H. 8.) granted the reverſion of the ſag 

Mano? and pꝛemiſſes to the ſaid Hamlet Freere, Habendum the (aq 

Yano? and pꝛemiſſes from ſuch time as the ſame ſhall revert um 

come to the poſſeſſion of the ſaid Earlo2-his heirs, by ſurrender, 

foxfeiture oꝛ stherwiſe, foꝛ ſixty pears : That afterward in 4 Liz, 

the ſaid John Earl of Oxford died ſetzed , and the ſaid Wang" 

ſcenved to his Son Edward Earl of Oxford, That he by Juen 
ture betwirt him and Geffry Morley, dated 14. Julii, 15 Elan, 

citing; whereas John his father by Indenture, 30 Juli, 35 H. 

demiled to Robert Rocheſter the (aid Ferm or Bano? of Bla, 

Habendum fo2 thirty years, from the end oꝛ determination of the 
Leale made to Anne Seaton , dated 10 Feb. 27 Hen. 8. fo: 
four.years( which is a falſe recital; fo2 in Rocheſters Leaſe it i 
recited, that the Leaſe to Anne Seaton, was dated 10. Feb. 28 Hg) 
and regranted the Leaſe to Hamlet Freere fo ſirty years, to begin 
after the expiration, ſurrender oꝛ foꝛfeiture, ( omitting the wer 
or otherwiſe )of the Leaſe to Anne Seaton: The ſatd Edward en 
of Oxtord demiſed the ſaid Panoz and Ferm of Blacon, tothe 
ſaid Geffery Morley, Habendum from the end of the ſatd Leaks 
Fox fifty years. And ik, &c. So the queſtion was, whether ay 
of theſe Leaſes, to Hamlet Freere o2 Morley be good, and were u 
eſſe at the time of the Leaſe made by Sir Randolph Crew; 1 
Sir Randolph Crew claimed the Inheritance of the Manoz from 
the Earl of Oxſord, and Sir William Norris claimed the Leaſes 
from Moreley & Freere, and under him the Defendant claimed: an 
Judgment was given in Cheſter fo2 the Plaintiff: And now Er 
roꝛ was bꝛought of this Judgment, and the Erroz afſigaedin 
point of Law, That Judgment was given fo2 the Plaintiff, where 
it ought to have been given fo2 the Defendant: And after ſeveral 
arguments at the Barr by Rolls, and Maſon Recover of London, 
ko the Plaintiff in the TU2it of Erroz, and Calthorp and Serjeaut 
Hedley fo2 the Defendant , Jt was now this Term argued by the 
Juſtices, ſeriatim, And all the Juſtices agreed, that the Judy 
ment in Cheſter was well given, and ſhould be affirmed. Cie 
firſt queſtion moved, was, whether the Leaſe to Anne Seaton, 
was determined after the death of John Earl of Oxford, who mate 
it, who was ſeized thereof in the right of his wife, and Tenant by tie 
Courteſie,oz only determinable by the entry of the Heir? Foz if it 
were only determinable, then no entry of the Heir being . 
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was continued, and the reverſion was in the Earl of Oxford, tbe 
on, at the time of the Leaſe made to Hamlett Freer. But fo2 
is point upon the firſt argument, Richardſon then living, agreed 
lich the other Juſtfces , that it was determined and void by the 
death of the ſatd John, then Earl of Oxford, Tenant by the Courte⸗ 
le, the wife being dead befoze, and then Anne Searon was but Te- 
tht at ſufferance, and the Frirhold in the Earl of Oxtord, and no 
rherſion,and fo2 that potnt overruled it without furth:r argument. 
fg; it is abſolutely determined by the death of the Tenant by the 
Courteſte, and no acceptance ofthe Bent, oz confirmation after by n 81-830. 
the Heir, can make it have continuance , Vid. 1 Ed. 6, Acceptance 
10. Cok. lib. 2. fol, 77. The caſe of 'Harv.e ana Thom. cited Cok. R. 102.212 
15. $, fol. 34. in Payns caſe. , Secondly , when the Leaſe to Ro- 368.436-7- 
- cheſter began? and as to that all the Juſtices reſolved , That it * 545: 
an pꝛelently at the time ofthe ſealing becauſe there was no ſuch 
caſe in Eſſe to. Anne Seaton at the time of the Leaſe to Rocheſter, 
ztermined thzte years befoze, by the death of the laid Earl of 
dd, and there was no ſuch Leaſe made to Anne Seaton, but Hoh. 129. 
Mother beginning and other ending, than is recited; and there- ses. 
jt it began preſently , Vid. 3 Ed, 6. Br. Leaſes 62. Cok. 6. fol. 36.4. 
liche Biſhop of Baths caſe, Plow. Throgmortons caſe, Cok. Lit. 46. 
dCok, 4. fol. 74. a. Dy. 116. Thirdly, The Leaſe to Rocheſter be- 
Aale in a material part, after the ſealing and delivery thereof, 
ether that raſure be a cauſe to make the Leaſe voin, oz if the 
We be good notwithſtanding this raſure? And Jones and Berke- 
I deld, That the deed is voided by the raſure,but the Leaſe is good 
mcematins in efſe notwithſtanding this raſure: And as to that, 
a a difference, when an Eſtate loſeth his eſſence by a dee, viz. 
1. tit may not have an eſſence without a derd, as a Leaſe by a 
lapdzation, oꝛ of Tythes, oz grant ofa Rent charge, oz ſuch like, 
ö 'veed be raſed after delivery, it determins theEſtate and makes 
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Faid. But when the Eſtate may have. eſſence without a deed , 
here although it be created by a deed, and the died is after raſed by 
begarty himſelf o; a ſtranger, that ſhall not deſtroy the Eſtate al⸗ 
Mb it deſtroys the died, wherekoze raſure here doth not make 
Leaſe void and determine it. But I argued to the contrary, 
la this point, That foꝛ as much as it is a Leaſe by the died, it is a 
tract by the died, and the party himſelf who hath the intereſt by 
died, raſing that died, he determins the died, and his intereſt by 
voluntary act. as if he had ſurrendzed;and the contract being by 
he map not determine the died and the covenants, but quoad 
kinſelf he doth deſtroy it ,but-peradventure quoad the Leſſo2 it may 
lite eſſence,if ths Leſſo2 will: But this is at his election, and not 
the election of the Lefſie. De fo2 this point, Cok. u. fol. 27. 
5.261. Co. 10. fol. 97. in Doctoz Leyfeilds caſe 7 Ed. 3. 57. 14. 
| $.27.per.Brook 44 Ed. 3,42, Fourthly , Ulhether the Leaſe 
tHamler Freer be good oz void? Aud that reſts upon conſideration, 
Ather the Leale of the Land by the name of a Reverſion, _ 
ll | e 
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rette d fo tis caſe, Fow 


/ And where ithy 
kremiſſes Would carry ft, it ts 
undwered, thut cannot be; Fox other iS alwa | 
that bef62e mentioned and the Neberſlom ot 


R. 212. 1 fol. 177. 4. 35 H, 8. Grants Br. 1 o. The fifth 
| er Morieys Leute were in eſſe at the time of this 

et the thaw Let, aud [8 DRY Oe ve Mite ne the f 
cite mer Leaſes, a the fame Rule as the ſome: 
aue, , whtrs it recits Leaſes and there be ris ſuch; Cherefoze it tl 
0.064% begin from the vate;which betag in as. hn f62 fifty years, em 
x62 3.CUherefo2 fo2 all thefe reatoirs, the Judgment was affirms. 


Sir John Stonchonſe and Elizabeth his Wife verſus Sir John Corbet. 


9. Rror of a Judgment in the Common Bench in Waſte. Hi 
28831 E vers Eeroes were aner colteerntn the twaffe, and the pw 

cixvings therein, all thfch deing overeev,one main Erroz vas af 
ſigned ore tenus per Serjeatit Henden at the Batre, Foz that in the 
Ackion ol waſte he declares, thit Sit Rich. Corbet was ſelzeb itt 
Fer, and in Pafe. 8. Jae. le bps a fie ot that Land to the ue of him 
ſelf ſoꝛ liſt᷑; and after to the ufe of Eſiz. his wile, loꝛ her life; ant after 
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to the uſe ol himſelf and the Deirs males of his body, and after to 
the uſe of Sir John Corber Plaintiff . and the Heirs males of his 
body, and to the uſe of the Yeirs of Sir Rich. Corber : And that 
afterwards in Hill. 8 Jac. the ſaid Sir Rich. Corbet levyed another 
fine of the ſame Land, to the uſe of himſelf fo2 like, and after to the 
ue or Sir John Corbet qt the Beirs males of his body, and atter to 
uſe of the rightheirs of the ſaid Sir Rich. That afterwards Sir 
Rich. died, and that his wife entred, and was ſeiſed fo2 term of 
her life , the Keverſion to the Plaintiff, and that afterward ſhe 
married Sir John Stonehouſe, and committed waſte ad exhæredita- 
| tonem of the {Plaintiff, The Erroz aſſigned and inſiſted upon, 
was , That the Plaintiff hath not ſufficiently entituled himſelf 
unto the Reverſion, to puniſh the UUaſte ; Becauſe he doth not 
alledge, that Sir Rich. Corbet was dead without Iſſue male; and 
if he be not dead without Iſſue male, the Plaintiff cannot puniſh 
this UUaſte : And although the Defendant by pleading to the 
aste, hath admitted it to be to this diſinheritance, yet intend⸗ 
ment ſhall not help it, being matter of ſubſtance. But it was 
anſwered, that fo2 as much as tis ſaid. She entred and 
was ſeized fo2 life, the remafnder to the Plaintiff, it is intended 
that Sir Rich. is dead without iſſue. Aliſo he alledging it to be done 
tohis dilinheritance; that cannot be if the other had any iſſue alive. 
And the Uerdict hath found it to be to his diſinheriſon,by which it is 
tbe intended, that Rich. died without iſſue;wherefoze Berkeley and 
ij ſelf held it to be no Erroꝛ. But Jones doubted thereof-Afterward 
upon another motion, it was adjudged, That the firſt Judgment 
hould be affirmed , Vide s Ed. 3. 37.7 Ed. 3.46. x3 & 14 Eliz, Dy. 
v4. Co. lib. 10.63. Nuper, &c. | . 


Bowton verſus Nicholls, 


Ant. 381. 


Rror of a Judgment given in the Common Bench: Where 10. 
Ezupgment was given fozthe Defendant, and that Judgment 4-353: 


here affirmed, and 10. coſts given here ts the Defendant upon the 
Qtatute of 3 H. 7. And it was now moved by Grimſton, that cofts 
were not grantable; Foz the Statute is, where Judgment is given 
againſt the Defendant o2 Tenant, and he, to delay the erecution, 
bjings a Ait of Erroz,and the Judgment is affirm'd that he ſhall 
have coſts fo2 delaying his execution. But here the Judgment is 
given fo2 the Defendant in theCommonBench;fo no execution was 
to be awarded there againft him But the Plaintiff was barred, 
andalthough the Plaintiff bzought the zit of Erro2 , and the 
Judgment is here affirmed , yet it is out of the Statute. And ok 


Ante 145. 173. 
3 Cr. 517. 
2 Cr. 636. 


this opinion was all the Court, upon conſideration of the Sta⸗ 


7 - GUherefo2e a Superſedeas was awarded to ſtay execution fo; 
coſts. 
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18. April 1635. Sir John Brampſton Knight, of the Ante 225. 
. Middle Temple ( one of the Kings Serjeants ) was made 
Chief Juſtice of the Kings Bench. And firſt the Lord 
Keeper made a grive and long ſpeech , ſignifying the Kings plea- 
im for his Choyce, and the duties of his Place: To which, after he 
had anſwered at the Barr, returning his thanks ro the King, and 
iſing his endeavour of due performance of hisDuty in hisPlace 
came from the Barr into Court, & there kneeling took the Oaths R. 12g 
ofSnpremacy & allegiance, according to the Statute 3 Jacobi: Then 
finding he took the Oath of Judge, which is the ſame Oath that all 
other Judges take: Then he was appointed to come up to the Bench, 
na then his Patent ( which was only a Writ to attend the Office) 
being read by Broome Secondary, the Lord Keeper delivered it unto 
bin. But Jones ſaid, That the Patent ought to have been read before Kia; 
he came up to the Bench. | 


M75; „That the firſt Saturday of this Term, being 1 


| Anonymus. 

A Prohibition mas pꝛayed by Grimſton to the Spiritual Court, 3 
fo2 ſuing foꝛ Tythes of Lambs, ſurmiſing the Cuſtome to be, 65 

Chat if one hath Lambs under the number of ſeven, he ought ta 

y an half-penny fo2 every Lamb under that number, in lieu of all 

Cythes of Lambs, and ik he had but leven, the Parſon ſhould have 

the ſeventh Lamb, and ſhould pay; d. and if he had eight he ſhould 

pay 2 db. and if he had ten the Parſon ſhould have the tenth without 

dying any thing. Berkeley and Jones held, that the Canon Law 

la do, and ſo received in the ſpiritual Court, a it fs ſurmiſed, that the 

ſpiritual Court allows of it; and therefoze there needs not any Pꝛo⸗ 

hibition. But becauſe it was alledged, that it was a cuſfome, and 

te Parſon would ſtay untill the tenth, and would refuſe to accept 

x0zding to the Cuſtome : And that in the ſpiritual Court, this ſurs 

nile is not allowed; Therefoze Brampſton Chief Juſtice and my 

ſl: conceived, That a P2ohibitton is grantable foz that cauſe, and 2 C 56. 


bones and Berkeley agreed, that it would be granted, and the party } Kb d. 


might demurr if he would: Alſo foꝛ Tythes of Aftermowth , that 
there is a cuſtome in conũ deration, that 2 make the firſt on 
N 11 ure 
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ſure in good and ſufficient Hay, and ſet it out in Cocks ſufficiently 
dꝛyed and ready to carry, that. he ſhould be diſcharged from the pay, 
ment of Tythes of the Aftermowths:Aud that was held a good ſug, 


geſtion; by reaſon of the coſts he beſtowed in making it to. be per, 


fect Hay: And upon a ſurmiſe made, that he was fued fo2 Tythcg 
of Bies , that in conſideration he paid Youny and 7Uar,and wag at 
the charge foz Hives and maintenance of them in Tenter , he 
ſhould be diſcharged ofthe Tythes of the Bees themſelves ; And 
upon theſe ſurmiſes a Pzohtbition was granted, being one of the 
firſt caſes moved after Brampſton was made chief Juſtice, 


Hawkings verſus Billhead. 10 Car. rot. 13 N 2. 


Ction for words. Tſhereas the Plaintilf was of good name 
A and fame, and of a chaſfe converſation, and divers had offercy 
to marry unto him their daughters: And whereds he was in tom 
munication with one William Ruſſell to marry his daughter, and 
the ſaid William Ruſſell was · willing to have his daughter to match 


with him, and offered fo2ty pounds in Marriage: That the De 


ſendant, having communication with one J. S. and others, of the 
Plaintiff . The Dekendant, the 20. of September, ſeptimo Carol, 
ta diſcredit the Plaintiff and Hinder him of his Bartage, ſaid ok the 


Plaintiff, That thePlaintiff had layn with ſuch a Woman and other, | 


and them carnaliter cognovit, by reaſon whereok the ſaid William 
Ruſſell utterly refaſed to give his daughter to match with him; and 
that he cauſed the Plaintiff to be pꝛoſecuted in the Archdeacong 
Court fo2 that incontinency; and thereupon he. bꝛought his Action 
in this Court, Mich. 10 Car. The Defendant pleaded Not guilty 
and found againſt him. And now Maynard moved in artefof 
Judgment, That theſe wozds being fpoken 20 Sept. 7 Caroli, 


and the Action being bzought Mich. 10 Car. (whereas it oughtto 
be bzought within two years by the Statute of 21 Jac. of Limit. 


tions) by his own ſhewing it is bꝛought fo2 wozds ſpoken above 
two years; and therefozehe is to be barred of this &aion. But 
becauſe he had admitted the Action, and had not pleaded the Sta: 
tute of Limitations , but Not guilty; Jones and Berkeley Juſtices 
held, That he ſhall not now have advantage thereof; And Jones 
laid, that he knew it had bien ſo.ruled twice in the time of the Log 
Lea chief Juſtice, and in the time of Sr. Randall Crew chief Juſtice; 
Fo? otherwiſe there ſhould be a miſchiek in this Court moze than in 
another Court,(viz.) in the Common Bench, where they p2oſecute 
by oꝛiginal and outlawꝛpʒ and if the outlawyp be reverſed, the Sta 
tute aids the Plaſntiff, © But here they pꝛocted by Latitat, whereby 
the cauſe ofthe Action doth not appear, and may peradventure dl 
vers ycars continue by Pꝛoceſs,. befoze the Defenvant may be at: 


reſted; And the Plaintiff in his Declaration nixds not ſhew the 


cauſe wherekoze he did not commence his Suit ſooner ; fo2 if be 


ſhould do lo , the Declaration would be moze pꝛolix than was con 


venient 
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: venient. But ik the Ozfendant pleads the Statute of 21 Jac. then 
. the Plaintiff by the Replication ought to ſhew good cauſe, why he 
did not bꝛing his Action within the time limited hy the Statute; 
4 otherwiſe he is to be barred: Foz the Statute allows of many im⸗ 
1 pediments, viz. Inlancy, Impriſonment, outer le meer, and dthers 
i therein mentioned, which ſhall be ſufficient cauſes, that the Axton 
0 was not bꝛought ſooner. But J doubted thereof, becauſe by his 
0 own ſhewing, it appears that the Action is not bꝛought within the 
0 time limited by the Statute : And the Statute is in the negative, 
* That it ſhall not be bꝛought but within the time ; ſo the Court, ex 

officio, ought to abate it, unleſs he had ſhewn whercfoze it was not 

bought within the time. But by the opimon of the other Juſtices , 
it was adjudged fo2 the Platntiff, unleſs other cauſe, Sc. 


The Caſe of Baker verſus Hacking, Quod vide ante pag. 387. 


WX now this Term argued at the Barr, and after at the ˖ 
| Bench. And Brampſton , Jones, and Berkeley argued, 2 Rol-59. 121 
Chat the Deviſe was void: Foz they all held, that the Leaſe fo2 
life is only the Leaſe of the Tenant in Tail, during his life and the 
life of the Leſſee; and then it is a diſcontinuance, and the Reverſion 
taken from him in reverſion is diſplaced: And then he having no- 
thing in the Beverſion but only a Right, cannot make a Deviſe : 
fo; the Leaſe being a Leaſe fo2 life, rendꝛing à Pepper con, is not 
warranted by the Statute of 32 H. 8. And then being a Leaſe fo 
life of the Leſſee, the livery is only made by the Tenant in Tayl;fo2 
- tehath the ſole power of the fmmediate Freehold a the immediate 
poſſeſſion and Inheritance; Then when they make a Leaſe foz 
life , it is an immediate wꝛong to the intatle, and diſcontinueg the 
Ellate tail during the life of the Leſſer; And the Tenant in Tail 
bath gained a new fie, and is ſeized ofa Keverſion in Fee expectant 
upon the Eſtate fo? life during the Leaſe, and it is a new Reverſion 
in the Platntiff:And foꝛ that, they relyed upon 11 H. 7. and 13 H. 7. 
Fthere be Tenant in tail, remainder to his right Heirs, he map C Titel. 224 
de reſtrained by a condition not to alien; fo2 his Feoffment is there 
held a diſcontinuance: And Jones cited a Caſe adjudged betwirt 
the Loꝛd Cromwell. and Andrews, 15 Eliz. Tenant in Tail, Re- 
malnder to his right Heirs, makes a Feoffment by Deed, and de- 
livers the Died to the Feoffee,and after livery is made by an Attoz⸗ 
ney. The queſtion was, whether the Remainder paſſed by the delt- 
very of the Died foꝛ then livery to him in Remainder had not been 
u diſcontinuance: But it was reſolved, that it was a diſcontinu⸗ 
ance: And there is no difference when Tenant in tail, Remaln⸗ 30.63; 
der to his right Heirs, makes a feoffment ; And when he in Re⸗ 
derion and Tenant in tail joyn in a Leaſe fo?2 life, which is a dil⸗ 
fontinuance; And it is a diſcontinuance pꝛeſentlp, oz it cannot be a 
diſcontinuance by the death of the Tenant in tail having iſſue ; 
los, as Brampton ſaid, the change ofthe Reverſion is p2eſently 4 
| the 
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he is acquitted;Fo2 he ought not to be impꝛiſoned fo2 his wives of 


the livery ok nor at all, and it is not changed by the death of the 
Tenant in tail having iſſue, and that being a Leaſe fo2 the life 
of the Leſſte, cannot be conſtrued to be a Leaſe foz the life of the 
Teuant in tail (as it ſhall be conſtrued if it be not a diſcontinu⸗ 
ance ) and after his death without ifſue,a Leaſe foz life againſt him 
in reverſion; TUherefoze they all concluded, That it was a diſconti, 
nuance and Judgment ought to be given faz the Defendant. But 
I argued to the contrary, that it is not. any diſcontinuance, 

the reverſion diſplaced; Firlt, Becauſe it ſhall not be taken to be a 
toztious Leaſe and a diſcontinuance, when by any means it may be 
conſtrued a good and rightfull Leaſe, and it may be here ſo cop: 
ſtrued, when tenant in tail and he in reverſion joyn ; Foz it is an 
Eftate derived out of both their Eſtates, viz, a Leaſe of the Te: 
nant in tail as long as he lives, and afterward of him in rever- 
ſion, as Cok. Lit. 45. a. and Cok. lib. ö. fol. 14. 15. a. Treports caſe is re 
ſolbed. Secondly ; it is no diſcontinuance, becauſe they jopn in 
the Leaſe, foz he in reverſion joyns in the Act of making of this 
Leaſe, and ſo it is not the intention of any ok the parties to diſinhs, 
rit him in reverſion, and to take away oz dilplace the reverſion, 
TUberefoze the Law ſhall not make any ſuch construction, eſpecially 


here, when tenant in tayl is dead without iſſue, there is not aup 


iſſue againſt whom there ſhould be a diſcontinuance ; and it is nt 
a diſcontinuance unto the reverſion. becauſe he joyned. To pzove 
this was vouched 27 H. 8. 13. Co. lib. 1. fol. 76. a. Bredons caſe : Am 
an Act may be a diſcontinuance now, and not a diſcontinuance by 
matter ex poſt : As if tenant in tapl infeoff him in reverſion, an 


a ſtranger, and he in reverſion ſurvive, it is no diſcontinuance: 


So if Baron and Feme make a Leaſe fo2 life, by Died of Landgof 
the Feme, ik the Feme, alter the death of the husband, agries, it iam 
diſtontinuance; but if ſhe diſagrees, it is a diſcont inuance. $6 
here, if tenant in tayl had died having iſſue, it might have bien a 
diſcontinuance againſt the iſſue. But ik otherwile, it is againſt the 
intent of the parties, to conſtrue it to be a diſcontinuance , when 
Tenant in Tayl hath no iſſue. But all the other Juſtices held i 
to be atoatious Act in it ſelf, And that although he hath not alte 
ward any iſſue,it is not material. TUherefoze it was adjudged fv! 
the Defendant. 


Mayo verſus Cogſhill, 


[— Rror of a Judgment inEjectione firme againſt Baron and Feme. 
E The Dekendants pleaded Not guilty , and the Feme was 
found guilty, and the Baron found Not guilty ; and Judgment & 
gainſt the Baron and Feme quod Capiantur , and foz this cauſe the 
Erro2 was aſſigned ; becauſe the Judgment ought to have ban 
againf the Feme quod Capiatur, and not agatnſt the Feme, wher! 
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fence : But Rolls fo2 the Defendant in the zit of Erro moved, 
Chat it is not any Gr 222 the Judgment in this caſe ought 
tobe againſt them bothquodeapiantur: Fo it is only fo2 the fins to 
the. King ; and the impuſonment is no longer, but until the fine be 
dd; And the-Za*0»-ought ta pay it, forthe Feme cannot, n to 
pꝛove this, he cited a pꝛelident in this Court, Trin. 4 Jac. rot. 376. 


betwirt Lewes and White, where, in a TUzit of Erroz upon a 2 Cr. 203. 


uugment in the in Treſpaſs againſt Baros and 
Frme , they pleaded Not guilty, and the Baron was acquitted and 
the Feme garly. found guilty : ann the Judgment was agatuſ b 
them both , Quod capiantur. And it was aſſigned fo2 Errozfoz this 3 Cr. 381. 
cauſe, and the Judgment affirmed. And Broom the Secondary * 
lad, That fo are all the pzeſidents of this Court; wherefoze the 
Court, here awarded accazvingly, that notwithſtanding this Er⸗ 
tu, the Judgment ould be affirmed. But then anothe r Exroz „Rol aal. 
tas aſſigned , _ A the ety pecan re 5 — _ : 

d upon view of the Reto cared, it n the N 
— intra vit, c. But ihe Count it was omitted; where- 
d (62 this caulk the Judgment was reverſed. 
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Buſhell, Hurſtwayt, and Brand verſa Yaller, Trin ao Car. ret. 35. 
Kor bf a Judgment in the Common Bench by Buſhell the 


Defendant , and Hurſtwayt and Brand the Bayl , in the 
Common Bench, againſt Faller. It was aſſigned foz Ettiz 
by Grimſton , That no Capias was uwarded againſt the pyincipal; 
und yet a Scire facias iſſued a gainſt the Bayl, and Judgment a 
gaintt them. And now it was moved, That this Tait of Erro; 
brought by the Bayl and the Pꝛincipal, was not good; foz they 
ought not joyn in a Wait of Erroz; fo2 the Bayl may not avoid the 
Judgment againft the Pzincipal by any Erroz which is in the 
pꝛocteding; and the Pꝛincipal hath nothing to do with the Judy: 
ment againſt the Bayl. And of that opinion were all the Juſtices, 


beſides Berkeley, who doubted thereof; becauſe by the Judgment 


againſt the Pzincipal , the Bayl is damnified; wherefoze he cop; 
ceived,they thould joyn in the Erro2 to avoid the pzincipal Judg 
ment. But he agreed, that the Pꝛincipal ought not to jopn in a 
Tait of Erro, to reverſe the Judgment againſt the Bayl: Id 
afterward he conſented with the other Juſtices , That a (it of 
Erroꝛ lies not in this manner; wherefoze it was abated, 


Townſend verſus Hunt, Hill. 11.Car, rot-774. 


Sſumpſit. The Plaintiffdeclares, UUhereas Francis Tonnl- 
A end made his Mill, @ thereby deviſed to the Plaintiffthu⸗ 
ſcoꝛe pounds, to be paid at his age of one and twenty years; and 
made Anne his wife his Executrix, and left afſets to pay his debts 
and Legacies: And that the ſaid Anne took the Defendant to hul⸗ 
band, and afterwards the Plaintiff came to full age; and the De 
fendant and his wife paid to the Plaintiff, in part of payment of 
the ſaid Legacy, upon the 23. of April, thee and fifty pound, who 
gave to the Defendant and his wife a general releaſe. That tht 
D kendant, 28. Septemb. 5 Car. in conſideration that the Plaintiff, at 
the Defenvants requeſt , had made a general releaſe to the Defen- 


dant and his wife, aſſumed to the Plaintiff, that if his wife did not 


pay the ſeven pounds reſidue of the laid Legacy in her life time, 
that he would pay it after his (the (aid Defendants ) wife's death: 
And alledges in facto, That the Oefendants wife did not pay the 
ſatd {ſeven pounds in her life; and that he had required - of th 
Dekendant, 


„ a m h aw. 
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Ockendant; and he had not paid it, per quod Actio accrevit. And 
upon this Declaration the Defendant demurred. And it was ars 
gued at the Barre by Farrer fo2 the — and by Calthorp fo 
the Defendant. And he ſhewed toz- caute of his demurrer , That 
this pꝛomile being fo2 a conſideration paſt, is a void pꝛomiſe, and 


here is not a continuing conſideration ,, but nudum pactum. unde 


bon oritur Actio. And compared it to the Caſe ino Eliz, Dyer 272. a. Pl. Com 3022 


here one pꝛannuſed to one who was Bayl fo2 his ſervant, to ſave 3 c. 194. 


7 
4 


bim.harmleſs, It was adjudged a void pꝛomiſe, and fo2 this rea⸗ Dicr.272-b- 


ſon Berkeley Juſtice was of that opinion. But if it had bern a con- 
ideration continuing, As in conſiveration of marrying his Daugh- 
tet oꝛ Couſin , which is as a gift in Frank-marriage, it had been 
good. But not here. no moꝛe than it in conſideration you gave him 
an ho2ſe a year ſince he had pꝛomiſed to pay you ten pounds, which 
is void, becauſe paſt, But Juſtice Jones and my ſelf upon the firſt 
motion conceived it good: Foꝛ if this pꝛomiſe had bien made at the 
iime ol the releaſe made, it had hien clearly a good promiſe and a 
good conſideration; then being made akter the releaſe, fo2 as much 
Uthe releaſe is made at the Defendants requeſt, and the Defew 
vant hath the continuance of the benefit thereof, the pꝛomiſe upon 


Ante 223, 
Moor. 56. 


this conſideration is good enough: Foꝛ ſo the Caſe impozts in de- 2 C.. 18. 


emo Elizabethæ, Dyer 272. if the Bayl had been entred into at the 


2 


| mers requeſt , and afterwards he had made the p2omile, it had 


een well enough. And fo2 this purpoſe they vouched a Caſe, which 
tas Paſch. vicefimo quarto Elizabethe, betwixt Marſh and Raynſ- 


# 


Hob. 10. 


3 Cr. 713. 


ford; And another caſe. here betwixt Rigges and: Bullingham, 3 cr.gs. 


here, in conſideration that the Plaintiff, at the Defendants re⸗ kal: 


weſt, had granted the next avoidance of ſuch a Church, the De⸗ 
fendant., at a day after, pꝛomiſed to pay to the Plaintiff one hun⸗ 
ded pounds. After Uerdict, upon aon Aſſumpſit, it was moved in 
arreſt of Judgment , Firſf, Becauſe. there was no time oz place 
mehtioned , when that Gꝛant was made. Sed non allocatur, Be- 
iſe it was but an inducement to the Action. A ſecond erceptt- 
fn, becauſe it was a conſideration paſt; and it might be twenty 
Jears befoꝛe. Sed non alloeatur, Becauſe it was made at the De- 
fendants requeſt, And afterwards , in Mich. 11 Car. the painct- 
pal Caſe being moved again, all the Juſtices, ſeriatim, delivered 
910 — that twas good; and it was adjudged foz the 

intift, | 


The King verſus Sir Baſil Brook. 


Cire facias. Quare non ſatisſecit a fine aſſeſſed upon him at 
the Juſtice Seat in the Fozeſt of Deane, The Plea was, 
Chat the Juſtice Seat was at Gloceſter, which is out of the Foeft. 
And thereupon it was demurred becauſe the beginning of theJuſfice 
Dea: was within the Fozeſt, though after adjouvned to Gloceſter. 
ind all the Court held it good enough, YL 77 Seat _ 

| . 9 


Þ 
1 Rol. 333. . 


— 


410 Termino Trinitatis, anno undecimo 


out of the Foꝛeſt, Sc. wherefoze it was adjudged fo; the King. 
The King verſus Mynn. 8 


4. Cire facias, Ulhete ſuch Judgment was given againff him 

O he being found a Trelpaffer, foz cutting trees within the fe 
rest without licence: And the proceeding againſt him being ry 
moved by Cerciorari out of the Chancery ; and by Mittimus fent 


in Banc. Regis: he pleading ſuch Plea, and demurrer thereyy, 


on, it was adjudged fo: the King. 


Smith verſus Smith 


1 Rror of a Judgment in Dower. The Recozd certified the 
Poſt.gzr. 4, Defendant in miſericordia, and the Erroz intended to be g, 
Co.8.62-b. gned, Was, Becauſe the Defendant being an Jnfant, and a 
Co.Lit-127-2 nearing by Gardian, ought not to be amerced. The Deferiban 
Fofi.574 moved in the Common Bench to have it amended; And it. wy 
amended and made Nihil in miſericordia quia Infans: And upmy 

TAzitof Cerciorari this amendment was fo certified. And it wy 

moved by Grimſton, that it ould be amended in this Cont, 

and the Judgment ſhould be affirmed, And 1 doubted tt fig 
amendment might be upon diminutian alledged in the Rec 

againſt the Recozd certified in point of the Judgment. ' X 

| becauſe it being now certified , that the Recozd at the firſt n. 
miſcertiſied, the Court here would not intend, that it was aun 

ded after the Judgment entred, but that the Recozd in the Ca 

there (in the Judgment) was well entred at the firſt, and 1 
Miſentred. And that being in Caſe of Dower , and after a 

dict , which were to be favoured, the Court agreed, That ſug 
Cerciorafi-to aide the Judgment was well awarded. And te 

Necoꝛd was amended acco2dingly,and the Judgment affirmen 


William Reve verſus Malſter and Barrow. Hill. 9 Car. rot. 


6 1 , fo2 entring into certain Lands called Hoo-green 
— Upon Not guilty, and ſpecial Uerdict, whereby it appeared, 
x Rol.624, That George Reve, Copyholder in Fee ofthe Land in queſtion, bt- 

ing parcel of the Manoꝛ of Hoo , (where the Cuſtame is, that the 

Land is of the nature of Burrough Engliſh, deſcendable to the 

oungeſt Don ) had tffue three Dons , William the Plaintif, 

K.6: eorge and Charles, and furrendzed that Copyhold to the uſe of 
Himſelf and Anne his wife, and his heirs; and they were admitted 
accowinily. And afterward George the father died ſeized of this 
Keverſlon, Which deſcended, ſecundo Jacobi, to the ſatd — 

you 
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begun at a place within the Fozeſt, it may be adjourned to a plac 
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ngeſt Son. Anne enters and enjoys it. Andafter, in 12 Jac. 
harles dyed without Iſſue Atlterward Anne in 6 Car. 
died: William Reve , the eldeſt Son, was admitted and entrkd; 
George Reve, the ſecond Son, enters and claims that land, and 
ſürrenders to the ule of the Defendant Majiter, who was admitted; 
upon whom William the Plaintiff entred: And he, ond the other 
ec as his ſervant, re⸗entred; whereupon this Action was 


Rought. Et ſi ſuper totam, &c. And this matter was argued at the 


Parc , and after at the Bench. And it was argued at the 
Bench by Jones Juſtice, and by my ſelt fo2 the Plaintiff;and Ju- 
ice Berkeley, and Brampſion chief Juſtice, foꝛ the Defendant.The 


Jule question was, whether William Reve, Son and heir of George 
ve, wha created this Reverſion, and bꝛother and heir of Charles 


(pho had thisReverſion as.youngeſtDon and heir in Bozough En⸗ 
) Oz George the middle Son ſhall have this Reverſion? Firſt, 
was agreed by them all. that George caunot have it, as bother 
heir of Charles, by the cuſtome; becauſe the cuſtome is only to 


tend to the youngeſt Don, and not amongſt bꝛothers, where no 
ah cuſtom is found: And without a ſpecial Cuſtom: found , that Lit uo. b. 
- wall deſcend to the youngeſt bꝛother, the Law will not admit it; 
Kwuſe Cuſtoms ought alwaies to be taken ſtrictly: And ſo it was 
Wolved in Ballards Caſe; fo2 a Copyhold in Toreaham. Secondly, 


i was agr&d by them all, that although Charles never was ad- 
pitted, but died befoze admittance, it is not material; - fo2 it is all 
du as ik he had been admitted; Foz he was a Copyholder, and 
might have ſurrendzed, oz charged. oz let, Sc. Thirdly , they all 
red, that betwirt a Copyhold in Bozough Engliſh; and a Frie⸗ 
in Bazough Engliſh, there is not any difference. And that if 
anc the mother had died in the life of Charles, and Charles, ſurvt- 
wig , had entred and died without ilſne, then William ſhould have 
had. the Land, as heir ol Charles. But the great queftion was, this 
xing a Re verſi on expectant upon an Eſtate oz life, and Charles nes 
vr being ſeized of the Lands in polleſſion, but dping in the like ol 
e Tenant fo2 life, without es whether George as poun geſt 
n, map claim it » M that Wi liam 5 as heir ac the Common⸗ 
Lat , chall have it? And Brampſton chief Juſtice, and Berkeley 
agued ſtrongly , that George, the middle bꝛother, ſhould have 
it, and by conſequence the Defendant, who clalmed under him, 
n il Charles had never been boꝛn 02 in eſſe: Foz there being a 
Reverſion cxpectant upon an Eſtate fo2 life , and the Tenant ha⸗ 
ung the poſſefſion-, George ſhall make his title from his. kather, 
and take by diſcent from him who hay, the leiſin of the Free- 
h, and nat make any mention of him who had but the 
Kiverſion expectant upon an Eſtate fo2 life: And compared 


it to the Cale of a Bother of the halk⸗blood, although the 
edeſt Son ſurvive the Father, yet he may claim it by deſcent g. 


from his Father, when the eldeſt had not poſſeſſion and died with: 
ont Iſſue , as 40 Ed. 3. 9. and 7-H. 5 2. And if the Father died in 
2 ; Fiz poſſeſſion, 


R. 3. 
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by the cuſtome, as heir in Bozough Englich, as if Charles never had 


poſſeſiion, and the eldeſt Son, ſurviving, died befoze entry, Che 
_ Son, although he were of the half:blood, have it, he 
claiming by diſtent from him father; and never ſhall make mention 
of his bꝛother, although in ſome reſpects he was a, tenant, to alien 
and change. But in all Actions and wits where he conveyg 

diſcent, there ſhall not be any mention of any, but of thoſe who t 

the Eſtate and had ſeiſin, and not from others who never had ſciſin, 
the Laweſteeming them as if there never had been any ſuch per- 
ſons : As in Fitzh. Recovery 2 12. & Co. lib. 8. fol.88.b. Buckmers 
Cale: And by conſequence he may tlaim here as youngeſt Son 


bien, becauſe he hath it by viſcent, and in courſe of a difcent, But 
agatuſt that Jones and my ſelf held, that William the eldeſt bg, 
ther hav the better title, and we agreed to all the caſes put of Di 
ſcents , 02 conveyed by viſcent at the Common Law. But in this 
caſe the younſeſt Son hath it by cuſtome ; fo2 he being younges 
Son at the tiitie of the death of his father , that makes him det 
in Bozough Englich by the Criftome. And foꝛ this cauſe none cu 
be ſaid to be heir in Bozough Englich to his father , ſo long as his 
father lives. See Coke lib. 6, fol. 22. a, Gorges Caſe. And wha 
the youngeff Son is heir, in wham it veſts by the Cuſtome, Fg 
an Inheritance fired in him: And the cuſtome hath his operating 
in him and none may claim that after,but he who is heir unto him: 
And therefoxt we held, that the youngeft Son, who is in eſſe 1 
the time ofthe death of his father; only ſhall have it by the cuſtome. 
And ik a man hach iflue two Sons, and being ſeized ol Land in 
20ugh Englith, vies ſeiſed ok that Land, his wife pri viment enſein 
of a Son, the Son in eſſe ſhall have it by the cuſtome, and the 
ow bom after ſhall not deveft him, Becauſe he was not voungel 

dn at the time ol the veath of his father. Vid, 5 Edw. 4.6, 
9. H. 7. 15. 30. All. 47. If Land veſts in an heir by reaſon of 
contingencie; although another heir moze near comes alter i 
eſſe, it ſhall never be deveſted; and he who will after claim, aug 
toclaim from dim in whom the Effate beſted. Oo here, this 
Keverfion veſting in the youngeſt Son by the cuſtome, is quaſi by 
my ay and he is named heir per accidens, ag in Rarcliffs Caſt 
Coke lib. 3. fol. 38. a. and he is quaſi a purchalo2 of that Reverſion; 
wherefote when he dies without iſſue, ir call deſcend to him who 
is his heit, which is the elveſfSon:Andhe is his heir to his younget 
bꝛother, and diſs heir to his father , who was laſt ſeized of the Re- 
verſion ; and there is no reaſon but he ſhould have it m—_ to his 
bzother and to his father. And this Caſe is not like to the Caſes 
put, where they claim meerly by the Common Law. And whereas 
it was held dy Brampſtone and Berkeley, that George the youngel 
Son ſhould have it as heir in Bozough Engliſh, becaule he is the 
poungeſt Son when the Feme died, and the reverſion fell in po 
ſeMon,that was utteriy denyed by Jones and my ſelf: Foz he was 
not youngeft Son when his father died; And none map have - — 
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that Cuſtome , but he who is youngeſt Son at the time ofthe death 
of the fathex : Foz as it is laid, that ſuch Mone eft ptimogenitus 
ejus filius, and here gt the Common Law; Do in Bozough Engtith, 
That ſuch a one eſt minime natus at the time ofthe death of his fa: 
ther, — * unto him _— be — — —— he who is 
the middle Son at the time of the death ol his father, cannot. 
lich to be the voungeſt Son at that time, and cherkldze hot mch 
inthe Cuſtome : WUberefoze, &c. . - 


Anonymus, 


4 - 


that he chould r by the Jury ; 
2 urther 80 12 . 8 


. 
i ul was pro-damnig. 
Fut was well enaugh; Foz 
the lac antecedent, 
0; ad not pro damnis 


24h 6. 


— | 


—ũ—ñ — 
— — 


— — 


ſh 
3 
1 
wa 


, 4 „ * 
Ni ; 
LIL c < ; 
. n 3 
4.3 
* „ 
A 2 
1 53 


Q3 eon 11957 n n 
* 


$ 
- 


2 x 15787 ; Michaeli a ee. 1 #17 Carol 5111 785 
Termina Michael, anno undecimo(caroli Repy, 


in Banco Regis een W013 0 


*FI77 6 
1 271 


* * _ FR 


Wow — 


— N en — T — _ 7 — = — > * * — > 
OH en RT? 28 72 it WA TI3 (F.6d? . TE: 


I, c - 
Rol. 369. 0. 
Rol. 673. 


F. N. Br. 60. 


x Rol. 370. 


N. Erle. Upon the Tait of Inquiry of waſte, thirteen Jurozs were retoum 
07-197 ed to be ſwoꝛn, where there ought to be but twelve: Foꝛ it isnt 
like to other wits of Inquiry, where it is uſual to have moze than 

twelve; at the Sheriffs pleaſure, fo2 that is but a meer Inquet 

2 Rol.673, Of Office : But here it is a verdict, and in nature of a Merdia, 
whereof an Attaint lyes, Vide 3 H. 6. 29. Et adjournatur, poſtea 452, 


Acton verſus Symon. Mich. 10 Car. rot. 83. 


2. Sſumpſit. That the Defendant , the twenty fifth ok April a 
Jones 364. no 3 Car. in conſideration the Plaintiff would demiſe unto 
1Ko.8-9- the Defendant, the moitie of an Houſe and certain Lands, kit 

thee years , fo2 the rent of 25 l. per annum, payable at Mich, 

and the Annuntiation , aſſumed to pay the laid rent at the ſad 
Feaſts, And alledges in facto, that poſtea the ſame dap. he de 
miſed the ſaid Lands to the Defendant in forma prædicta, and that 
he enjoyed theLand accozdingly during the thzee years,And 2 
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7 | paſp bis rent. The Defendant pleads a ſurrender of the ſafd 
5 Lands, beloꝛe any ofthe Feaſts, ioꝛ which the bꝛeach was aſſigned , 
N 


and acceptance thereof: And hereupon, they were at iſſue and found 
ö da the Blaintifk. And it was now moved by Grimſton, in arreſt 
1 of Judgment, that the Action lies not, becaule it is grounded up⸗ 
una perlonal pzomiſe in a veal contract, which real contract being 

executed. the Allumpſit, which is meerly perſonal, is determined; 
and the rent being real, he cannot bꝛing this Acton fox the non-pay- 
ment thereol. But Jones, Berkeley, and Brampſton chief Juſtice 
conceived it lies;F92 it is a collateral and abſolute pꝛomile? But 1 Kol 2. 
it had bien an implyed pꝛomiſe (as upon a ſale of Goods, &c, ) 
This Action lies not. But there being an expꝛels and direct pꝛo⸗ 
miſe allzdged , which is in a manner conkeſſed by the Defenvant , 

his Plea in Barr, The Action lyes, as if he had covenanted by 
Boner wert obliged by an obligation ts pap the rent, and do this 
promiſe is good. But I doubted thereof, Becaule it is a perſonal 
contract. And by the Leale made, the perſonal contract is deter- 
mined; Fo2 it is in vain to have an Aſſunipfic, where he may have 
upon the Leaſe; and thereby recover the debt and damages 
the fozbearance:And in this n 8 del ley lyes, and then 
there is no cauſe to have this Action. And Germyn urged, That 
iſthis action were maintainable, then the Defeuvant could not 
gpeviction o2 ſuſpention of the rent, by entry into part of the Land. 

all the Court denied it; Foz notwithſtanding this pꝛomile, it 
grent as-befo2e. And ik it be determined as a rent, the pꝛo⸗ 
mile faz the rent is allo diſcharged; whereupon by the ſaid thzie 
\ltices , it was adjudged ſoz the Plaintiff, But we all agried, Aute 343. 
Cat there ought to be an expꝛels pꝛamife pꝛoved, if he had pleaded 
nx Aſumplit , and that an implpen pꝛamiſe would not have ſer g 
And Berkeley held, that if he recovered damages to the ch. 
glue of the tent arrear , it map be pleaded in Barr ta an Actt- 3 cr 240. 
a of Debt fo2-the rent. But Brampſtoa and I denyed it, And s. 
Frkeley ſaid » if one bozrow- monep , and pꝛamiſe to enter into 
hund to pay it at a dap to come, and pꝛomiſe that he will keep 
his day of payment, and afterwards he makes an Obligation 
in the payment of this Money at the day, if he fapl of the pay- 
ment ; Debt may be b2ought againthim , upon the Obligation, 
and he map alſo maintain an Action of the Caſe upon the pꝛo⸗ 
— I denyed it, Becauſe the Obligation determines the 


Done verſus Smethier and Leigh. Trin.$ Car. rot. 13 10 


=_mSSSTMS 22 rona#aTAaSI STRESS T7 


Eo, 


Rror to reverſe a fine in Cheſter 2 Car. Betwixt Smethier and 3. 
W Lei ghDemandants,and Sir Rich. Done, and Sir John Done — 3. 
at nd Margaret his wife, any John Done their Son and heir appa- 1 — 
a nt, defozciants,8c. TheErroz allignen was , Becauſe the wait 
of Covenant was directed to the Cozoners, with this clauſe in — ; 
en 
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Exrroz. And firſt they ſald, That if the Sheriff had bien the ſole 


end of the zit, Quia prædictus Joh. Done Miles, eſt VicecomesCo. 
mitatus Ceſtriæ, fiat executio Brevis predic. per Coronator' ita quo 
Vicecomes non fe intromittat, where the TU2it ought to have ben 
directed to the Sheriff, & c. And this was divers times argued 
at the Barre, and much inſiſted upon, by Calthorp, Maynard, and 
others, who argued at the Barr fo2 the Plainffff in the wut ir 


party to the fine , yet the TWUait- siight to have been directed unte 
him, becauſe it is but a ſummons, and the Sheriff may ſummon 
himſelf, Alſo it is not returned, That he fs Sheriff and came 
ſummon himſelf ; and the courſe of Law is, that the 'UUzit Fall 
be directed unto the Sheriff, and not unto any other, when it may 
be done without pꝛejudice. And that the UWzit is abatable wheie 
it is directed to the Coꝛonets, Sr. Vid. 18. H. 8. 3. 9 H. 6. 12 
The ſecond reaſon,Becauſe that the Sheriff is not che ſole party; 
but others are joyned with him, ac. And all the Court reſolver; 
That it was not Erroꝛ; Foz if the Tait be directed to the a. 
riff, and he is party, it is voubted in the Books, if the Sheen 
as Plaintitf, may execute a UUzit fo2 himſelf;and, as Defendant, 
may execute a dit upon himſelf, And therefoze it were good 
avoid that doubt, to take a Tlzit directed to the Cozoners, ag 1 
where the Sheriff is Plaintiff, as Defendant, upon (urn 

thereof in Chancery , at the time of ſuing the wait, And i 

the general courſe to award the wait to the Cozoners, to adotdith. 
doubt of delay; Foz if he be Plaintiff and makes not ſuch ſur: 

mile, the Defendant peradventure will take exceptions in abe 
ment of the wzit ; And ſo if he be Defendant he may peravuny 
ture plead in abatement of the TUzit , and cauſe him to have amn 
Mut. But when it is awarded to the Cozoners, if the Daun 
dant would have excepted againſt it (as peradventure he might 
in ſome caſes ) yet when he appears and accepts thereof, in 
comes andlevies a Fine thereupon, he never afterwards ſhall 
ligne fo2 Erroz, that the Tzit ought not to have been Directed'ts 
the Cozoners, eſpecially — this amicable UUztt to make all 
rance, fc. Vid. 34 H. 6.29. 12 H. 4. 24. 8H. 6.28.2 H. 6. 1. 
Fitzh, N. Br. 98. 11 Ed. 4. 7. 3 H. 6. 2. Another Erro2 was aſſigy 
ed, That the wzit ol Covenant in the Certificate is, ſi fecerit eo 
ſecur. &c.where it ought to be vos. But upon view of the retourn 
of that wait certified from Cheſter, it was vos, whereupon it was 
— „That the Roll ſhould be amended, and the Fine was 
affirmed. N 


Downs verſus Hathwait. 


— upon a Bond de quinguaginta duabus libris: The Delen⸗ 
dant pleads non eſt factum. Che Jury find the bond to be quin- 
ginta duabus libris, with a condition to pay 26 l. and that the De⸗ 
fendant delivered that as his Deed to the Plaintiff; And if that — 


/ 
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the Died of the Defendant, as is mentioned in the Declaration, 

they pꝛay the diſcretion, ac. And upon motion the Court held it 

to be found koꝛ the Plaintiff; foꝛ quinginta fs all one with quinqua- | 
inta, as Wiginta pro viginta, whereupon Rule was given, That Cr. 147- 

Judgment chould be entred fo2 the Plaintiff, unleſs, ccc. And after- 

ward being moved again, another exception taken, That the Bond 

and the Declaration were John Hathwait, and the Koll is Joaes. 

Sed non alloca tur; but adjudged fo2 the Plaintifl. Quod vide po- 

ſtea pag. 418. | 


Needler verſus Symnell and his Wife. Trin. 11 Car; rot. 


Ction upon the Caſe, for words. Whereas the Plaintiff was 
of good name and fame, and a Citizen and Friemen of Lon- Jones 366. 
don, and fo2 twenty pears had uſed, and yet uſeth the Trade of. ſel⸗ 1 80.62,52. 
ling of . . . . . without any deceipt, That the Defendants wife ſaid 
theſe woꝛds, Thou art a Cheater, and haſt cheated my Husband of 
ool. The Defendants pleaded, Quod ipſi non ſunt inde culpabi- 
ſand found fo the Plaintiff, and damages foꝛty pounds. And it 
nas now moved in arreſt of Judgment, firſt, That the Iſſue was not 
ll jopned, fo2 being foꝛ wozds ot the wile, the Ilſue ought to have 
Ipſa non eſt inde culpabilis. Sed non allocatur ; Foz the Baron | 
md Femme are charged as fo2 the wꝛong of the Feme : Da the ifſue, 25. 
uod ipfi non ſunt inde culpabiles is well enough. Secondly , Jt 2 cr.288,235. 
ns moved; That fo2 theſe woꝛds an Action lies not; fo2 the woꝛdg f2t-594- 
not touch him in his P2ofeſſion, as a Tradeſman, no2 are ap: 1 Rol 62. 
led unto him koꝛ cheating him in his Trade; but it may be that he 
tzened 02 cheated him at Dice, 02 by 'ſale of Land: And to ſay , 
That one coʒened 02 cheated him, an Action lies not, no moze fo2 a 2 cr. 335. 
Tradeſman than fo2 any other perſon : And it hath been lo reſolved Not. 516. 
and adjudged in Sir William Brunkers Caſe, and Gorges Caſe. Moor 281. 
And of that opinion was all the Court, they delivering their opini- 3 Cr. 55. 
ons ſeriatim ; wherefoze Rule was giden to enter Judgment fo2 the 
Defendant, unleſs, ac. 


Doctor Sybthorps Caſe. 


X Ction for words. Fo? that the Defendant , at Burton-Lazers 6, 
Church, ſpake theſe wozds : See, Doctor Sy41horp is robbing Jones 366. 
the Church: And afterwards, at another day, ſpake of the Plan: '$*7* 
tif, Doctor H t horp hath robbed the Church(innuendo the Church 
of Burton-Lazers.) After Uerdict fo2 the Plaintiff, Bagſhaw moved hy 
in arreſt of Judgment, That fo2 the firſt wozws an Action lies not, 
Becauſe he doth not charge him with an Act done, but in at- 
tempting to do an Act. And fo? the laſt wozds, Thar it lies 
not, Becaule it doth not mention what Church, noz of what 
thing; and it may be in taking away the Leads, oz ſuch 
things , which be not felony; 02, as „ common ſpeech 2 
7 | gg 02 
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Foz not paying his Tythes, Sed non alloeatur; Foz all the Court 
held, That foz both ſpeeches an Action lies; fo2 it is to be intendez 
in the wozier part; being ſpoken maliciouſly to flander him; am 
cr that it was fo2 the taking of ſuch things as is a felonious Jt. Aug 
although it was objected, That robbing the Church is en intention 
to da an Act, and is not felony, And to ſay, That he attempting 
to do an Act, cannot be felony, and therefo2e no cauſe of Agign, 
Berkeley ſaid, That fo2 ſaping ſuch a perſon ig robbing ſuch a nun, 
02 raviſhing ſuch a woman an Action lies. So here 3 {Uherefy 
it was adjudged fo2 the Plaintiff. Vid. Paſch. 5 Jac. betwirt Benſon 
and Morley adjudgey, that f62 theſe wozds, Thou haſt robbed the 
Church, innuendo the Church of Alphage, an Action lies. 


2 Cr. 153. 


The Caſe of Downs and Hathwaig, Ante pag. 416, 
As moved again. Rolls fo the Defendant , firſt, That 
Jones os W there is a variance betwixt the Obligation Ann the 
2 Kol. 136.47- ration ; oz the Declaration is, That Johannes Hathwait uit a, 
ance 314. liege; and the Obligation ig Joaem, without any poſh 02 p2ick aun 
it; Do it cannat he theſame Obligation whereof he declares, an 
the Bond is vaid foz the inſenſibility ; fo2 Josem is not any nam 
Sed non alloeatur; Foz it is the (ame moꝛd, and ſhall be in | 
Johannem abbzeviated. And an Obligation ſhall not be avoidedhy 
vicious writing or incongruity. @eepnyly, Ye mover , Thit 
cr 4% Auinginta is not g word of anyſertainty 4 and eſpecially it canyat 
be taken fo2 quinquegints, fa it wants the ſyYable (qua,) and ff f 
hath any ſenſe, it is rather to be taken fo2 five hundꝛed than fo2 fifty, 
Hob. ip. Sed non allocatur; Foz it cannot be taken fo five hund2ed, becauſe 
Ante 33. 386. jt ig not genta, which is taken (02 a hundzed; and it bath ſufficient 
intendment to be fifty. hy the condition to pap ſix and twenty pounds, 
| And a caſe was remembꝛed, That an Obligation of ſeptingent way 
3Cr. 896. taken fot ſeptuagint, and npt (even hundzed, no2 void. So here; 
Mhereloze it was adjudged fo2 the Plaintiff, 


Baker and Unica his Wife verſus Brereman. Paſch, 1 1 Car. rot.152. 


Ction upon the Caſe. {Uhereas the wife, befoze marriage, 

8. „/A was poſſeſtof a Leaſe fo years , of a Cloſſe in St. Martins 
Jones 36. in which Cloſle a Stable was fozmerly erected , and now an houſe 
there builded ; and that the Defendant was occupier of another 

Cloſſe called the Tard, in the ſaid Pariſh of St. Martins, near ad- 

joying to the Plaintiffs Cloſſe: And that within the ſatp Pariſh 

there is, and time whereof, ac. was a cuſtom, Quod omnes occy- 
patores of ſuch a Cloſſe of the Plaintiffs a tempore cujus contra, 
&c. habuerunt & habere conſueverunt, fo2 them and their ſervants, 
quandam viam tam pedeſtrem qua equeſtrẽ at alli times of the year 
fo2 all Carts and Carriages from the ſaid Cloſſe of the Plaintiffs 
| in 


| in vel ultra the Cloſſe called the Yard, ad vel in a place uſually cal⸗ 


drr reer 
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ed the Ley ſtall in St. Martins afozeſatd,& ſic retrorſum from the ſaid 
place called the Leyſtall & in ultra the laid Cloſſe called the Tard, 
uſque ad the Cloſſe of the Plaintiff. - And the ſaid Unica his wife ſa 
being poſleſt, and having the occupation of the ſatd Clofſe, That the 


..Defendant, to hinder her of her way, and totally to exclude her, 


ſuch a day and year, etected a building upon the Cloſſe called the 

Yard ex tranſverſo viz prædictæ, that ſhe might not have no2 uſe the 

ſaid way: And that. afterward ſhe married the Plaintiff Baker; 

and that they, after the martage, cauld not uſe the ſatd way, to thetr 

damage of fozty pounds, The Defendant pleads Nor guilty, and 

found ayainſt him. And now it was moved in arreſt of Judg⸗ 

ment by Hutchings, firſf, That ſuch a cuſtome within a Pariſh 

alledged fo2 an occupier of ſuch a Cloſſe, to have a way, c. is not Ante 326. 
good; but he ought to p2eſcribe in him who hath the Inheritance: — 
And that a cuſtom in a Pariſh cannot be well applied to a Claſſe in 

the Pariſh, 21 Eliz. Dy. 363. Cok. Lib. 6. fol, 60. h. And of that o⸗ 
pinion was all the Court. And although Rolls alledged, That he 

cannot. otherwiſe pꝛelcribe, becauſe one man was once owner of 

the Inheritance of both Cloſſes ; and unity may not deſtroy the 

way; but that it is revived by the diſſeberance, as viceſimo primo 

Mardi tertij fol. ſecundo, Jt was anſwered thereto , That it 

ght to have blen ſo ſpecially ſhewn, whtch doth not appear here, 
tdperadventure it will nat ſerve in caſe ofa way, but in caſe of ne- 3 


ont as a water-courle bety 975 0 youtes, 9 4 7 
te 02 ſuch things Which are ok neceſlitn, there he may ſo pꝛe⸗ 
lh „und the party ought to except them in his conveyance, 
e undecimo Henrici ſeptimy, fql. viceſimo quinto. And all the 
Juſtires held, That Jnhabitants may alledge ppeſcription fo2 a way 

H Church oz Market, which are of neceſſity, and in matter or dil - 
charge, as in moda decimandi, o; to be quit ot Toll; but not in co Lit. 170. b. 
matter of pzofit o2 charge in another ſoil, as Tak. lib. 6. fol, 60. b. 
NMGateways Caſe, 8 Ed. 4. 5. Foꝛ Fiſhermen to dy their Nets , 

lu the publick benefit o2 fo eaſement, as x5 Ed. 4.29. & 18 Ed.g.3, 

The ſecond exception, Becauſe the eme jopned with the Baros in the 

Utjon foz the ſtopping during the coverture, which ought not to be. 

Seq non allocatuf; Becauſe the wꝛon was done to the Feme , and c 

the Baron had it in right of his Feme.” But foꝛ the firſt exception pot. 

it wag adjudged fo2 the Defendant, | 3 Cr. 608,613: 


Hutchman verſus Porter. Ante pag. 286. & 315. 


N As now moved again: And the Court agreed, That 
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Ante 177. 


Poſt.49 7. 


II. 


2 Ro 98. 


enough: Mhereupon all the four Juſtices reſolved, That the Judy, 


| ed. The Defenvaitts plended Not guilty, and it was found daga 


in it ſelf is not certain by an inhuends to be ſpoken of the Ptaintif, 


thzte others bꝛing Debt upon an 


and the pzelidents are both ways; koz the two pꝛeſidents in the Old 
Book of Entties, lol. 123. is acquieratus, omitting inde : And 
although the other pzeſivents which are acquietatus inde, are the ſy 
reſt way, that voth not pzove but where inde is omitted, it is good 


ment was good, and affirmed tt accozdingly, 


Spencer verſus Medburne and his Wife. 


Ction for words. Cahereas the Dekendants wiſe, Having 
communication with J. S. of the Plaintiff, and intending th 
depꝛive him of his good name and fame, and dzaw him into pert 
of his life, ſuch a day and year ſpake of the Plaintfff hxc Aonglice. 
na verba, Go tell my Landlord (innuendo the Plaintiff”) he is 
Thief, And I will cauſe him (innuendo the Plaintiff) ro be hang. 


them. And now Farrer fo2 the Defenvatits moved in arreft of 
Judgment, Becauſe it is not alledged noz averred, That the Plain 
tiff was her Landlozd; and that the innuendo will not help it. Bit 
Taylor fo; the Blaintiff argited, Foz as much as it is lapev, thi 
communication was by the Dekendants wite ot the Plaintiff, an 
upon that communtcatton it tsallengey, Chat the wite ſaiv, dew 
dem quetente, the ſaid wbzbs, Go tell my Landlord ( innuencꝰ 
Plaintiff) it is a certain detriptton, rhat they were ſpoken of 
Plaintiff: And when the Jurp hurh kot them guilty», it - pant 
that the woꝛds were ſpoken dt the Piaintick, who was her Lan, 
loꝛd; otherwiſe it og not be fylny'to beſpoken of him. Au 
this opinion was Jtiſkice N and my ſelf, But Berkeley gm 
Brampſtone chief Juſtice boubted thereof's Foz it the Dectaratin 


« 
* 


the Uerbitt can never aid it. Ind it is not here-thewn , that tht 
Plaintiff was het Londlozd ; and ſhe might have moze Landloys; 
and non conſtat of whom the ſpake: 'CUſherefoze Curia adviſare vil. 


And alter it was adviſed, tb avoid futther queſtion, That the Plain 


tiff ſhoutd relinquith this'Attton, and amend this fault in the (econ. 
And it was oꝛdered by conſent, 155 


Price Verſus Parkhurſt and others. 


Rror of a Judgment in the Common Bench. TUhereas an 
2 Action of Debt was bzought by ſix Executozs named in the 
Writ; and after thꝛee of them being ſummonev and ſevered, The 
debt upo ligation made to the Teſſtatd). 
The Defendant pleaded Non eſt factum and found againft him, and 
Judgment fo? the Plainitiff, and now aſſigned fox Ertoꝛ by Germ, 
Becaiſe there is not any mention therein of thoſe which — — 

| | | Je! 
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they being always Erecutozs , ought to be named in the Judgment. 
And it was commanded, what they ſhould ſearch the pꝛeſidents in the 
Common Bench, that the courſe was there. whether upon ſummons 

and ſeverance, Judgment only ſhall be foꝛ thoſe which pꝛoſecuted 


Nn it was certified by the thꝛee Pꝛothonotaries, that the courſe was 


ſo. And the Court (abſente Brampſton) were of opinion, That it 
is a good courſe, and no caule of Erro; 'fo2 the Executozs which 
are ſevered, peradventure never pꝛoved the Teſtament, and it may 
be never will pꝛove it oz Adminiſter : therefoze when they are named 
inthe TUrit, and will not joyn, it is reaſon Judgment ſhall be only 
ſq thoſe which pꝛolecuted, without naming thoſe. which are ſevered; 
Whacupon rule was given» That Judgment ſhould be «affirmed, 
unleſs, &c. 5275 | 


Smith verſus Smith. 


«<+ , 
' 


Rror of a Judgment fn the Common Bench. The Erroz al⸗ 12. 

ſigned,Becauſe the Venire facias was returned by Sir Richard s Rol 738. 
Gltiogiton, Sheriff of Eſſex, in Craſtino Martini, nono Caroli ; * **575 
and that then in Craſtino Martini, nono Caroli, the ſaid Sir Ri- 
card Saltingſton was not Sheriff, but one Henry Smith. The De- 
lndant in the TUſrit of Erro2 ſaith, That Sir Richard Salſtingſton 
was made Sheriff of Eſſex befoze the return of the (atd TUrit , viz. 
dacimo Novernbris;nono Caroli, by the Bings Patent, dated deci- 
nd Novermbeis;prout pater de recordo.Upon N#1 tit Record pleud⸗ 
@at the day; he pꝛocuted in Court the Letters Patents, whereby 
hewas made Sheriff, And it was moved by Maynard, That this 
it to be tried per pas, whether he were Sheriff at ſuch a day , 
ad not by the Recoꝛd of the Patent: Foz he might be diſcharged 
lune the day. Sed non allocatur; Fo2 it ſhalnotbe intended, un⸗ 
un it were by pleading ſheum unto the Court: TUherefoze the Judg⸗ 
nent was affirmed. 37 51 a 


Poſt. 245. 


Hora verſus Barbar. 


the condition, which was, That ik he payed the rent, reſer- 1 601.450,45: 
ved upon a Leaſe of a Mill and certain Lands during the term 
of: thirteen years, at the Feaſts mentioned within the Leaſe, oz 
vithin ten days, oz within fix months, ( accoꝛding to a latter 
ixriement betwirt them) then the Obligation chould be void. 
The Defendant pleaded the Indenture verbatim, which was of 
the Leaſe of a Mill and certain Lands mentioned therein, reſer- 
bing the rent of 40 l. per annum, at the four uſtalFeafts, o2 with- 
la ten days alter: And he pleaded, That he hath perkoꝛmed all Ante 76. 
the Covenants, payments, and agreements rar Tn- 
N25 enture, 
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2 Cr. 460. 


14. 
1 Ro. 654. 
Jones 368. 


nn 


denture, ſecundam formam & effectum Indenturæ et conditionis | 


prædict. And upon this plea, the Plaintiff demurred : And Keeling 


fo2 the Plaintiff ſhewed fo2 cauſe ; fo2 that the Condition is in the 


disjunctive, viz. at the four feaſts, or within ten days aſter eve 
feaſt, or within fix months (accoꝛding ts the agreement) and 
therefoze he cannot plead payment generally, foz he hath election 


to pay it, at which of thoſe days he will. 1 was of. opinion. 


That the Defendant might plead payment generally. But Jones 
and Berkeley againſt it, Becauſe the Obligation refers to one 
of the thꝛe times, viz. the four Feaſts, or within ten days after 
every of them, or within ſix months, where he hath election upon 
which of thole days he will pay: And he pleading, That he ha 


perfozmed the Covenants , payments, and agreements , it u 


no Plea to this condition; Therefoze they gave Rule (abfente 
Brampſton) That Judgment ſhould be given fo2 the Plaintiff, yn, 
leſs, dc. Vide 21 Ed. 4. 12, et 44. Keyleway 95. 38 H. 6. 26. Col 
lib. 8. 133. b. Cok. Lit. 303. b. 5 H. 7. 9. 22 Ed. 4. 44. And altes, 
wards Judgment was entred accoꝛdingly. ö 


Sydowne verſus Holme. 


Rohibition. Surmiling, That the Proz of Briſtoll was ti 

ed in fee ol ſuch Land parcel of his Pꝛioꝛp, and that he andal 
bis P2eveceſſozs, time whereof, ac. until the diſſalution, held the 
ſaid Lands, being parcel of the demeaſns of the lald Pꝛiozy, af 
charged and acquitted from the payment of Tythes,fo2 his Ferm 
and Tenants fo2 life 02 years of the laid Lands, cc. And that the 
ſaid P2tozy was diſſolved by the Statute ot 27 H. S. and that the ſaid 
Bing was ſeized in fee of the ſaid Lands, ac. and ſhews the Stau 
of 32 Hen. 8. (that none ſhall be ſued fa Tythes, who were diſchar 


ged by the Laws and Statutes of the Realm) and the Stamm 


of 2 Ed. 6. And that King Henry the eighth died ſeized of the faid 


Lands. and ſo conveys it by mean conveyance to Edward Bartel, 


and to the Plaintiff, as hig Tenant fox pears: And that the Pa 
ſon of Briſtoll ſued him koꝛ Tythes , and upon that Pꝛehibitionthe 
Defendant demurred in Law. And after arguments at the bat, 


it was argued at the Bench. The firſt queſtion was upon this ni 


charge, being ſhewn to be, time whercof, ac. in a Spiritual per 
ſon, viz. the P2io2. Whether this pꝛiviledge thereof be determined 
op the diſſalution of the Pꝛiozp, o2 ſtill rematvs, and may be in the 
ing and his Patent, without the aid of the Statute of 27 et 

31 H. 8. AtidI argued, That in regard it was diſcharged , tim 
whereof, #c. in a Spiritual perſon (viz. the Pꝛioꝛ and Convent) 
who were capable to hade 92 to be dilcharged of Tythes, it beinga 
pziviledge veſted in them, befoze the Councel of Laterane, (which 
was befoze any parochfal right) it may by intendment be by 508 
| | poſition 
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poſition real, then it ſhall go witb the Lang, ad 8 Ed, 4. 11. & F. N. 
1 41. G. That any Lay-peeſon may ha ve a compoſition, and there- 
won may have a Pꝛahibition. much moze a Spirituat perſon may 
habe it, by this means, ac. and it ſhall go with the Land; Vide 7 
Ed. 3. 3. 10 H. 7. 18. That a Spirituat perſan may make ſuch a 
description; and then being a pz ſcriprian, fred in a Cpiritual 
Nrlon, by the Diſſolution , it comes to the Bing being perſoas 
mixte, and from him to his Patents, as Cok. lib. 2. fol. 44, 45. 8. 
I B1hop of Wincheſter's Cale, and Cok; 11. fol. 12. Priddle any 
Vppers Cale, - But Brampilone, Jones, and Berkeley, argue 
to the contrary, pet they agreed, That it all be intended, that 
ſuch : diſcharge was by Compoſition real, and ſhall go wi 
tho Land, as the-Caſe put of a common perſon, which is, t 
+4,op-perſon hall hae adpantage of .9- real compoſition, fk he 
>. wem it. But becauſe a Sptritual perſon may have divers 
cauſes of pzſviledges , by grant, as well as by compoſition, 
a: that in vivers manners; it hall be intended the moſt gene- 
m courſe , which is a perfanal diſcharge, which determines 
with their Cozpoxation , ad in 3 Ed. 3. 11 And in favour of the 
Church, it ali be intended, that it was rather by grant of pꝛi⸗ 
ledge. than by any real conpoſition , and that the tythes are due 


the Parſan, and ſhal notbefakey ram him, unlefs that the dil⸗ 


nun continue, which is nathere ſbewn. The ſecond main que⸗ 
muas, Abmitting that this yilcharge is by pꝛivilenge granted 
ihe P2iow, which being ane of the inferia: Abbeys, came to the 

by the Statute of 27 H. 5. being out ofthe value of 200 l. per 
mum. IMhether this pꝛivilenge be not meorip determined, Oz whe- 


Hob. 309. 


Hob. 42. 


lien it is not revived iw the Statute of 27 H B. c 31 H 8. And in 


this point 1 argued, That it is aiden by the Statute of 27 H. 8. 
une that gives the paſſeſflon of the Abbeys to the Ring, in as 
anpleagp large manner as the Abbot had them, at the time of the 
diſalution, and it was diſcharged at the time ok the diſſolution. 
dan it it be nat aidev by the Statute of 27 H. 8. pet it is ta be 
na br the Statute of 37 H. S. hy the general clauſe, which ig 
Chat the King and his Patenties of any Monaſterieg, gc. ſhall 
han ann en jop the ſame, diſcharged of the payment of Tythes, ac. 
Wthe late Abbot, gc. had, held, and enjoyed, c. And whereas 
ithath been objected, That this Statute extends only to Abbeys, 
vhichcame to the Bing after the fourth of February 27 H. 8. But 
— came to the Bing the fourth ol February 27 H. 8. and ſo 
ed out of this Statute. Lauſinered thereto, That this Sta- 
tute extends to Abbeys ſurrendꝛed, relinguiſhed, renounced, oz given 
tothe King after the fourth of February 27 Hf. 8. And that is in⸗ 
inded to extend to all Abbeys, which are given by the Statute of 
HH. 8. for although it hath not relation ta the fourth of February 
1H. 8. yet that is but a foꝛrein ſurmiſe, by ſuch relations to pꝛeju⸗ 
deethe Bing, as it is Cok. lib. 3. fol. 29. a. Relations are but fictions, 


| bhich hall not pꝛejudice the Bing by ſuch conſtructions: and in rei 


veritate 
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2 Cr. So. 
Co. 2:49, 


Hob.11T. 
4 Toft. 25. 


-. Continual uſage had been, that as well foz inferios Abbeys giden 


Hob. 309g. 10. Judgment 18 Jac, in the Common Bench betwixt Gerard and 


veritate all the ſaid Abb:ys were ſurrendꝛed „oh relinquiſhed after 
the fourth of February 27 H. &. o2 during that Parliament: And the 


expoſition hath always been, That this clauſe extend as well to 


Abbeys which came after: the Statute of 27 H. 8. as to the ſuperio 


Abbeys,and never any queftion made in theſe times,02 in ſirty: years 
after the making of the ſald Statute. And therefoze the Cales in 
Eliz. rot. 245. betirt - -and Hayant in this Court, and 
Paſch.27 Eliz. rot. 3 28. betwixt Cogall and Fairfax in this Court, am 
Paſch. 37 Eliz. betwirt Smith and Patenſon were cited, where p 
hibitions were granted upon ſurmiſe, that the Lands came to the 
Bing by the Statute of 27 H. 8. and that in 40 Eliz. rot. 679, hy, 
twirt Berly and Walter a Pꝛohibition upon the ſurmiſe, foz this 
Land was granted; where it being in queſtion; Tſhether woher 


to the King, by the Statute of 27 H. 8, as to Abbeys which can 
after, and held their Lands Diſcharged, ſich Wohibitions chan 
be granted? held it to be an equal miſchief, as well fo2 the on, 


as fo2 the other, and that the Statute extends equal remehy 


And ſo the erpoſition hath bien alwaies taken by the pꝛactile. But 
Brampſton chief Juſtice, Jones and Berkeley argued to the c 5 
That the Statute of 27 H. 8. doth not pꝛeſerve oꝛ revive this amn 
ledge, becauſe there be not any wozds; that it hall de diſchargw n 
the Abbot held it, but that the King ſhall habe it, in as ample un 
ner and koꝛm as the Abbots held it. And general woꝛds will ne 
pꝛeſerve the pꝛiviledge, and immuntties which were determine, 


- unleſs by ſpectal Statute they be revived: And the Statut ol 


31 H. 8. doth not extend unto them; koꝛ all the cope of the na 
Statute, is only to extend to Abbeys which came to the Ring ann 
the fourth ol February 27 H. 8. And all Abbeys which came tothe 
King by the Statuteof 27 H. 8. came unto him the fourth ol e 
bruary 27 H. 8. And to thoſe the Statute of 31 H. 8. voth not i 
tend to extend; Foz in every Bzanch are mentioned' only iht 
Abbeys, ac. which came to the King akter 27 E. 8. And alt 
this clauſe to be diſcharged of Tythes, in the body of the ſaivt 

is any Monaſteries, dt. pet it is after the ſaid. late Abbots, qc. u 
Abbots be not mentioned befoze in that clauſe , and thereloh it 
ought to be expounded and coupled with the clauſes befoze, which 
mentions and intends only what came to the King after the fourth - 
of February 27 Hf. 8. and doth not extend to Abbeys, which tau 


to the Bing the fourth of February 27 H. 8. And Jones ſaid, 


though it ts no Statute until the end of the Seſſions when the 


Bing aſſents, yet when there hath been a Seſſton, it ſhall have ſuch 


relation to the firſt day of the Seſſions⸗that they veſt actually in ty 
King the laid fourth day of February 27 H. 8. That the Kinghl 
have the rents incurred after the firſt dap, and befoze the laſt. day: 
And ik they be paid in the interim to the Abbot., they ſhall be pa 
again to the Ring. And Jones and Brampſton relyed upon d 


Wright, 
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Wright , where it was held upon ſolemn argument, by Rubbert, 
Winch, and Hutton, Juſtices, that the Statute of 31 H 8.doth 
mt extend to Abbeys which came to the King, by the Statute of 
27 H. 8. And that in this Court in the caſe of Whitton and We- 
ton , fo2 the poſſeſſions of the Abbey of Saint Joins of Jeruſalem 
4 Carol1,where the queſtion being, whether the ſaid Abbey came to 
the King by the ſpecial Act of 32 H. 8. All the four Juſtices agreed, 
That the caſe of Gerrard and Wright was good Law, that the 
Abbeys which came to the King, by the Statute of 27 H. 8. were 
not within the paiviledge of 31 H.8. no: to have the benefit of 
that Statute. And Berkeley Juſtice inſiſted much, that this pꝛi⸗ 
viledge to be diſcharged of tythes , being a meer perſonal pzivt- 
lage, was determined by the diſſolution of the Adbeys, and tyed 
mis to their bodies and perſons, noz can be revived without 
cſgecial wozds., which are not in the Statute of 27 H. 8. And 
that although the Statute of 3« H. $ertend to the ſaid Abbeys 
ſppꝛeſſed by the Statute of 27 U. 8. pet there is a ſaving in the 
ſad Statute of 31 H. 8. of all rights and intereſts beſides, to 
tie Donozs, Abbots, gc. wherefoze ko; the reaſons befoze , but 
pincipally fo2 that the Abbey diſſolved appeared to be ſuppꝛeſſed 
ythe Statute of 27 H. 8. By the opinion of the ſaid thzee Juſtt- 
tg, it was adjudged fo2 the Defendant ; And that conſultation 
ould be awarded, ” | 


Smith verſus Smith. Mich. 10 Car. rot. i 42. 


"Rror of a Judgment in Formedon in Remainder in the Com⸗ 
mon Bench ; where the Judgment being koz the Deman- 
jant, and the Judgment in this Court affirmed; Whitfeild 
Atjeant moved to have coſts aſleſled to the Defendant in the 
ayit of Erro2, becauſe that this. wait was bzought befoze exe⸗ 


Hob. zog. 

2 Cr.608, 
Jones 23. 

Lat. 89. 
Bridg.32. 
Benl. 168. 185. 
Godb. 392. 


15. 


(ution and thereby the execution delayed accoꝛding to the Sta- R. 93. 704. 


week 3 H. 7. But it was reſolved, that koz as much as there 
inte no coſts noz damages recovered noz allowed in the firſt 
mon; ſo that no execution is delayed, but onlp koz the Land, 


tit in this caſe no coſts are allowable by that Statute; UUheres Ante 421. 


hon it was ruled accozdingly. 
= William Byrte verſus Manning, 


* upon a Obligation, conditioned fo2 perfozmance of Co- 
venants. The Defendant demands Oyer of the Condition, 
ad. pleads pertazmance. The Covenants were, that Thomas 
byte, Son of Will, Byrte, ſhould eſpouſe Anne daughter of the ſaid 
Manning : And in conſideration of this marriage, Manning cove- 
ted to pay 300 l. And William Byrte cobenanted to -afſure ſuch 

Dhh Lands 


16. 


—— 
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Ante 361. 


\ 17 
x Ro. 756.767. 
Jones 367. 


18. 
Poſt. 316.5374. 


Lands to the ſaid Thomas and Anne, fo? her Joynture. And there 
were other Covenants fo2 the value thereof and quiet enjoym. nt, 
And amongſt others, Manning covenants.That he will pꝛocure the 
ſaid Thomas Byrte to be pꝛeſented, admitted, inſtituted, and induged 


inta ſuch. a Benefice upon the next avoidance of the ald Church. 


And the bꝛeach afſigned was, fo2 not perfozmance of the ſaid Cove, 
nant of pꝛocuring him to be admitted. inſtituted, Sc. And upon this 
breach alligned, the Defendant demurred, Becauſe this Covenant 
1s againſt Law, being a ſymoniacal agreement; and à Bond fg 
perfo2mance thereofis not good. But all the Court held, that it | 
had appeared to have bien, that in conſideration of the marriage 
of his Son, at. he would pꝛocure him to be pꝛeſented, admitted, 
inſtituted and inducted into ſuch a Church, _ had been a ſymo- 
naical Contract, and had avoided the Obligation. But here this 
Covenant is not in conſideration of the ſaiv fozmer Covenant, 
no2 depending upon them, But it is a meer diſtinct Covenant hp 
it ſelf, and independant upon the fozmer : And without ſpeci 
averment oz ſhewing, That it was a ſymoniacal Contract 
ſhall not beſo intended. But it may. be a Covenant upon gun 
confiveration; twherefoze it was adjudged fo2 the Plaintiff. þ 


Tyffyns verſus . .. 


Rror of a Judgment in the Common Bench. The Erro; 6 
ſigned was, becauſe the action was bzought againſt two m 
iſſue joyned by two Defendants; And after iſſue joyned, one of tf 
Defendants died, notwithſtanding there was a Venire faciz# 
warded to trye the illue betwixt the Plaintiff and the ſaid two d⸗ 
fendants: And the Venire facias and Habeas Corpora, and the N 
ſue fotind , mentions, that it was betwirt the Plaintiff un 
two Defendants. And although it be ſurmiſed, that he died befor 
Judgment, ſo no Judgment is to be given againf him, yet ge 
ought to have ſurmiſed it befo2e the iſſue tryed; and therefoze fey 
den Serjeant, very much urged it to be anErro2. But it was reſo 
ved by all the Court, that ſuch ſurmife needs not to be in jndien 
poceſs to alter it: And therefoze although a Venire facias if 
againſt a dead perſon , yet one of the Defendants being olive, is 
ſufficient , and no cauſe of Erroz, Vid, 3 H. 7. and 4 Hen. 7.7, 
fo2 this point: UUhereupon the Judgment was alfirmed. 


Digbie verſus White, 


Ebt upon an Obligation of 20 1. dated 24. Junii 9 Carch. 

The Defendant pleaded, Chat the Plaintiff 22 Februar 

decimo Caroli, releaſed unto him all Actions and Demands whit) 

he had, ac. The Plaintiff demands Oyer of the releaſe, which us 
a 
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a Releaſe of all Actions unto the 14. of January, befoze the date 


ofthe Releaſe. So it is not a Releaſe of all Actions, untill the day 


ofthe Releaſe. And foz this miſpꝛiſion, the Plea was adjudged ill, 
and tho Plaintiff had Judgment. 


one verſus Newman in the Fxcheq, Chamb.Paſch.7 Car. rot. 1 15. 


H Eplevin ſur Demurrer in Banco Regis. The Caſe was ſuch, 
ir Thomas Wyat was Tenant in tay! to him and his 

feirs males of his body, of the gift of King Henry the eighth, Re- 
verſion to the King in fee; and he being lo ſeized, infeoffed thereof 
George Moulton and his heirs, rriceſimo quinto Henrici octavi, to 
the uſe of him and bis heirs : Ye bad ifſue George W yar, who had 
iſſy: Sir Francis Wyat, in whoſe right the Defendant deſtrained 
oz damage feſant , and made conuſance. The Plaintiff ſhews , 
hat the laid Sir Thomas Wyat, who made this feoffment in pri- 
mo Mariz , was attainted of treafon and executed: And this at- 
Ader was the ſame year confirmed by ſpecial Act of Parlia⸗ 
kent. And by ſpectal wozds, that he ſhould loſe and kozkeit 
a his Lands and Tenements ; And that they ſhould be veſted 
ü the Queen and her Succeſſozs- without Office, Upon all 
this matter diſcloſed in pleading .,* the queſtion was, UUhe- 
ther after this feoffment Sir Thomas Wyar had any eſtate oz 
tight remaining in him, which is not fozfeited and given to the 
Queen by this attainver and Act of Parliament? Foz if it be foz- 
fated, the Plaintiff who claims under the Queens Patent, is in, 
nd hath good title. and Judgment ought tobe given fo2 him: But 
herwiſe, Judgment ought to be given foz the Defendant, who 

lms under Sir Francis Wyat, the Iſſue in tail. And after divers 
gguments in the Kings Bench at the Barr, although there was 
Hany variety of opinions of the Juſtices of the Kings Bench diC- 
ered, yet becauſe it was a caſe ſo long controverted, and the 
ane. caſe in_ ſubſtance which was repoztep by Mz. Plowden in 
Walſinghams Caſe adjudged in the Exchequer ; and afterward in 


Murned it into the Exchequer Chamber to be argued befoze the 
Alices a Barons of the Exchequer. ,, And after divers arguments 
tthe Barr, it was 1 ſolemnly in the Exchequer Chamber by 
the Juſtices and Ba 
hief Juſtice. who died whilſt the argument was depending, and 
brampſton made chief Juſtice; and it was argued by Ric. Weſton 
K of the Exchequer, and by Sir Francis Crawley puiſuy 
ice of the Common Bench the firſt day, oz the Plſaintif.And ups 
Bench, and Sir George Vernon Juſtice. of the Common Benth, foz 
thePlaintiff; and afterwards upon a third day by Sir Tho. Trever 
er of the Exchequer,fo2 the Plaintiff;@ by my ſelf koꝛ the Delft. 
Malter, upon a fourth dap, by Jones % e ene, 
fi ) 2 n 


rons af the Exchequer, belides Richardſon. 


I9. 
Pl. Com. 8 47. 


l Common Bench to the contrary in Auſtins Caſe, The Court 


mthe ſecond day by Sir Rob. Berkeley puiſny Juſtice of the Rings 


— 
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And after upon another doy, by Baron Denham fo; the Plairnf: 
und at another day, by Sir Humphy Davenport fo; the Plaintiff; 


and after upon another day in this Term, by Dir John Fy neh chief 


Juſtice of the Common Bench fo2 the Defendant(but 1 being fickax 
the time ofhis argument did not hear it:) And Brampitod chick Jy; 
ffice did not argue, becauſe he was made chief Juffice after the 9ts 


gument begun; and the chief baron and other the Juſtices and 


varois, which argued on the Plaintiffs: part, much infiſted upon 

the argument and reaſons given by Sanders in Walſinghams Cafe, 

Plowd. Commentarie, Firſt, becauſe, it being a feoffment by Tx- 

nant in tail of the gift ol the King (the Reverſion remaining in the 
co Lid. 3359 Hing at the time of the keoflment there is no diſcontinuance of the 
vl. Com. 551. Eſtate tail ; fo2 it cannot diſcontinue the Reberſion in the Ning: 
and thecefoze the Eſtate tail remained in him at the time of the at- 
taindet;and the fozfeiture thereof veſted in the Bing by the Statue 
of 26 H. 8. ( Note, They all agreed, that if Tenant in tail-ofq 
common perſon makes a feoffment , where no Reverfion is to ffe 
Ning, it is a diſcontinutince ; audif He be attainted of Treaſof 
there is no foxfeiture to the King, as Co, lib. 3. 2. b. Margy 
of Wineheſters Caſe is. Secondly, That if the Eſtate. tal he 
not in him to be foxfeited, yet the right of the intall remains, whith 
Pl. Com. 36 f. a. ig fopleited and given to the Bing by the Statute of 33 H. 8.0 


Hob.343 


the pꝛivate act made in primo Mariæ, which gives all Eſtates ah 


Rights, ac. And although that a feoffment mew all Eſtates, 'Þ| 
tereſts, and Rights, in caſe where Tenimt in fee makes a feoffinent, 
yet it is not ſo in caſe of a feoffinent made by tenant in tail, beta 
the Efate tayl is an Jncident'tnſeparable-to his perſon and blond; 
and cannot be transferted to any other: {Uhich is the reaſon; 
one cannot plead a Que Eſtate of d Cenant in tail. The thi | 
ſon, becauſe the pzivity of Eſtate remains betwirt the Don 
and him, and cannot be fransferrev over; and much moze irq 
ger, where the Reverſion'ls to the King, the pziptty remain#h 
him, fo2 the benefit ofthe Bing : UGhich is the reaſon... wk 
| 


N Sonn 161.3. ©0102 may avomw upon him foz his rent,and ſhall not be com 
that if his heit within age recovers in a Formedon, he ſhall bel 
ward: And irtale ofthe King, where tenant in tayl, remalth 
in the King, makes a feöffment, yet his heir within age tall de n 
ward to the Hing befeze entty 02 recodery, as Firzh, Nat. brey. 
reaſon of the pꝛibity betwirt the Aing and his Tenant in tap, 


which cannot de altered. The fourth reaſon,” which they much 


ſiſted upan, was, that che trght alwales remained in dün, an t 
foffeitably bythe Statutes'vf 33 H. S. and primo Mariz: Toth 
605. 33% lit ot Formedon in the deſcender fuppoteth quod de ſcendit i, 
to 
the 


pl. Com 56 1a. AND the Derlarstion mentions as much, which alwayes Ou 
compzehend truth; which proves, that the Lam accounts 


right to be in him, and keom the father defcended to his Son ; 15 
den being in dim, it ts fözteſtable by xis attainder of Treaſon- The 


to alter his Avowzp, as 48 Ed. 3. 8. 5. Ed. 4. 34. 4 Hen, 4. 32. 15 
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fctch reaſon, that it is fog the greater benefit of the Crown , to ex⸗ Hod. 344. 
? pound it moſt strongly againſt Traytozs and their Iſſues, foꝛ the 
Rings p2ofit and diſcouragement of Traytozs, that they ſhould not 
hohe their Iſſue ſhould inherit: And they much relyed upon the 
Judgment in pꝛint in Plowd. Comm. in Walſinghams Caſe. And 
they ſald, although it were queſtionev by a wait of Erroz, yet it 
vas affirmed, and the Land enjoped always after the Judgment, 
gud upon the Caſe of the Lozd Sheffeud , 21 Jacobi, which 

was ad judged upon a Tulit of Erroz, brought in the Grchequer 992343: 
Chamber, where the Judgment was, That the Land of Tenant 
iytayl, after a feoffnent was fozfeited to the King. But againft 
that it wa z argued , by Juſtice Hutton. Juffice Jones, and my ſelf, 
aud by the Loꝛd Fioch (as I heard concurring with our reaſons ) 
hat the Judgment ought ta be given fo2 the Defendant. Firft, 
That although thereverſion is in the King, and there is no diſcon- 


tinance ; yet all ig diveſted out of the feaffo2 as ſtrongly as if 


there had bien a diſcontinuance: And ifit had bien a feoffinent by 

. in tayl, the reverlion to a common perſan, after ſuch feoll⸗ 
unt and diſcontinuante, nothing remained, and nothing can be foz⸗ 
das it is agrepd,in Coke lib. 3. fol. 2. the Marqueſs af Winche⸗ 
ts caſe, there fol, 11. a. Daubty es caſe, that right of entry is oni 
Mete d a nat right of action: And although it hath been much inliſt⸗ 
gon by the ather ſide, that when there is na diſcontinuance, na E- 
fate paſſeth, but fo2 the [ife. of tenant in tail; ſo that the reverſion 

the Eſtate and the right remain in him; and urged it out of the 
wds ok Littletqn, that no eſtgte paſſeth but fo2 the life ak Tenant 
gil. Pet it was thereto anlwered, that clearly an Eſtate in fee 

th ta the feoffis 4 Deſcenviple from bim to his flue, and where- 
the wife of the feoff ſhall. have Dawer and the feof ſhall have | 
er a recovery hy default 4 wait of Right,and a Quod ei deforceat, Liti . Sect. s ;o. 
the intent of Littleton is. That the feaffie oꝛ grantee of the re- 
lian hath na moze right ta the Eſtate, than fo2 the life of Tenant 

tal. But the fee in the inter im paſſeth to the feoffee, as in 
ile of exchange, 9 Ed. 4. 22. 8 H. 6. 23. and in the cafe of the grant 
xeverſion, 24 Ed. 3. 28. 43 H. 7. 10. 21 HH 7,41, and Co. lib. 10. 
9.96. a. Seymors caſe, and Cok. lib.3. fol. 84. b. in the caſe of Fines Co.Lit 333. 
4 22 Ric. z, Diſcontinuance 50. and Plow. 55 7. And if tenant fox 

6 reverſion to the Bing, makes a fealfment, it canust touch the 
ttherſion in the Bing, noꝛ a fee deſcendible paſſeth. But where Te⸗ 
Mut in tayl, reverſion to the Bing, mates a feoffmeut, there a baſe 
ball paſs , determinable by the entep of the iNue in tayl. But 
it af. an Eſtate foꝛ life, where the reverſion is not touched, no fie 
paſs but anp an Eſtate twhich padeth as an Occupancy , as 
eech is, Hok. Litt. 339. b. Tenant in tapl, reverſion to the 
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ing is diſſeiped. and a dilcent caſt. it is good, and fhall binde thr 
ie. But Tenant fo2 life. the reverſian to the Ring, is difſetzed, Na 
ent can be caſt, becauſe a fir cannot be extracted out'of an Eſtate 
life, And 18 Ed. 3. 12. where Tenant in tayl, reverſion — the 
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Ring, makes a Leaſe to life, he gains a new reverſion, and it ſhall 

deſcend to his iſſue. And Jones cited a caſe Paſch. 39 Eliz. betwirt 

| Stratford and Dove, That a diſcent upon tenant in tayle, 

zCr59s reverſion tothe Quten, chall bart the entry sf the Tenant in taple, 

Mo , am his iſſue. Secondly, atthough it was ſaid, that the Pivity 

of Eſtate cannot be dzawn out of him; They anſwered, True it iz, 

none can be Tenant in tayl, but the Done and his iſſue, and that 

Avow?y ſhall be made upon him, and his Deir ſhall be in Marde 

So where Tenant tnDower,oz by the courteſle, alien their Eſtateg 

no cſtate remains in them; yet fo2 the pztvity which was onte in 

| them, an Action of Waſte lies againſt them, as Fitzh. N. B. 55 E. ig 

Co. Littl. 34a. And quoad the avow2y, that may be; fo? otherwfſe the Don 

ſhould confeſs his Reverſion to be out of him, and thereby ſhoup 

deſtroy his Avowyy, as Co. Lit. 269, a. is. And fo; the wardſy, 

though the pzivity betwire the King and the Tenant in tayl is yy, 

ſtroyed, the iſſue in tayl cannot contradict it. And to the objegipy. 

That the Reverſion being in the Bing. is not touched, & of necelſhy 

the particular Eſtate muſt remain,foxthe upholding of the Reyer, 

ſion; and that there cannot be a Reverſton, but in regard of a parti 

cular Eſtate remaining: Jt was thereto anſwered, That a comihion 

2 Com. 35 34. CECOVery.befoze the Statute of 34 H. S. had barred an Eſtate tal, 

co. lit 335. Where the Reverſion in the King was not touched: And the Nen 

vero? ſhould have a Fee during the time, that the Tenant in til 

had flue, as 28 H. 8. Dy. 31. & 15. Ed. 4. 9. Lord of a Gillahe 

tenant in tail enters,tbat ſhall not touch the Reverſion, and Col, 

r com. 5554. jb. 2. fol. 15. b. in Wiſemans caſe,TUhere Tenant in tail of the git 

ok a common perſon, remainder to the King at this day, ſuffets'q 

common Recovery: It ſhall barr the Eſtate tail, but not the d 

Co.Littl. 372. mainder; and Plowd. Comm. fol. 557. Tenant in tayl of a tom 

b. mon perſon is attainted of treaſon, the-King ſhall have a fee, pet the 

Fee of the Donoꝛ is not touched. Thitdly, they all argued , that 

againſt his feoffment no right remained in him, nec jus in re, neeju 

ad rem: Foz the Feoffment gaus away all his right, intereſt; and 

poſlibilities, as 9 H. 7. 1 39 H. 6. 43. 12 Ed. 4. 32. 1 Ed. 4. 8 fl 10 

H. 7. & Plow. 3 74. Tenant in tayl makes a feoffment, there remaing 

no right in him, and if afterwards a ſine be levied by the Com 

ſte, the iſſue in tayl is the firſt who bath right to impeach it. Co 

the fourth, That the Grit and declaration in a Formedon, do ſup 

poſe quod jus deſcendit, Jt was anſwered, that it was but fo 

and not in rei veritate; and he doth not ſay ſimpliciter deſcendit jus, 

But deſcendit per formam Doni;;and it is not pꝛoperly ſaid, deſcen 

dit jus, but devenit jus, as Plowd, 374. by Southcote, Weſton anh 

Dyer, and it is but foam, as in UUaſte, ſuppoſing that he held ad 

terminum annorum here he held but fo2halfa year ,- and 40 Ed. 

5. & 38 H. 6.3. in. con.imilt caſu, ſuppoſing that he altened in Fer, 

it is good, though he altened but fo2itfe. Soin the caſe of Holland 

and Lec, wheee a fine was levped, and by it the Eſtate Tayle 

barred, in Erto2 to reverſe this, it is ſuppoſed quod remanſit jus 
2 qu 
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quod deſcendir jus, as the caſe requires. To the fifth , That it is 
fo2 the greater benefit to the Crown, and the greater diſcourage» 
ment of Traytozs, Sc. It was anſwered, chat the right was ta 
be reſpected; and it is not to be pzeſumey, that they would commit 
treaſon , 02 bad an intent thereto ; Foz ſuch fozeign tytendments , 
are not to be pzefuined, as 30 H. 6. Grant. 41. Gzant of Land alter 
it ſhall Eſtheat, is void. becauſe it is not intendable, And as to the 
caſes pꝛetended to be adjudged, Jt was anſwered, that Walſing- 
hams caſe was impeached by a zit of Erroz , and was affirmeg 
fo: default in the pleading and being demanded, Ir (t were faz mat. 
tet of Law? Jt was not anſwered: And il it had ben fo2 the matter 
in Law; they would have bien ready fo2 the Queens advantage to 
have had it ſo publiſhed. Alſo within two years after (viz. in 18 Eliz. 
j1 the Common Bench in Moultons caſe )it was argued openly by 
all the four Juſtices, who by intendment bad notice of the ſoꝛmer 
Judgment , and thep all argued , that the Effate Tayl was nat 
fo2ited, by reaſon of this Feoffment which ſaved. it, and thts 
Judgment was never impeached by a watt of Erroz, pet it is very 
likely , tf the Juſtices of the Kings Bench had concurred with the 
Barons , fo2 the matter in Law, the ſap laſt Judgment would 
us impeached by a {Uait of Erroz. And as to the Jung 
et in Sneffeilds caſe, It was allevgey to be very well known 
- that ſome of the Judges who died befoze thetr opintons delivercd , 
were againſt the fary Judgment, as appeared by their arguments , 
and that the Judgment in that Caſe, was obtained by one voice 
ily. And although that Judgment ſhould be allowed to be 
pod , yet it much differs kom chis cale: Foꝛ here the Tenant in 
pie hath neither Freehold, Poſſeſſion, noz Right. But after this 
Term, becauſe the greater opinion was fog the S laintitf, it wag pꝛay⸗ 
in the Kings Bench, to have Judgment foz the Plaintiff, But 
here it was moved in ſfap of Judgment, That the Barr to the 
Jvow2y was not good; Firſt, Becauſe it doth not ſhew, That alte 
the Attainder of Sir Tho, Wyar , there was any ſeiſin faz the 
Queen: And Sir Francis Wyat hay good title until ſetfin. Seconds 
, Becauſe it is pleaded, that theEnvictment and pꝛoceedings were 
befoze the Commiſſiohers,and does not ſay ſub magno Sigilto. And 
{bz theſe cauſes the Court would adviſe. Reſiduum poſtea 460. 
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M Fran. Aſpley (the Kings Serjeant )who died the day before 

the end of the Term, in Jerjeants Inn, Ro. Maſon of Lin. 


Inn Eſquire( Recorder of London) who died in Lincolus Inn 21 De- 
cember; And Sir Malter Pie of the Middle Temp. Knight (Atturney 
of the Court of Wards) who died the 25 of December, were carried 


Emorandum, That in this vacation, after Mich. Term, Sir 


down and buried in their ſeveral Countries, accompanied with tuo 


Heraulds in their Coats of Armes, with divers Coaches of Nobles& 
others, who accompanied their Bodies untill beyond Charing-croſs. 
And Henry Calthorp of the Middle Temple London, was made Re- 
corder of London, & ſo continued three weeks, & aſterwards he was 
Knighted & removed, & made Atturney of the Court of Wards, the 
firſt day of this Term; And Thomas Gardener of the Tuner Temph 
Efquire,was elected Recorder of London. 


Spooner verſus Day and Maſon Mich. 6. Car. rot. 183. 


E of a Judgment in the Common Bench, in an Action 
IL, upon the Caſe. IUhereas Robert Futter was ſetzed in Fix of 
the Manoz of Thompſon, and he and his anceſtozs, &c. tim 
whereof, &c. had a fold⸗courſe foꝛ his and their Sheep not erciet 
ing 3oo in 70 acres of Land, in Thompſon, everp year from 14 day 
after the Cozn was carried away, ta continue until our Lady, 
within the Lands not ſown again: And ſhews that he let by Died 


to the Plaintiff 75 acres , parcel of the Yano? , with the Fould 


courſe,fo? five yeats, and that the Defendants incloſed, and thereby 
had diſturbed him ol his Fold⸗courſe. One of the Defendants pleats 
ed Not guilty , ae other pleaded in Barr, that there is a cuſtom? 
within the ſald Mill, that any one may tncloſe any part of his Lands 
lying in the Common fields, and therekoze he incloſed this Land, 
lying in the Common field, and it was hereupon demurred: And 
without any difficulty, adjudged that the Barr was not good, Be⸗ 


cauſe he doth not traverſe the pꝛelcription in the Declaration: 


And he cannot plead a preſcription againſt a preſcription. But he 
ought to anſwer the pzeſcription alledged in the Count: And in the 
Common Bench an exception was teken to the Declaration, that it 
was not good, Becauſe aFold-courſe being appurtenant to a ano, 
cannot be divided and annert to parcel thereof : And therefo2e that 
the Plaintiff had not any title. But the exception was there 
overruled and adjudged foz the Plaintiff; And this point _ — 
aſſigne 
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aſſigned here fo: Erroz ; and after divers arguments, the Court 
this Term adjudged it to be good enough : Fo2 being but in nature 
zf a'Common certain, it may be well divided oz, annert to parcel of 
the Yano? ; and there cannot be any pzejudice to the Ter-tenants ; 
fo2 they ſhall not be charged with moze than they were befoze; where⸗ 
foe the Judgment was affirmed, Vide 5 H. 7.7. 1 H. 7.24. f Ed. 3. 
1. 27 H. 8.10. 11 H. 6. 22. 


Richard Hayes verſus Robert Hayes. Hill. to Car, tot. 1045; 


Ebr. Upon an Obligation of 1000 J. conditioned fo2 the per- 3. 
fozmance of the Arbitriment of Henry Clerk and Robert 1 Roigis. 
charp, of the Piddle⸗Temple Eſquires, of all controverſies and 
demands, betwirt the ſard Richard and Robert. The Defendant 
jleaded quod nullum fecerunt arbitrium : The Plaintiff ſhews, 
Chat Robert Hayes, Father of the Plaintiff and Defendant, was 
ſefzed in fee of divers Lands in Kent, and had iſſue the Plaintiff 
and Defendant.and William; and deviſed divers Lands to the ſaid 
Robert and William ; and that there were controverſies betwirt the 
aintiff and the laid Robert and William concerning the ſaid 
w, fo2 which the Platntiffentred into bond unto the ſatd Robert 


um William, to perfo2m the award of the ſaid Arbitratozs ; And 


that Robert at that time entred into one Bond by bimſelf, ann 
William, at the ſame time into another Bond, to perkoꝛm the ſaid 
ward; And ſhews their Arbitriment, That Richard ſhould re⸗ 


kele to the laid Robert any William, &c. and that Robert and Wil- 


lam ſhould pay to the ſaid Richard 300 l. at ſuch a time and 

late; And koz non payment of the ſaid 300 l. the bꝛeach was al⸗ 

imer: whereupon the Defexidant demurred. And Fatrer ar- 

ried fo2 the Defendant , That this Arbitriment ts void ; Foz 
Dekendants Bond is fo2 a reference of all Controverſies bez 

twitt Richard and Robert, and William is not mentioned in the 

Bond: And the award is betwirt Richard, Robert, and William; 

an that William and Robert ſhould pay ſuch a ſum ; and the bzeach 

ls alledged therein; And foz any thing that appears in the Bony 

and Condition, William is a Stranger to the ſubmiſſion , unleſs 

by this collateral ſurmiſe, which lurmiſe is not allowable : Alſo 

this ſurmiſe is quaſi a departure from the Declaration: But after « Rol. 246. 

divers arguments. at the Bar, the Coutt reſolved , foz as much 

as this is not a bare ſurmiſe, but grounded upon a Deed, which 

ok as high a nature as the other, and made at the ſame time; 

[tis quaſi but one ſubmiſſion by ſeveral Bonds, and ſo the ſurmiſe is 

allowable, and ſtands well with the Bond in queſtion. And although eum 28.6. 

the two Bꝛothers did not joyn in one Bond of ſubmifſion, becauſe 

they would not be bound one foz the other; Pet when at the ſame 

time they enter into ſeveral Bonds to perfozm the award. it is 

but as one ſubmiſſion, and is not any departure from the Decla- 

tation; Foz it is not fitting that the 0 is but fo? _— 
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1 Rol. 242. 


Tho. Baſton to the ſaid Henty ty > thete,upo Not guilty 


ſi ſuper, &c. 


nns. 


debt upon the bond of Rob.) ſhould mention any ſuch ſubmiſſlon; bat 


it ſufficeth to ſhew it by the replication, to maintain this Arbitc;, 
ment; and therefoze allthe.Court reſolved, That the replicatigy 
was good enough, to maintain the Arbitriment, notwithtkandin 

this objection. The ſecondobjection was, That thts Arbiteimem 
was not good, becauſe the ſubmiſſion was only fo2 Land, wherege 
the father was ſeized at the day of his death, and deviſed, oz ng; 
tioned to be deviſed to the laid William and Robert, o2 to the.uſegf 
them: And the Arbitriment fs, That be ſhall make a releaſe or hig 
right in the Lands conveyed oꝛ deviſed, and there is no authozity tg 
meddle with the Land conveyed, Sed non allocatur ; Fo? it ſhall ng 
be intended that there were any Lands conveyed, to make the Ar 
triment votd, unleſs ft had bern ſhewn: And the bꝛeach is alſigge 
fo2 the non payment of fhe 300 l. awarded; TUhercfoze rule 
given, That Judgment ſhould be entred koz the Blaintift. 


* * 


Bradſtock verſus Henry Scovell and others. | Pa 
Trin. 11 Car, fot. 1097. 4 


E Reor of a Judgment in the Common Bench in an Ejectioher 
a 


me, ot a Meſſuage and Land in Wickhampton, of aL tt 
ed, and a ſpecial Merdict ound, the Cale was, Thomas bene 
in fee of thoſe Tenements, conveys them to the uſe of Thomas Balle 
his ſon, and Edith h 8 wife, and the heirs of their bodies, 
a Jointure fo his wite: Thomas the fon and Edith enters; th 
being letzen in tall, have Jſſie Philip their eldeſt ton, m 
Thomas the Leſſoz, theit fecond ſon, — theit 25855 | 
Edith takes to her ſecond husband Thomas Bulford ; They bp 

denture f02 6 1, Ache baͤrgaln, lell, and grant to the ſatd Paß 
and his helrs, all their Right, Title and Intèreſt which they z 

in the laid Tenement, no Livery no: Inrollment being foth 
Then the fal Philip Baſton, by Indenture fo2 801. bargatnen, (0 
and tone thole Tenements to one Henry Bradſtock, and fcb 
a Fihe with Pzoclaimatton, to the ſafd Henry Bfadſtock, tu the uſedt 
him and his heirs ; And afterward. Philip dies without Alle, 
then Edith dies; After the ſaid Thomas Baſton the ſecond in 
enters and makes this Leaſe, and the Defendant /e him; kt 
| The ſole queſtion was, TUhether this Fine by = 
the eldeſt ſon, in the life of his Mother, Tenant in tall. at 

he dying without Illue in the life of his Mother , ſhall bit 
Thomas the ſecond ſon, oz not? And after argument at tht, 
Bar and Bench fn the Court of Common Pleas by the opinion 
bf Heath Chief Juſtice , Hutton and Vernon, it was avjuddl 
fo2 the Plaintiff, That this Fine ſhould not be a Bar to Thv- 
mas; (but Crawley to the contrary.) And now Erroz bell 

bzought, was aſſigned in point in Law: And after ſevet 

Arguments at the Bar, all the koͤur Juſtices agreed, _ if 
| | | udg 
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ther, his ſecond bꝛother chauſd n e Jones 34. 
eldeſt ſon had ſurvived the tath 8 ub 2 56. 
yunger bꝛother should never hape inherited, And koz this point 

ſones ſaid, That when he was a Judge in the Common Bench, 
tas ſo adjudged in the caſe ol Mackwilliams „ and ſo alfo in this 
ſort,” in the Caſe betwirt Croker and Kelſey, and aſt ard af- f9b-333- 


med in a Utrit of Erroz. And although Lizle „ Thit Po. 
the middle bzother makes a warranty and dies (out (ie big Jones For 
arranty is lineal to his younger bzother; b by poſſiblity'the 

inter bꝛother might have inherited, fo aa be is, quodammodo, 
ut ee ye teh ole bur apoMlc, only tex 

not. the Maxime; hut it ts not to be conftruen ſo here in the Ca 
Haie be lenied.by htm ps had the Ekae ral 
in bim, 02 to whole Anceſtoz the Land was intatled , aum by 
mam the conveyanck bp veſcent gught to be e where he 

. l be mentioned e ee. ent, there his 

ne all never dar. And Orants Cale was cited; where Lands C „ e 
at pepfled to one, when he came to the age ol twenty five 3 cr. 122. 
Nas, im tail, and he, befoze the age of twenyy five years, levies 

Fine with Pzoclamation, and aſter. attatiten che ratd age, and 
a iffue and died , this Fine chan bar the Rur. Foz although 
Nuns not Tenant in tall at the time of the. Fine levied, pet 

Mong attdiried the age ol 15 77 years, he was. the per⸗ 
i whom the Land was kutstled ſo he ls within the wowws 
i Kent of the Statute, . 5 is Fine chall bar bis (fue 

ch claim under that intail; 11 here in the pzincipal wag 
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marrtage; 


Abe Juſtices agried, Charthe 2uuginen was well pine, won 
, foze the Judgment was | 


affirmed, | 
© Salter” AMR Hai, 10 Car, rot. 207. , 
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(which includes thele two quarters rents which are not demanded) 
and the arrearages accrued pendente brevi, mounting in toto to7ol. 
ſo as it includes the arrear ages befoze, and hanging the Writ. But 
Rolls anſivered thereto, That this peradventure was but the mil⸗ 
piſion of the Clerk, in caſting up the ſam; and then it is no 
err, but amendable. But the Court anſwered, and ſo tefolved, 

Chat it was no miſpꝛiſion in the caffing up, but a miſpziſion in the 

| —— : Wherefoze they all held, That ft was errontous. The 

nd Erroz, Becan2 the heir pteaving a falſe plea, which ts found 


LSS S 


Lands, and of his Lands deſtended. But the Court held, That 
the denying the Ofed to de his fathers, was not a falſe plea in his 
cogniſance, And although it ſhould be falſe, yet being charged in 
' reſpect of his Anceſtoꝛs Died, The Land of his Anceſtozs ſhall only 
be taken in execution; fo2 that is the cauſe of his charge: And if 
cc Landok the heir, which is his own proper Land, Gould be liable 
Swellas the Land ot his Anceſto2 ; yet it is not aſſignable fo2 Er: 
2 it is in eaſe and advantage of the heir. But fox the 
25 R rake was given, That the Judgment thould be reverſed , 
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Tregmicl and his Wife verſss Reeve. 


——_— upon the Caſe, and betlates, That Sir John Reeve 
\ was ſeized in fie of a Farm and of an hundzed acres ot Land 
thereto appertaining ; And by Jndenture, covenanted to ſtand 
- ſeized to the uſe of himſelf and wie to? their lives, foꝛ a Jointure foꝛ 
3 wife ; and after to his ſon and heir, excepting the tim⸗ 
t trees, ſaving that his ſaid wife ſball have and take the ſhywps 
+ ad loppings of them: And that the laid Sir John Reeve hieb, and 
ſurvived, and took to husband the Plaintiff: And that the De⸗ 


ing upon the laid hundzed arres whereby thePlaintiff loft all the be⸗ 
nett which he might have had of the Hzowds and loppings of the ſald 
tres. The Defenvant pleavs Not guilty,and Uerdict being given 
3 him, Hide took divers exteptions in arreſt of Judgment, 
ett. That the excepting the tries alter the limitation ok the uſe 
void; and then, they remaining parcet of the Frhold, he might 
dave had treſpals; but he could nor have this Action upon the 
Cle: Foy as an erception aftet the Eſtate limitev is void; lo af 
ter an uſe ſetted, an exception cannot be of the trees. Sed non allo- 
catur; Foz an exception may well be te ſhew his intent, Chat they 
hould not be annexed to the eſtate fo? life. Secondip, That the 
claration is uot good, Becauſe he both not ew, That he had ot 
\eft ſufficient tries to have the loppings ; as inthecafe of Effovets, - 
The owner of the wood may cut down the wood, leaving iiffictent 
m Eftovers. Sed non allocatur; Foz here all the loppings of all 
the tries are reſerved to the wife, all which ſhe may cut down - 
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Agarnſt him, The erecution ought to be awarded of his pꝛoper bier 21.2. 
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dant, as heir to Sir John Reeve, tut down five Oaks gtow⸗ Moor 837. 


Moor 7 
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Poſt, 448. 


ſell at her pleaſure: So it is a mong unto her to cut down any, 


Thirdly, Becauſe it is ſuppoſed , that the Defendant cut down five 


Oaks growing upon an oo acres of Land, which is not poſſible 
that five Oaks ſhould grow upon an ico acres. Sed non allocatyr, 
Fo2 it is to be intended, that they grew upon ſome part of the Farm, 
Fourthly; Becauſe the Action is bzought by the Baron and Feme , 
where the Baron alone ſhould have bꝛought the Action; fo2 he only 
might have releaſed the damages; and the p2ong ts to his poſſeſſt, 
on. Sed non allocatur; Fo2 the Baron, having the Land in right of 


his wife, he may well joyn her with him in ſuing fo2 the damages; 


and ſhe ſhall have the damages, and the action aiſo,if the ſurvive her 
husband ; wherefoze Judgment was given foz the Plaintiff, | 


Tolſon verſus Clerk. Trin. 11 Car. rot. 687. 


Rror of a Judgment in the Common Bench, in Aſſumpſit. The 
Plaintiff declares, TUhereas the Defendant was indebted untg 
him in {uch a ſum, That in conſideration the Plaintiff would aliquo 


tempore foꝛbear him, he pꝛomiſed to pay, #c. and alledges, That ſe 


fozeboze fo a year oꝛ moze ; And that the Defendant hath not pet 
paid, ac. After Merdid, upon Non aſſumpſit, and Judgment fb 
the Plaintiff, it was affigned foꝛ Erroꝛ by Grimſton ( and ſo held to 
be Erro) That aliquo tempore is ſo ſhoꝛt a time, that it is no con- 
ſideration no ms2e than per paululum tempus : wherefoze. fo2 this, 
cauſe the Judgment was reverſed. . 10 | 


1 | | Brunſdens Caſe. 
| © mary was Endicted foz Extoztion by two. ſeveral Endia, 


ments. In the one, That he, as Bayliff of the Sheriff of 


Wiltſhire, had received twenty ſhillings from one extorſive colore 
officij ſui : And in the other, That he extorſive, took ſix ſhillings: 


eight pence. Theſe being pzeferred againſt him, befoze the Julli⸗ 


ces of the Peace at Yichaelmas Seſſions laſt, in the County of 


Wilts, and he thereupon committed to Pꝛiſon. was enfozced ( as: | 


he pzetended) to plead pꝛeſently to thoſe Endictments. And the, 
ſame dap they were tried, and he convicted. and Judgment againft 
him at one and the ſame Seſſtons , that he ſhould be impziſoned 
and fined fozty pounds foz the one offence ; and fo the other twen⸗ 
ty pounds; and upon everyof them treble damages given, viz. oj 
the one thꝛee pound. and fo2 the other-twenty ſix ſhillings eight pence: 
(which was moze by ſir ſhillings eight pence. than he had received) 
and to be committed to Paiſon-until he had paid thoſe fines and 
damages. Ann now upon theſe Judgments he bzought ſeyeral 
TUrits of Erroz ; and by Grimſton it was aſſigned fo: Erroz,Firk,; 
Becauſe the Endictment and the Trial were at one and the ſame: 
Seſſions, whereas they ought not to be tried and traverſed the 
ſame Delfions. Secondly, Becauſe they gave damages to th ; 
party 
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party, where they ought not to have given any damages. Vid.4 H. 5, 
Enqueſt 55. & 22 Ed, 

may take erngreſt the ſame day; But not ſo of Juſtices of Peace, 
Stanford 155. Poſtea pag. 448. | | 


The King zgainſt the Inhabitants of Epworth,and fifteen otherVills. 


Mich. 11 Car. rot. 146, 


4. Coron. 44. That Juſtices of Gaol⸗delivery 


The King by a retrit out of the Chancery , vated 16 Juni, x0. 
I II Caroli,conmmarded the Sheriff ot Lincoln, That he per Sa- Ante 280. 


cramenturn proborum & legalium hominum Comitatus prædicti di- 
ligenter inquirat,qui Malefactores & pacis Regis perturbatores, apud 
Epworth, Belton, & Hackſey infra Manerium Regis de Epworth Se» 
es, Foſſata, & Fenſuras ibigem nuper levata noctanter pſtraviſſent: 
t ponet per vadios, & falvos plegios, quos culpabiles invenerit,ad re- 


ſpondendum in Banco Regis de & ſuper præmiſſis in Octabis Micha- 
es exſuant; Et quod habetet ibi nominã corum per quorum Sacra- 


mentum, Inquiſitionem illam fecetir, et breve illud. And hereupon 
n art Etiquifition taken 3 Octob. 11 Car. apud 
mcoln ; thereby it is found, Quod quidam Malefactores et pa- 
teh ket gis perctirbacores primo May 1s Car. et diverſis diebus et vi- 
ebus, inter the ſatd feſt day of Way xo Car. et primo Junij 11 Car. 
oat Epworth, Bl lton, ex Hackſey prædicta, iaſra Manerium Regis de 
wort h prætlict. vi et armis et cum multitudine gentium ignoto- 
rum, 700 petticatas foſſatorum fenſutarumRegis apud Epworrh, Bel- 
et Hackſey n levat.in noctibus dictorum dierum ꝓ- 
ſraverunt, ad grave damnum dicti Domini Reg is. Sed qui illa foſſata 
et ſenſuras, vel aliquam partem eorundem fic proſtravefunt, Jurato- 
tes prædicti pœnitus ignorant. Et ſimiliter dieunt, QuodMalefactores 
predicti qui malefacta prædicta taliter ut ſupradictum eſt fecerunt, 
tum tali vi et maltitudine gentium, & in nocturnis temporibus præ- 
chctis commiſſerunt et perpetraverunt. Ita quod nullus ad eos appro- 
pinquare ad ipſos cognoſcendos auſus fuit. And upon this return 
tit of -Diſtringas iſſued out of the Kings Bench, Teſt. 9 Octob. 
tt Car, reciting the ſafd TUrit, Return, and Enquiſition,comman- 
ding the Shetiff to diſkraln propinquas villatas foſſata et fenſuras 
ptædicta circumadjacentes foſſata et fenſuras prædicta ꝑſtrat' le vare, 
ad cuſtus ſuos proprios; and commanding him to enquire per Sacra- 
mentum proborum, Sc. Quod damnum Rex ſuſtinuit occaſione pro- 
ſternationis prædictarum 700 perticarum foſſatorum et fenſurarum, 
et damna illa nobis reſtituas. And this was returnable craſt. Martiui 
following ; and hereupon the Sheriff returned, Quod Villata de 
Erworth, @ fifteen other Uillages there named, are the neareſt Uil- 
ys circumadjatent to the fozeſatd ditches and fences ; Et quod 
er ſuſtinuit damna occaſione in brevi prædicto ſpecificat.ad 2500 l. 
Et quod propter brevitatem temporis, non potuit levare damna præ- 
dicta de terris et tenementis illis, ita quod dicto Domino Regi reſti- 
tuat; And returned iNites upon the Inhabitants of every — 
| a 
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ad levationem foſſatorum & fenſurarum prædict ad 20 l. And ater, 
ward another Writ of Diſtringas, 28 Nov, 11 Car. illued, reciting 
the firſt TUrit and the return thereupon;And the(Urit of Diſtringas, 
- and the return thereupon ; And that the King is tnfo2med, that the 
ſaid foſſata & fenſuræ nondum levata exiſtunt, and therefoze com 
manded the ſaid Sheriff to diſtrain the ſatd Millages of Epworth, 
Nc. per omnia terraset catalla ſua, &c. Ita quod ipſi ad cuſlus ſuos 
proprios foſſata et ſenſuras prædicta proſtrata levent. Ac nobis pre. 
dict 2500 l. pro damnis prædictis, quæ nos ſuſtinuimus occaſione pro. 
ſtrationis predict” 700. perticarum, foſſatorum, et fenſurarum, reſti. 
ſtuant. And upon this, Rolls moved, That the firſt TUrit was nat 
well granted; Fo? it appears by the Crit and Enautſition, That the 
pꝛoſtration began the firſt day of May 10 Car. and continued till the 
firſt of June 11 Car, ſo ag it was a ſhoꝛt time, (viz. but five days) 
befoze the Writ bꝛought, which ought not to be; but there ought t 
be ſo long diſtance as the Country may have a convenient time to 
enquire, which ought to be a year; and ſo it was held in 12 ſac, 
Secondly, Jt doth not appear that this pꝛoſtration was of any fey 
ces, ac. of the Common, which was impꝛoved; Foz the Stafute 
doth not extend to all Jncloſures, but to the thzowing down of fey 
ces upon impꝛovements of Commons. Thirdly, That the Tit 
doth not make any mention, That the Balefacozs. were not endj 
ted, But Sir John Banks the Kings Atturney anſwered to the 
firſt, That he had ſeen the reſolution in 12 Jac. and it was not,That 
there ſhould be a year to endia the offendo2s, but there ought to beq 
convenient time,and that the Court ſhall adjudge whether the time 
were convenient. To the ſecond, That the Statute doth not only 
extend to the pꝛoſtration of Jncloſures , to be impꝛoved out of the 
Common, but to all Incloſures; and it is fo the bencfit and peace 
of the Commonwealth, and ſhall be expounded moſſ favourably fo} 
the King and the benefit of the Commonwealth: And if it ertends 
only ts impꝛovement of Commons, it ought to have been pleaded, 
that this Incloſure was not any parcel of. the Common impꝛobed. 
To the third, That the Defendants ſhould have pleaded, if any ol 
the offendoꝛs had bien envicted, Er adjournatur. Vide the Statute 
of Welt. 2. cap, 46. upon which this wait is grounded. | 


Hilton verſus Bembridge. Trin. 11 Car. rot, 


Reſpaſs , Quare clauſum fregit. Upon Not guilty a ſpecial 
Uerdict found, the Caſe was, That George Bembridge was 


de. Tenant fo life, Remainder to Anthony Bembridge in tail; Antho- 


ny, by his Deed, granted the Remainder ta the Plaintiff in fee; The 

ſald George Bembridge being tenant fo2 life, having notice of this 

Gꝛant, ſaid unto T. H. and J. S. two Strangers, That he was well 

pleaſed and content that the ſaid Grant was made to the Plaintiff, for 

he was his Couſin. And that the ſald George Bembridge was dead, 

and Anthony Bembridge is yet alive: Aud if this were a = — 
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toumient, they find fo2 the Plaintiff ; if not fo2 the Defendant. 


After argument at the Barr by Widderinꝑton foy the Plaintiff, and 
Bulſtrod fox theOefendant,upon the the firſt argument, all theCourt 
agreed, that it was an Attoznment , although the wozds were ſpo⸗ 
ken to thoſe who were meer Strangers, and who peradventure had 
not any notice of the Sant, 102 were ſent oꝛ required by the G2zante 
to take Attoznment, noz required the Tenant to aſſent, but was 
a voluntary ſpeech only; fo2 it ſufficeth, that the Tenant hath no- 
tice of the Gꝛant, and afſents thereto. See Bracton fol, 8 1. And it 
is fo2 the benefit of the Gzantee, who having the Gꝛant, and accep⸗ 
ting of that aſſent, ſhall be intended to agree thereto in the life of the 
Cenant fo2 life; becauſe , being a lawful Ag, the Law accounts, 
that he agreed to that Attoꝛnment: And it is not neceſſary to At- 
urn to the Gꝛantte himſelf ; fo2 all the pleading is, A quel grant 


| eaſe „ without mentioning the Attozmment to be to the 
Da 


ntee 02 any other. And ik the Tenant indozſe his hand as a 
vitneſs to the Died of gꝛant ofthe Reverſion, it is a good Attom- 
ment unleſs he doth not know what was in the Deed; fo2 he ought 


tohave perfect cogniſance of theo Sꝛant; otherwiſe it is not a good 


{ttoznment. Ulhereupon, without any further argument, the 
Attozmment was held to be good, and adjudged fo2 the Plaintiff, 
Vide Cok. Litt. 310. a. & Cok. lib. 2, fol. 69. a. That aſſent to a 
Stranger ſufficeth. And the Caſe of 28 H. 8. Attornment 40. 
That Attoꝛnment to a ſervant was not good, was denyed here to be 


Stockman werſus Hampton. Trin. 11 Car. rot, 752. 


AF Reſpaſs, Quare clauſum fregit, and chaſing his Cattel. The 
4 Dekendant juſtifies, Fo? that Sir Bartholmew Michael was 
ſelred in lle, and died ſeized, which deſcended to his two daughters 
ind heirs, And he by their command, 8&c, The Plaintiff replies, 
Chat true it is, Sir Bartholmew Michael was ſeized in fle: But 


' he ſaith , That being ſo ſetzed, he, in conſideration of the love and 


affection to Richard Michael his Mepphew, and others of his blood, 
by Indenture 25. Martii, 15 Jac. covenanted with Edward Rogers 
and others, to ſtand ſeized of thoſe Lands, to the uſe of himſelk and 
the heirs males of his body; and fo2 default of ſuch Jſſue, To the 
uſe of the laid Richard Michael fo; life, Remainder to his firſt ſon 
in tayl, with divers Remainders over in tail, Remainder to the 
right heirs of the ſaid Sir Bartholmew Michael, whereby, and 
by virtueofthe Statute of Uſes, the ſaiv Sir Rartholmew Mi- 
chae] was ſeized in tajl, with the Remainders over, and dyed 
ſeized of ſuch an Eſtate , without Jſſue Male; whereupon the ſaid 
Richard, en:red and the Plaintiff by his licence pur in his Cattel ac. 
and traverſeth, That the ſaid Sir Barth. Michael dyed ſef3ed in fee, 
Upon this the Defendant demurrs; and the pincipal cauſe was. 

= Bkk Becauſe 


12, 
Jones 37 7. 
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2 Cr. 217. 


Ante 209. 


Becauſe the Plaintiffctaiming by this Died of uſes, which tan 


commence without Deed, doth not ſhew the ſame. And this bein 


argued divers times at the Barre, All the Court held „That the 
Plea was good without chewing the Oied, firſt, Becatiſe the Dj 


doth not belong unto him, although he claims thereby, but to the Co⸗ 


venanttes, and he hath not any means ts obtain the Ored; any | 


ſhauld be mifchievous to thofe who claim under ſuch a Deed, if they 
ſhould loſe their Effates unlefs they might pzoduce it. Secondip 
Becauſe it is an Eſtate executed by the Statute of Ales: So the 


2 Cr.109.317. Party is in, by the Lau, as Tenant in Dower, and Tenant by Stq, 


13. 
Rol. 774. 
1 Rol. 77 1. 
2 Cr. 386. 
Telv. 130. 
2 Cr. 63 2. 
Hob. 194. 


tute Staple, oz Perchant, which have a rent charge extended by 
them, as 31 E. 3. Monſlrans de fayts, 38 & 35 H. 6. ibid. 118. 

Ip, and puncipally in this Caſe, Becauſe it is but an inducement tu 
the Travers: And ts not anſwerable by the Defendant ; bur 
ought to maintain his barr, that he dyed ſeized in fie, Vide 27 
8. 2. 21 Ed. 448. Plow, Comment. 64. Chereupon all the Court 
agreed, that the Beplication was good, without 11. 
Deed: Theretoze it was adjudged fo2 the Plaintiff. Vid. 14 H.. 
9. per Pollard. zo H. 7. 8. per Fineuf, Cok. lib. 10. fol, 92. Dod. 
Leiſeilds Caſe, Coke Lit. 226. 28 H. 8. ſol. 29. 


Slocombs Caſe. 


Rror of a Judgment in Bathe, in an Acłion for words. | 

the Judgment, after the Uerdict fo2 the Plaintiff , was given 

fo2 the Defendant, intending that the Action did not lpe fo? the 
woꝛds. And the entry is, Ideo conceſſum eſt, Quod querens nihil 
capiat per billam, which was held a manifeſt erro2 ; fo2 it ſhould 
have bien Ideo conſideratum eſt. Then Germyn foz the Plaintif 
in the TU2tit of Erro2 moved, that Judgment ſhould be given fo} 
m upon the Uerdict ; and that the Declaration is good. And it 
was agreed by all the Court, Jf the Declaration and Uervice be 


good, then Judgment ought to be given fo2 the Plaintiff : whereof 
Jones doubted at the firſt, but at laſt agreed thereto;fo2 we are to give 


ſuch Judgment as they ought to have given there; ſo as tht 
Plaintiff ſhall recover, if the Declaration be good. And Hyde not 
moved. That the Judgment in the inkeriodur Court was good oy 
the matter, and that the Declaration was ill: Foz he there decla⸗ 
red: whereas ſuch a ſutt was depending in the Court of the Guild- 
hall in Excefter,fhewing what, Et quod ſeperinde exitus per patriam 


fuit junctus; and at the tryal the Plaintiff was pꝛoduced as a wit- 
neſs there, to pꝛove the Jſſue, and was fwozn and gave his evi- 
dence upon his Oath, that the Dekendant having communication 
with one Margery Slocomb, ot this Tryal and Oath by the Plain⸗ 
tiff, ſpake theſe falſe and ſcandalous wo2ds of the Plaintiff, to the 
ſato Margery, Thy Brother ( innuendo the Plaintiff, bꝛother of the 
ſatd Margery) hath taken a falſe Oath in ſuch a cauſe (innuendo the 
ſald cauſe. ) The Defendant pleaded Not guilty, and found fo2 the 


Plaintiff, 


— 
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% And then ns lawful Tryal, whereto he might be 
100 itneſs.;; Seq noftallocaray;;;;Mo2whent: ts ſhewn!; 

that.at thy mu was {wo2n;- ite fmpies all; necefſary circunt- 
 ffances, Chat che ilue was Jopnen and hr JaryCwoen, and that to 
the ſaid Jury, upon this (flue; he gave hin enidence. Che ſecond 
xteption to the Declaration. Becouſe in the communication al: 
ſedged with Margery Slocomb, ofthis Oath at the Tryal, he ſaith ;, 
Toy Brother (ignucndo the Pſaintif, hxher to the ſaidMargery) 
Ih made a. falſe Oath, S. And in all the Declaration it ts not 
reed expiefſy that ſhe was his ſiſter, noz that he was her brother; 

er the inauendo; 50 averred, that he was the ſole bꝛa⸗ cr. . 


h,made a 


er ol the ſaid, Margery. And that which comes under az after the 
innuendo, is not an erpzeſsaverment, no iſſuable: mherelope the 
Xclaration is not good. And ofthis opinion was albthe Court 2 Cr. 107. 
lente Brampſton:) wheretoze it was dere, that a ſpecial 27 177: 
tntty ſhould be made, that the firſt Judgment ſhould be reverten nob. 194. 
fo the manner of the entry Ideo conceſſum. But becauſe it ap- $9774 
feared to the Court, that the Declaratiau was inſulicient, it was 
adjudged here Quod querens nil capiat per billam, 


Corbett der ſus Barnes. 7: 37 
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'A._Udita Quercla by thꝛee, tp. om — michis Court 14. 

1 againſt the ſaid thꝛee in Treſpsſas' . one ok them wag 19> 377- 

fnly taken in Execution upon this Jupgment; che others not being 

bached: And therefoze Maynard tod exception to the 'CU2it and 

Xclaration,2Becauſe, he wha was in exscution aught only to have 

jadthe Audita Querela, and che others, ſuhn never vet a mere grieved, 
ght not to joyn with him: and to pꝛove this, he relyen upon 35 ENB. 1, 

ib. 1. Eitzh. N, B. 104. 17 E. 3. 27. Sed non aſlocatur : Fo; they O3 11. 

being parties to the Judgment, and liable to the Execution, al- 

wo t was never had againſt them. yet toꝛ their indempnity map 

bell have an Audita Querels and joyn with him who is in Execu⸗ 

tian. Secondly, Me excepted against the ſurmiſe in the Audita 

Querela, that it was not Jood ; which was, whereas one J. S. 

vaz ſued in the Common Bench foz a Battery, ſuppoſed to be done 

London, and by Gerdict the Plaintiſf had Judgment fo; 30 1. 

damages and caſts; and the ſaid J. S. was kalten in execution fo 

thee damages and coſts: And afterwards he and the two other 

Defendants were ſued in this Court fo2 this Battery, ſuppoſed to 

tedone in the County ol Hereford , and they thee wereby Uernice 

and Judgment convemned in this Court; and it appeared that this 

Action and the Actfon in the enn, e were foz one. any. the 

| | 2 ame 


Do th. 


> = therevf, to. diſcharge themſelves accodingly ; 3 Wherefoze it was 
held, Der was good, and * lo; the Plat 
144 Unleſs, ogy 0.7 


1 5. 
Jones 380. 
Ante 178. 


unto every.ofthem , to take addanta 


Termino Hillarij,anno uindecieo 


{ame Battery, and not vivers ; And that the then- Plainti# bay bay 


acknowledged ſatisfaction of the ſaid Judgment to J. S. in the 
Common Bench, and pet notwithitanviiig; agatni#-Law, had ſues 
to have execution of the tald Judgment, where he was ſatisfied bob 
the lame Treſpaſs ; andhereupon the Dekendant demurred; 5 
now Maynard, wy Defenvant in the _ uerela , 
That this — — becauſe 
London, and the other -(nthe 
tended to be one and the ſame Ba 
Action being tranfitow, 


being 
County offi eveford, od, of cannot by its 
eatur; f Fo1 the 
be layed pen dhe Connty the Plaint 
will: And it being averted by the Reco7d , to be vi and the lan 
Treſpaſs,anv not divers, Gc. and this being — by the De 
murter, the Platutiſfs are not ſuch Strangers to the Recozd;hy 


that they map have benefit of the ſatisfaction by the ſaid Recon 

and becaule they are all parties to the Act, the Law gives liberty 

ſoꝛ the others viſchatge as if a r were oe of We 
2 

abe, m che ocher had it to plead , they ſhould take advantag; 


Gryffy th and his Wife verſus Lewis and his Wife. 
Mieh. 10 Car. rot, 397. 


Rror of a Judgment in the grand Seſſton in the County of 
Ebd. where the Plaintiffs had bzought a Quod eis deſo. 


_ ciant, and made their pzotoſfationsproſfequi breve illud in m_ 


natura brevis de quod — deforciant ad com̃munem legem, ſecu 
formam Statuti de Nut land, d 11 erras in Nqu 
clamant tenere fibi & heredibus de corpore ipſius Mari æ, ut iu j 
ipſius, & unde dicunt quod quidam Thom. Bennet ſuit ſeiſitus in ſe 
and gave thoſe Tenemonts aſter the'Statute of 27 Hen. 8. of l. 
ſes: viz. 42 Eliz. to hs do the uſe ol che ſaid Mary and the heirs 
of her body by virtue thereof they entred, and took the Efplees 

in twenty years laſt pa pon this UGzit and count, the 4 
— — of the weit, becauſe fe they ſay the ſafd 
UUzit is a watt founed by dhe Grate of W eſtm. 2 Edit. 13 Ed.1, 
by which Sratuto it is 1 quicung;tale Breve intulerit, 
deber in brevi ſuo mentionem facere de Statu quem clamat habere 
in Tenementis petitis, Ge, And in this wait there is not any lun 
mention, Et hoe, Ace. whereupon they demanded Judgment of the 
wut, ec. adthoDemanyants demurred; and it wa 
adjudged there That the welt ſhould abate. And nom this mit 
ter was gned fox Erroz, and was divers times argued at tix 
Barr,# this Cerm by Oiynn foz the Plaintiff in the UGzit of Et 
r02,and by Beare fo2 the Defendant;And all the Juſtices, feriatun, 
dellvered their opinions oy the Piainef in the Unit of End; 


— 
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that this TUzit was good; Foz it is given by the Statute of 12 E. 

| of Rutland, called Statutum Walſiæ, whete this wyit, as here, 

verbatim, is ſet down, and there ſaith, that commune breve quod 

in aliquo caſu fnagit jus, et in aliquo caſu tangit poſſeſſonem: And in 

the end of the ſaid wait, it i Et ſimiliser eonceditur iſtud breve co- 

camp Juſticiariis de Banco, fi petens voluerit : And although the Dta- 

ate dt Welim. 2. cap. 4. gives an eſpecia init of Qyog ei deforci- 

ren ſpectal caſes, where the tenant fo2 life, Tenant in dower, oz 

C:nant in tail, and fo by equity where Tenant by the Courteſie,loſe * lat 338. 

theis Lands by recovery by default; and in ſuch caſe the wzits 

mme mention of their Eſtates: Pet this being made anno 13 Ed. 

1 dath not take away the Statute of Wales, made 12 Ed. 1. which 

a th Quod ei deforciat; And this hath been the common 
tile ever lince in Wales, as in 2 Ed, 4.12. by Needham, who 

Juſtice of Cheſter, appears; And although in 2 Ed. 4. 11. it 

js held, that a Quod ei detoreiat wag not at the Common Law , 

du was given by the Statute, Welim, 2. Berkeley and my ſelf des 

and it; fo2 there was a wxt of: Quod ei deſorciat at the Common 

I as appears by 33 Hen. 6. 46. and 10 Hen. 7. 9. by Frowick, 

and by Bracton, that this wit was given, where ane is detozced 

of Land; and the Bock of 2 Ed, 4. is to be intended, that it was 2 tan. 350. 

wt a Qyod ei deforciat at the Common Law, where a Recovery 

as by default againff a particular Tenant. Foz he had not any 

rgmedy until the Dtatute of Weſtm. 2. and it is only given by the 

ace but in other caſes, upon a diſſeiſin o2 matter in fact, a 


— 
— 


od ei de fore iat lies; and the Statute of Rmland pꝛobes, That 
Qyod ei deforciat was at the Common Lam: And although - 
his Statute of 13 Ed. 1. comes after the Dtatuteof 12 Ed. x. 

ch gives the Quod ei deforciat , that doth not take away the 
ute of duodecimo Edvardi primi, but that he map have a 
Quod ei deforeiat, and makes his pzoteffation Proſequi, in nature 
{phat weit he will; as the Statute of decimo tertio Edwardi 
mi which gives the Formdon in deſcender noth not take away the 
tome of London, that they ſhall have a Wait patent, and thall 
male their pꝛoteſtation proſequi in natufa brevis, a Formdon in de- 

ſcender & droit cloſe in aunc ient. demeaſn, 0) make their pꝛoteſtati- 

m proſe qui, in nature of any other mit that they will. 9g Fitzh. N. 

B. and old Book of Entries, fol. 2 33, & 234, appears. But Jones 
daabted thereof, whether this wait lies at the Common Law. 
{nd although Beare objected, that if this wait be warranted by - 
the cuſtome of Wales, it ought to be ſhewn in pleading, eſpecially Peſt.s52. 
torcverſe a Judgment. Pet non allocatur ; Foz the Court here 
ſhall take conuſance of their Cuſtomes and Pzoceedings, eſpecially 
keing warranted by the Statute of Rutland; wherefoze it was . 
judged to2 the Plaintiff in the Wait of Erro2, that the Judg» '** 
meat ſhould be revered, and that the UWzit ſhould ſtand, and that 
the Tenants ſhall plead thereto the next Term. Do note, That 
n Lands in Wales there map be pleading here. Moy 
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I & 1-70. um: 1 39. 8 3! (ON; or. LY Suit 181 [al 2 704 
Moy ſer verſus Gray. lis) r. of Beverley; Mich: 1 Cit: rot. 560. 
bonn old aut! . 2 B08 (3103 Netti ORG NWOS 292 dr 
16. tion upon the Cafe. '' AMhereag the Plalntit diſtrained:6g 
Jones 378. A 7 l io s tent, reſteved upon a*Leiſe' made ke J. S. And thete⸗ 
upon, the ſatd John at Stile bought a Replevin directed to the ſam 
Majoꝛz, commanding hlin7 to accept Pledges of John at Stile the 
2 lu 3% Plaintiff firtho Reple vic And toveliver the Cattle accozving tohhy 
Statute of Weſtm. 2. That the'Defenvant delivered the Cuttel 
without finding Plevges:i To this the Dekendant pleaded, Thit 
John at Stile the Plaintiff in the Replevin, dellbered unto him 31 
10 8. fo2 pledges, which he accepted, And upon this being de, 
murred, Rolls nom faz the "Plaintiff moved, that it was m 
-Plea-; Foz when he is commanded , Chat ie the Plaut 
find Pledges, then he ſhall deliver, He dught not to take money n 
lieu of the Pledges: ko th Pledges are found, to-ariſwer the par 
£y,if he hath good ca cke ee be anfwerable foz'thes 
mertement to the Ring tfhe bertonſuited, oz tt be found agalii 
him: And although he might taue money fo2 Pledges, pet he dug 
nat to accept ot᷑ leſs than the Plaintifvemands: And all the Court 
held the Plea to be vicious foꝛ both cauſes, Foz although { a 
Berkeley (aid)a Juſtice of Peace map tale money to lie in depoſio, 
fo2 the ſecuritp of the Peace; and the money ſhall be fozfeited ko the 
King, it he doth not keep the Peace; Pet here it muſt not be ſo 
caſe the party is interefſed ta habe the benefit of the Pledges h 
a Scire ſacias, 1f he:tecdver ; but he hath not remedy to have the 
ney from the Majo; being in his purſe , if he ſhould have J 
ment to recover. Decondly, The Plea is ill becauſe: it is a 
ſun than what was vdemanden. But if the Majoz had tem 
but one Pledge (it he had been ſufffctent) it had been well enongy; 
but it is at his pertl, ffthe-Pledge be not ſuffictent, as it is in Cok, 
lib. 10. fol: 50z.Denbawds' Caſe, The Sheriff may take one Sur 
tyifoz appearance to an Arreff, notwithſtanding the Statute 1; 
Hen. 6;:wherefo2e, without further argument, it was adjudie 
fo2 the Plaintiff, Wy be 


1, 1. GirlingsCaſe, 
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a _ Impriſonment: Foz Aſſault, Battery, and Jmpziſor 
Jones 300. I. ment fo2lit dayes : The Defendant pleads to all, but to ti 
2Rol,561-2. 3- Aſſault ,' Battery, and Impziſonment ko; ſix hours Not guilty; 
"IP And fo2 the Battery and'Jmpaiſonment. foz ſir hours, he juſtifits 
by virtue of a Marrant from the Sheriff ok Suff to arreſt him upon 

a Latitar, who Directed his warrant to the Bapliff of. .. to ett 

cute it, who arreſted the Plaintiff, and required the Defendantts 

be ayding to him, and to keep him; And therefoze he deteined hin 

fo2 fir hours, until the Sheriff diſcharged him, which is the ſari! 

Battery and Jmpziſonment, #c. Upon this Plea the — 

| | Demurrs, 


6 
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—vemurrs, and by Keble ſhews, that the Plea is ill, Becauſe it 
ig not pleaded, that the Wait , being etecuted, was returned; 
oz the UIWNIt is conditional Ita quod Habeas Corpus in Court tali 
de, fc. And therefoze if the Sheriff Himſelf would. juſtific , as 
re, &c. it is no Plea, 15 ſhewtyg the return of the Cidizit; 
av je Sheriſis ſervant ſhall not be in a better condition than his 
fer ſhould he. Sed non allacatur ;, Foz true it is, the Sheriff 
pee return Tis Ulzit, qthcrwile his juſtification is not good 3, c: 412; 
| 


tis not ſo with his ſervant , fo he hath no means to enfozce 

the Sheriffto make return thereof; And that which he did, was 

- legally done; and it chall not be made illegal by the Sheriffs act, 3 Cr. 11. 
in not returning the UUzit. Secondly, Jt was objected, That 
his diſcharge by. parol-was not good., Sed non allocatur; Fog; 

I Speriff may well diſcharge his ſer vant by parol, that he hall 

ot keep his piiloner any longer ; Fo2 as he may deliver the pii⸗ 

zer to the Sheriff, without moze circumſtances; ſo he map bs 

iſcharged by his parol , kram keeping him any longer; w. erefoze 

& pas avjudged toz the Delenvant, e | 


% Wilkinſon verſus Merty land. Trin. 10 Car. rot. 1045. 
5 eQione firmz, Upon a ſpecial Merdict the Cale was. One 18. 


died ſeized of pivers Lands in A. B. and C. in fie, the Lands Jones 380. 
Cy being in him by way ol Poztgage- and fozfeited, Ye deviſed 01s. 
Lands in A. and B. to ſeveral perſons and their heirs , and de⸗ 
ſeth to divers perſons: ſeveral Legacies , and then adds this 
„ All the reſt of his Goods, Chattels, Leaſes, Eſtates, Mort- 

gen, Debts, ready Money, Plate, and other goods whereof he was 
alleſt, he deviſed unto his Wife, aſter his Debts and Legacics paid, 
made his wife Executrix and died. The Wife entred into the 
Land moztgaged, and deviſed it to the Delendant and his heirs, and 
ns And the Leſſoz of the Plaintiff,as heir of the Deviſoz, enters, 

makes the Leaſe to the Plaintiff, and the Defendant-actually 
ed him. The ole queſtion was, whether the fi paſſed to the 
Hife by this deviſe, by the name of All his Eſtate, Mortgages, &c, 
{uythe Court held, that no fie paſſed unto her: Tlherefoze Rule Aste. 3). 
vis given, that Judgment ſhould be entred fo2 the Plaintiff, un- Rol. 413. 
lels cauſe was ſhewn to the contrary, ©c. poſtea pag. 449. 


ew 
— 
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Blague verſus Gold. 


A Reſpaſs. Upon a ſpecial Uerdict it was found, That Peter . 
-& Blague was ſeized in fi ot two houſes in Andover, the one 1 Bols 13.4. 
led the corner houſe , in the tenure of one Binſon and Nott, and 
ofanother houſe thereto near adjoyning , in the tenure of Hirch-. 
cock, He deviſeth his houſe called the corner houſe in Andover , 
in the tenure of Binſon and Hitch-cock, to J. S. in fee. CTUhether 
the houſe in the tenure of Hitch- cock, adjoyning to the — 
3 ouſe , 


urrs, 
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Ante 130. 


"VO 
+1 þ upon foꝛ Erroz, that neither Juſtices of Peace, no? J 
2 kol-525-9+ ſtices of Oyer and Termmer , might enquire and take Travers any 


K. 48. 9. 


Ante; 15. 340. Determine Endictments the ſame day; But Juffices in Hre an 


Teſte and Return : A multo fortiori in the Seſſions of the Peace, 
02 befoꝛe Juſtices of Oyer and TJerminer. And fo) this point, vis, 
4 Hen. 5, Enqueſt. 5. by Hankford, 22 Ed. 4. Coron. 44. 2 Hen. l 
159. in Kelloway, Stanford 156. And of this, opinion was all the 

R.,s, Court, That Juſtices of Peace may not enquire, trie, and deter- 
toſt.;69. mine Civil offences in one and the ſame day; Foz the party ought 

4 lt. 164. to have a convenient time to pꝛovide fo2 the Trial. The ſecond Ct 


Poſt. 583. 


2 Cr. 404. 


ro2 aſſigned, was, That they awarded to the one, treble damages, 
viz. where he took 20 ſhillings extorſivè, they awarded to the patty 
21, and 401. Fine to the King. And upon the other Endicment, 
where it was found, That he took fir ſhillings eight pence excorfive, 
they awarded; that he ſhould pay to the party fo2 damages 26 
$ d. (ſo a quadꝛuple value) and 201: Fine to the King, which il 
the Court cleerly held to be erronious: Foꝛ although, by colour of 
the Statute of 23 Hen. 6. cap. 10. where treble damages are given 
to the party, they might aſſeſs them; pet it is here undue and — 
nous; 
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nous: Foz they ought firſt to have inquired of the damages, fo per- 
avventure it may be moze oꝛ lefs, accozding to the circumſtances : 


Pit they may not aſſeſs them themſelves, without tiquiry by the 


Jury, fo2 the Jury ought to have found the damages, and then they 
might treble them. And foz the other quadzuple damages, it is with⸗ 
gut colour and out ofthe Statute: And the Endictment is not con- 
a ſormam Statuti, as it ought to have bien, if they would pꝛocted 
ypon the Statute. Alſo it 18 doubtfal,. whether this Statute ex⸗ 
ends unto extoztions, unleſs taken upon Arkeſts: Fo! the Statute 
doth not ſpeak, but of Arreſts, and extozttons taken upon them. But 
the Court reſolved not this point: But lo; the laid two kozmer er⸗ 
tons the Judgment was reverſed. we : þ 


Bells Caſe. 


Dell was endtard, That he kelontoullp, octavo Jacobi, ſtole a 


ſilver Ladle of Plate from Ring James, whereas in truth lt 
was the Plate of Quten Anne, and ftoln from her; fo2 which he 
obtained his Pardon, by the Queens means: And now he was 


21. 


endicted again, fo? ſtealing the ſaine Plate. And whether he ſhould: vier q. 


have the benefit of the general Pardon. of viceſimo primo Jacobi „ 


vithout pleading it and pꝛaping a Diſcharge, becauſe there is a 
ſpecial exception in the Pardon of Goods taken away, purloyned, oꝛ 
foln from the King, was the queſtion ? Henden moved, That this 
tception is to the taking away of Goods, dc. as Trelpaſſoz,where- 
bythe pꝛoperty of the Goods ts ſaved to the King, and doth not cr- 
pt the Felony. But the Court doubted hereof; wheteupon they 


wlled him to plead, 26 H. 8. 7. 4 H. 7: 8. 


Wilkinſon verſus Merryland. Ante pag. 447. 


The Caſe was now moved again by Denn, an Appꝛentice of 


the Law; and he urged ſtrongly , That an Eſtate in Fe 
palled: Foz in as much as he had diſpoſed divers of his Lands to 
his bꝛothers and their heirs, and divers perſonal Legacies to 
them and to others, but of thoſe Lands in queſtion (being mo2t- 
aged to him and his heirs, and fozfeited) he had not made any 
diſpoſing ; he deviſing the reſidue of all his Goods , Leaſes , 
Eſtates, Moztgages, ac. to his wife, All the Eſtate which he 
had in the Moztgage (which is a Fee-ſimple) paſſed thereby; Foz 
ſt being tn a CTY , ſhall paſs accozding to his intent. As De- 
dile of Land in perpetuum ſhall paſs the Fee: And the Caſe 19 
Eliz. Dy. 357. Deviſe of th: Fee⸗ſimple of his houſe in Soper-lane 
to his wife, a Fir paſſed, without the wozd Heirs, and other 
Caſes to that purpoſe, To ſhew that a Fee paſſed by the in- 
tent of the Deviſoz , without the wozd Heirs. But Jones 
Ind my ſelf continued our — — „ That no 


Fes 


22. 
1 Rol. 834.8. 
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Ante 37. 


23 


Arte 359. 


Jones 383. 


tiff But they agreed, Jf he had 
Land; oz had mentioned, That he 


——— 


win ant 
and deyiſed his Yoztgage, the Fee had paſſed, - 
Cleve verſus Veer. Trin. 11 Car. rot, 


Jectione firmæ of a Teaſe by Edward Dobbs, of Lands 
Nuſtsborn Abbots, in the County of Glocefter, Upon No 
gullty pleaded, a ſpectal Uerdfa was found, That the ſain Edward 
obbs was ſelzed in Fee⸗tail of that Land; and fo ſeized, was 
bound in a Recogniſance, in nature ok a Statute Staple, accod- 
ing to the Statute of 23 Hen. 8. acknowledged befoze Sir Henry 
Hobert, chief Juſtice of the Common Bench in Soo J. to William 
Blythe, That he, the ſaid William Blythe, 21 Jac. made Elizabeth 


Throgmorton his Executrix, and died primo Juli, primo Caroli; 


That the ſaid Executrix pꝛoved the Mil; and fo2 the ſaid 800l. 
none julij, primo Caroli, ſued out af the Chancery an Extendi facizs 


returnable in Chancery Octabis Michaelis: That afterwards, and 


befoze the return of the wait, viz. 17 Auguſt. primo Caroli, the (ail 
Elizabeth the Executrix died: And that 22 Septemb. primo Carol. 
the Sheriff, vircute Brevis prædicti cepit inquiſitionem, whereby 
was found, That the ſafd Edward Dobbs was ſeized in Fee⸗tall ta 
him and the heirs males of his body, af the laid Tenements in que: 
ſtion. at the time of the Becogniſance, of the annual value of four: 
teen pounds. four ſhillings, ten pence, and at the day returned this 
inquiſition into Chancery, They find, That 19 Aug. 1625. which 
was in primo Caroli, Adminiſtration of the Goods of William 
Blythe, not adminiſtred by Elizabeth Throgmorton , who died iu 
teſfate, were committed to Robert Throgmorton, who. v iceſimo ſe- 
cundo Maij, ſecundo Caroli, obtained a Liberate out 07 the Chan⸗ 


cerp to have the ſaid Lands delivered unto him the ſat — 
er 


————— 


** 
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ran dert Throgmorton Admi niſtratoꝛ, which was returned, That, 
ſecundo Junij ſecundo Caroli, the Sheriff delivered the ſaid Lands 
tothe laid Adminiftratoz, tenendum, accozding to the ſaid Extent; 
whereby he entred and was ſeized, prout Lex, &c. And that the 
ſai Edward Dobbs entred and let to the Plaintiff, prout in the De- 
claration, whereby he entred and was poſſefſed, until the Defen- 
ant,as Dervant to the ſaid Robert Throgmorton, the Adminiſtra- 
ouſted him; And if, ac. And upon this ſpecial Uerdict, it 
ws argued at the Bar by: Bulſtrod and Rolls, That this Extent 
and Liberate were void; Foz the Extent being ſued by the Execu⸗ 
tur, upon the Statute made to her Tefatoz, and ſhe dying befoze 
the Enquilition taken, the Enquiſitton taken after the death of her; 
100 ſued it, was void: Foz the TUrit is to appaiſe- and ſeize into 
te hands ol the King, ut ei liberari faciamus to. the ſaid Execurix; 
in the being dead befoze the ſald Enquiſition was taken (ſo as it 
ann be deliveredaunto her) the Enquilition taken after, and re- 
ts vold. -Anv'f02 this they relyed upon 36 Hen. 6. Bro. tit. 
Kicute Merchant 43. Secondly, it was ob jeden, Admitting this 
' Extent be not void fo2.that cauſe ;- yet the Liberate is not well exe⸗ 
quted, to deliver tt to the Adminiſtratoꝛ; Foz the Executrix ſuing 
itag Executtix to Williams lyche the Teſtato2 , and ſhe dying in- 
te, this CArit is ſuen by tir Adminifiratoz, who comes para- 
"mover her and claiming immeniately from the firſt Inteſtate, ean- 
ut upon this Extent, ſuem by the Exetutrix have the Liberate; but 
ſannht to commente de novo, and pzocure a new Certificate, and 
.qnw-Excenit-ati Liberatæ: And compared it ta 26 Hen. 8. 7. and 
Cute 23 Hen 8. cited Co. lib. 1. l. 96. in Shelleys Caſe. Chat 
Tan Executoꝛ ſues a Debtoꝭ upon an Obligation made to his Te- Ante 167,29. 
Knioz, aun recobers, anvidies inteſtate, the Adminiſtratoꝛ of the firſt 
man cannot have a Sciro facias upon this Judgment, becauſe he 
comes in paramum the Gretutoꝛ who recovered, hut he ought ta 
klein de novo. :: And alſa compared. it to the Caſes of a Dtatutg 
£ ant jc where the Conulee pꝛocures it to be certiſied into 
hancer y, and a Capizs thereunto returnable into the Com- 
mm Bench (as i uſual.) o2 ints the Rings Bench; and the 
Conuſo2 is returned Non eſt inventus, and after. the Conuſec 
makes his Erecutoz, and dies befoze the Execution made by Ex- poſi. 457 
tendi facias, his Gxetuto may not have an Extendi facias, but ought 
to have a new Certificate out of the Chancery, and a new Capias; 
tt is Fita N. B. 1 — 2 Eliz. Dyer 180. 17 Ed. 3. 31. 25 Ed. 
(ta Jones and:Berkeley held; That fo2 both cauſes the Liberate 
Aus nat well exdcuted, but void. But I held the contrary: Pet 
u the firſt; I:agried; That if an Extent be taken in the name ol 
une who is dead, befaze; the Teſte of the CUrit, it is void, acco2p- 
mag to the ud Bock ot 36 leg. 8. - But: where an Ertent is ſed 
/(nwthe party who ſues it, dies after the; Teſte of the Nlrit, and 
melde the Enquiſition taken; In that Caſe the Sheriff ought to 
Kutre what Lands the Conuſoꝛ had 4 fd time of the Becognt- 
| A 
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ſance acknowledged, and to make enquiry of the value of: them 
and to leize into the Kings Yands, and return them unte Chan, 
cery: And the Sheriff is not bound to tate notice ot the partys 
death, who ſued it; fo2 he is only ta exetute and ærturn his 
But if Execution be ſued in the name of one who is dtad, befozethy 
Teſte, it is mierly falle and void: And upon this; it the party; 
taken, he ſhall have remedy by Audita Querela, veotherWiſe; age 
caſe requires. Secondly, 1 held, that the Liberare was well en 
cutev at the Suit of the Adminiſtratoꝛ; Fm 1 agried the Caſey, 
That an Adminiſtratoꝛ ſhall not have a Scire facias upan a. Ja 
Lib.5.9.b. ment obtained by an Executox , becauſe he comes par amount that 
Poſt.459. Judgment, and is not pꝛidy thereto, - And that if a Ceſfatq pj. 
cures a Certificate upon a Statute Perchant ;.anda' Capins why; 
turned into the Common Bench, and the Teſtatoz: wes aftergy 
return, any befo2e the Extendi facias atvatbed; the Teccuts; m 
have a new Certificate and a new Capias j and ſhall/not have: 
Extendi facias upon the Capias returned, - brcaule he:'ig:amother 


j 
ed: Et adjourtiatur. Vide reſiduum poſtea pag. 487. 
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d his Wife deres Fitche:; Ante pag. aig. 195 
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cutting down two Apple-trees, ann that the Plaintiff ought to be 
in Miſericordia fo2 the reſidue, which is not ſo entred, therefoze Er- 

x02 : Foz the Preſidents are, That where waſte is found in part. Et 

nod nullum aliud tecerunt vaſtum ; As where waſte is aſſigned in 

cutting down twenty tries, and the Jury finds, that he cut down 
but two tries, oꝛ leis than the Plaintiff aſſigned, the Plaintiff ſhall 

be in Miſericordia. Berkeley held, That it is here good enough; 

Fo2 true it is. There is a diverſity where the TUrit of waſte and the 

Count is in Domibus, Boſcis, & Gardinis. And upon the Mrit of 
Enquiry of waſte, the waſte is found in Domibus et Gardinis, and 
nothing in Boſcis; There the Plaintiff ſhall be amerced, becauſe he non ;, 
counts fo2 waſte in places where no waſte was committed in the one | 
them: But where waſte is aſſigned in cutting down twenty tries, ne 158. 
and the waſte is found in cutting down two trees, and fo varies only 2 Cr. 530. 
in quantity, it is otherwiſe. But Jones and my ſelf doubted there- Pier 115 
* 14 Ed. 3. Waſte 27. 22 Ed. 3. 1: Book Entries 620. Coke 
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Texmino Paſchæ, anno duodecimo Caroli Regis, 
in Banco Regis. 
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Humphrys verſus Knight. Trin. 7 Car. rot. 779. 


JeRione firmæ. Upon an eſpecial Merdict, and Not guilty I» 
pleaded, the Caſe appeared to, be ſiich., Robert Coldham Jones 307. 
Citizen and Freeman, of London, being fozmerly ſeized in 
i of ſir Meſſuages, in the Pariſh of St. Mary * » DeVi- 
a thoſe Tenements by his will in waiting, anno ſexto , Henrici 
ſeptimi, to the Parſon and Churchwardens of the Pariſh of St. 
Mary Magdalen; and their Ducceſſozs , to the intents and purpo⸗ 
ks following, viz. That the Churchwardens of the ſaid Pariſh 
ould receive the pzofits of, the ſaiv Tenements ; And that ten 
Parks yearly of the p2ofits ſhould find a Chaplain ko; ever, to ſing Ante 248. 
tbery day at the Altar of the ſaid Church, and to pꝛay foztheſouls 
of him and his Anceſtozs ; and to find an Anniverſarp there, and to 
expend thereupon thirteen ſhillings four pence pearlp; And the 
reſidue of the p2ofits thereof, to be imployed about the reparations 
| and Church. And they found the Cuſtoms of London, 
That the Parſon and Churchwardens are a Cozpozation, to pur⸗ 
chaſe to the uſe of their Church, and that a Freeman and Citizen ante 24. 
of London may deviſe Lands in Moztmain: And they further find, **+57: 
Chat ever ſince the (aid will, the (aid ten Marks per annum were 
imployed accozvingly, fo2 the finding of a Chaplain , and the 138. 
4d. per annum fox the maintenance of an Anniverſary , until the 
making of the Statute of x Ed. 6. And that a quit-rent of 42 s.per 
annum, was iſſuing out of the ſaid Tenements at the time of the 
(Util and Statute , and paid to the King: And that the Tene- 
ments deviſed at the time of the TUill, and until the ſaid Sta- 
tute, were of the annual value of 9 1. 4s. and no moze, yearly; 
Chat the Lands were ſeized into the hands of King Edward the 
lirth ; And by him granted away to J. S. under whom the Defen- 
pant claims: And under the Parſon and Churchwardens the 
Plaintiff claims, as Leſſee. And, whether theſe Tenements 
bere given by the ſaid Statute to the King, was the ſole queſtion? - 
And after arguments at the Bar, it was reſolved, That theſe 
Lands were given unto the Bing. Foz although it was _— 
p 


— 


* 
— — 
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2. 
2 Rol. 297. 


by Grimſton, That the Land was not given fo2 the maintenance. 


ot a Pꝛieſt, but only a certain ſum of 6 J. 13 5-4 d. yearly ; Fo 
the Land being appointed fo2 the reparation of the Church, with 
the reſidue of the pꝛolits thereof, it being a good ue, ſhall ſave the 
Land; Pet the Court held, That ko as much as it was but the 


reſidue, ſi quid fuerit ; which is incertain, if any ſhall be oz no. 


And it appears by the Uervict, That. the Land was charged with 
a quit-rent of 42.s. ptarly, and the ſuperſtitious uſes amounted ta 
71. 68. 8 d. And that at the time of, the Mill and until the Sta, 
tute, the Land was valued but at 91. 45. yearly, and no moze; 
and, That the p2ofits imploped with the quit⸗ rent, appeared ta 
amount to 91. 8 s. 8 d. which was 4s. 8 d. moze than the Land 
yearly yielded, and fo no refidue: Therefsze to be within the 
wo2ds and intent of the Statute , that is to ſay, the firſt and third 
bzanch ; and, That the pꝛincipal cauſe of this gift , ls the 
maintaining of a Pꝛieſt and an Annſverſary , and whercwith an 
whereby a Pꝛieſt and an Anniverſary were maintained. See ii 
this Cok. lib. 4. fol. 110. & 112.in Adams and Lamberts Caſe. Any 
although it bath been objected, There may be impzovement. er 
peced. of the houſes, there being fir houſes ; ft was thereto in 
ſwered, That is not to be intended; Foz the value is to be regard 
ed, as it was at the time of the Mill making, at leaſt as it was 
at the tune of the making of the Statute of 1 Ed. 6, and a greater 
value ſhall not be erpected; and if tt were of a greater value after, 
it is not conſiderable ; fo? it is to be reſpected as it was at the time 
of the Statute made, as 6 Ed- 2. Voucher 258. 19 Hl. 6.46, 
Uouchee ſhall not render in value moze than it was at the time of 
the warranty; and the value of the Land is to be reſpected as ttis 
ultra Repfriſas. And a Caſe betwirt Drake and Hill, adiudgid 
8 Car. in the Common Bench, was cited, That the 8 l. value ofa 
Church ſhall be accowing as it ts valued in the valuation of the 
Benefices, and not accoꝛding to the true value. as it is upon iny 
pꝛovement, although diverſity of opinions have been therein befoy, 
Fo2 the Statute intends as it was valued in the ancient book of 
Firſt⸗kruits and Tenths , which was tared 29 Ed. 1. And after, 
when another valuation was made, 26 H. 8. then accoꝛding to that 
valuation. Nlherekoze this Land being charged with a quit-rent 
of 42 s. the reſidue not amounting to the value appointed foz the 
ſuperſtitious uſes, . It was adjudged fo2 the Defendants Vid, 43 


Ed. 3.8, 27 Ed. 3. 1. 7 H. 3. Dower 192. 


Pew and his Wife verſus Jeffryes. 


C Bit being in the Spiritual Court, fox calling the wife Welſh 
Jade and Welſh Rogue, Sentence being there in the Arch s, Tht 
Defendant appealed to the Court of Audience; and in the Appeal 
mentioned the loꝛmer woꝛds; and in the Libel was interlincd. And 
a Welſh Thiet: And hereupon a Pꝛohibition was pꝛaped and 
granted 


S W re 


K 2. 


U. 


* 
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granted, unleſs cauſe were ſhewn by ſuch a day to the contrary: 
#02it was held clearly, That foꝛ the wozd Welſh Thief Action lies 
at the Common Law, and they ought not to ſue. in the Spiritual 
Court: And foz the other wozds, Jt was conceived upon the firſt 
motion, They ought not to ſue in the Spiritual Court; fo2 they be 
1020s only of heat, and no flander. But it was afterward mo- 
ved and ſhewn, That the ſaid wozds, A Welſh Thief were not in 
the firſt Libel, no2 in the Appeal at the time ok the Appeal, but 
were interlined by a falſe hand, without the pꝛivity of the Plain⸗ 
tiff, in the Spiritual Court; and that upon examination in the 
Spiritual Court, Jt was found to be falflp inſerted and owered to 
be expunged. And that the wozds Welſh Jade, were ſhewn in 
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the Libel to be expounded, and ſa known to be a Welſh Whore ; Ante 394. 


which being a ſpiritual cauſe and examinable there, it was there- 


foze pzayed, That no Pꝛohibition ſhould be granted: And if a P20- 


hibition was ifſued fozth , that a Conſultation might be awarded; 


And the Court was of that opinion, Foz the wozds, And a Welſh k. 755.177. 


Thief , being unduly interlined, and by authozity of the Spiri⸗ 


tual Court expunged , and in the Spiritual Court, Jade being 


known , and { expounded fo2 an Whoze ; and eſpectally being 
after two Sentences in the Spiritual Court, That the Common 


Law ought not to intermeddle therewith : —_— 


was granted, tf any Pꝛohibition was ifſued fozth 


A Rule given, That if a Pꝛohibition was not paſfed,that none 


ſhould be. 


Conſultation 


nia improvide; 


Cleve verſus Veer. Cujus principium, pag. 450. 


| As now moved again, abſente Brampſton. And Jones 


| and Berkeley argued, That this 
death of the Conuſee was meerlp void: 


Extent made after the; n.. i : 
02 by the Conuſees death 5 Peat 


(as Berkeley ſaid) the wait of Extent is abated in facto, And that * Nel 47. 
the Sheriff hath not any authozity to extend the Lands: Foz the 
mit is, That he ſhall extend and ſeize into. the Kings hands ut ei 
lideremus 3 And when he is dead, there is not any warrant to de- 
liver them to his Executoꝛ 02 Adminiſfratoz ; fo? it is particular ut 
ejliberemus , and he is not to deliver it to any other, And compared 
ittothe Caſes 25 Ed. 3. 2. 18 Ed. 3. 10. & 26 Eliz. Dy. 180. That 
if a Conuſte of. a Statute Marchant pꝛocures a Certificate upon 
the Statute z and thereupon a Capias, returnable in the Com- 
mon Bench o2 Rings Bench, And the Capias being returned 
Non eſt inventus, and the Conuſee dies befoze another Execution is Ante 41. 
awarded, The Executoꝛs might not have Execution, but were dire- | 
ted to bꝛing a new Certificate and a new Capias out of the Chance- 
ty, Secondly, Berkeley held, That if the Extent had been well 
tetourned, pet the Adminiftratoz coming p2ramonr! , the Executs? 


P mm 


cannot have the benefit thereof, as 29 Hen. 6. 7. And Jones was 


of 


8 


— 
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of the ſame opinion, and cited the Caſe betwirt Beamond and Long 
in this Court; Quod vid. ante pag. 208. & 227. Alſo Berkeley lad, 

That as the Uerdict is found , the Platutiff ought not to hayy 
Judgment; Foꝛ it is an Ejectione firmæ of the capital Mefſuage, 

Sive ſitum Manerij de B. and one hunden and twenty acreg of 

Land, one hundzed of Paſture, #c. in B. which Declaration is not 

good fo2 the Meſſuage, becauſe it is in the disjunive, but it is gon 

to2 the Land, and there is no title found fo2 the Defendant dog the 

Land, Fozthe Uervdict finds, That the ſaid Edward Dobbs, the Lef; 

ſoꝛ and the Conuſoz,was ſetzed in tath of the Mannoꝛ of B.at the tim 

of the Becognifance ; And that this Manoz was delivered ine; 

tent; but he doth not lay, That the Land in the Declaration way 

parcel of the ſaiv Manoz; And ſo it is not found. That this Lam 

was delivered in Extent , and then the Defendant hath no title, 

cr. sas. But Jones agteed with me, That this is not material; Fo; being 
| in an efpecial Uerdict, it is intended, oth:rwife there would be ng 
Ante 22, 130; Cauſe of a ſpetial Uervict, Dee fo2 this point Coke 5. fol. 974 
2Cr17, Goodales Caſe. So fox the matter Jones and Berkeley agreed, That 
Judgment ſhould be given fo2 the Plaintiff: But I argued to th 

contrary, becauſe this Extent upon the Statute ts in nature of q 

Statute Staple, Ul here all the pꝛoceedings are in Chancery, an 

not like to Etetutiens upon Statutes Merchants, Where thei 

ginning is upon a Certificate made in the Chancery, and a Capi 

is awarded retournable in the Common Bench, o2 Kings Bench; 

F02 there peradventure, as the Caſe is 18 Ed. 3. 10, & Dyer 150 

here the Conuſee dies befoze Execution, the Executoꝛ ſhall t 

pꝛoceed in the Execution, upon Non eſt inventus returned, without 

a new Urit out of the Chancery, becanſe it is their warrant to 

pꝛotceed in the Common Bench; but an Extent upon a Statute 

Staple, and the pzoceedings thereupon, are all in the Chancery; 

And then, although the Conuſte dies betwirt the Writ of Extent, 

und the return thereof; yet being but a pzeparation unto the Exe 

cation upon his Cognifance, what Lands are ertendable and the 

value of them, and to ſeize them into the Kings hands, ut ei.libere- 

mus, none hath anſwered to it; And it being returned there, it is 

in vain to have a new Enquiſition, it being all of Recozd in the ſame 

Court. Secondly, Although the Conulte dies befoze the returnof 

£ the TUrit, there being a good Enquilition, it is well enough; 9nd 
5 although it be an Enquifitton after the death of the Conute, pet it 
if is good enough; Fo2 the Sheriff did that which the TUrit enjoyned 
him,viz. to enquire what Lands the Necogniſoꝛ had at the time of 

the Recognilance acknowledged, oz after , of what annual value, 

und to ſeize them into the Kings hands, ut ei liberemus, That is 

only to ſhew the Alngs intent; and the feizure into the Rings 

hands, makes not any Title to the Bing, no2 puts the poſſeflion 

in him, but is only matter of fozin ; As it is in 3 Ed. 6. tol.67, Jl 

though an Exiquiſition be after the death of the Conulte, yet it is as 

good as if it had bien in his life;Fo2 the Sheriff may not take ow 
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- Fwyit Oꝛigtnal; Foz the wait Judicial, to make etecution, that! 
-not abate; 102 ts abateable by the death ok him who lues it; as 


Teſte of the wit, it is well enough. As where a Capias ad ſatiſ. 


2 Dutt, but the praying of a Liberate upon the 
ſw 


ted, and were in poſſeſſion thereof, and died inteſtate, The Ad- 


— - 


becaule the extent taken alter the death' of the Conuſee, although 


lt, was meerly void; and lo the Defendant had not any Title 
thereby ; whezetoze Judgment was entred accoꝛdingiy fo? the 


i. 


= 


— 
— 
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ofthe veath.ok the Coiruſee, but be oughr to recari hawhe ſerved'the 
watt; And tf he return that the Connie is dead, he thall be amear⸗ 


Ad, us 1oHen. 4. 5. & 7:8 32 H. 6. 28. are: And chere is a diſte⸗ 
5 betwixt a Judicial wait, after Judgment to do execution, aud 


7 % 
. 


it is the common courſe}, if a 'Ciprzs ad farisfatiendum',' gy a 
Peri facias ton Judgment iſſueth, the Sherifffha'll exeeute it, at 
though den t died betoze the return ol the wait; and 
though the death be befoze 02 after the Execution, ik it be after the 


faciendum is fued, and the party taken befoze oz after the death of 


i 1 


him who ſued it, and befo2e the day of the return; oꝛ if a Fierifacias 
he awarded,” and theHioney levied by the Sheriff, and the Plain- 
tiff dies befoze the day ol the return of the wart; yet the Executoꝛ 02 
his Admfniſtxatoz ſhall have the benefit, and is to have the money: 
And it is no return fo the Sheriff to fap that the Plaintiff is'deao; 
and therefoze he did not erecute it. And fox the ſecond parat ' l ar- 
gued, becaule it is vot a Duit vy way of Action, as a Scire facias, 02 
Debt, which I agreed, The Avmintftratoz ſhall not have, upon a 42 451.2. 
Judgment. obtained by the Executoz, becauſe he comes purambunr 
the Executoz. Vid. Cok. lib. x. fol. 96. & lib. 5. fol. 9. Brudnels Caſe, 


ing of the Letters ok Adminiftration, the Avminiſtratoz 
may well have it; and he is the party who hath the pꝛivity to de- 
mand it, fo2 the benefit of the Inteſtate: And ik the Erecuto2 had 
hav the extent well executed, and the Liberate thereupon well delt- 


miniſtratoz of the firſt man, in whoſe right the Extent was ſued, 
hould have it, as Jones agreed afterwards-in his Argument: Sg 
where it is only to demand delivery, he may da it well endugh. 
But notwithſkanding theſe reaſons, Jones and Berkeley appointed, 
( hhramſton chief Juſtice being in the Court of 'Tards ) That 
Judgment ſhould be entred fo2 the Plaintiff: Foz Jones, ſald, 
Chat Brampſton delivered unto him his opinion foꝛ the Plaintiff; 


t was returned in the Chancery at the day of the return of the 


Plaintiff. + | | 
| Webb verſus Nicholls. 


Rror of a Judgment in the Common Bench, in on Action upon 
the Caſe, tor words. TUhere Nicholls declared that he was * Ro. 5» 

in Attoꝛny in the Common Bench. and lo had been fo? fiftcen years; 

ind whereas one Humphry Stile had retained him fo2 his Attozney , 

to pꝛoſecute & Suit againſt J. D. That Webb, præmiſſorum non 

M mm 2 ignarus, 


. All. Aiter. 23, 6 
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Poſt. 3 16. 
Ante 192. 


6. 


Ante 431. 


ignarus, intending to ſcandalize him in his Pꝛofeſſion, and to dll 


twade others from retaining him, Rau Cammuulcatian with the 
ſaid Humphry Style, falfly and maliclouilp lalv or him the (aid Ni. 
cholls, theſe wozds, I marvail you will imploy ſuch a h nave as 75 
cholls (innuendo the Plaintiff) You will have bur diſgrace and di 


credit by imployiog him. He (innuendo the Platntiff) is a proclaim. 


ed Knave in the Market. Qyorum-premiſſorum prætextu, he wiy 
much prejudiced in his Pzofefſion, manp ok bis. Clients withbyah, 
ing from bim, ac. The Defendant pleads Not guilty,* and found 
againſt him, and damages aſleft to 200 l. and upon; this Juty, 
ment Erro bꝛought and aſſigned, becaule.the wozds were not ag 
onable ; Foꝛ he doth not ſap, Chat the communication was with 
the ſaid Humphry Stile of the {aid Suit, no2 is it ſhewn, That the 
wozds were ſpoken of the imployment in his Pzofefſton ; and ther 
foze Heath Serjeant moved, That an action Iles not kö theſe wo. 
Foz to call an Attomep Knave. is but a ond ot heat, anv a wozd fo} 
which no Action lies; and td. fap, He is a proclaimed Knave io the 
Market, is but an aggravation of the wow Knave. And this Cake 
differs from Bychleys Cafe, Cok. 4. fol. 16. Foz there he ſaith K 
him being an Attontey, You are known to be a corrupt man, ind i 
deal cortuptly ; 8 cannot have any other erpoſition 
then as touching his Office of Attozney: But it is not ſa here, 
But all the Court held, That the Action well lies ; Foz it is not f 
tenvable, but that he ſpake al him as an evil tealer in his Pzofell 
on; ſoz he ſpeaking with him, who uſed the ſaid Plaintiff in a 
Dutt, and ſpeaking to him the wozds, uc ſupra, they have relatigg 
to his Hei and cannot have other intendment , 12 
aintiff alledging ä to candalize bim fn his 
ofefſion; and the Octenvant pleading Not gailey thereunts, 
and being found guilty, accozding as the. Plaintiff hath counted; 
wherefoze the judgment was alfirmed. 1 9 


f | Emor andum, That upon Saturday before the end of the Term, 


VI theKing cauſed his Proclamation to be publiſhed the ſame 
ay in Chancery, That in regard of the increaſing of the Peſtilence 
in — the places thereto adjoyning,and the danger it might 
diſperſe into the 1 — he reſolved to adjourn the Term from 
Octab. Trin. until Tres f | 
ly for furtherance of the ordinary Proceedings; And that no Pro- 
ceedings ſhould be upon Demurrers or fpecial Verdicts, nor any 
Hearings in the Star-chamber, or in any of the Courts of Equity. 


Stone v8r/ſus Newman. Ante pag. 427. 
His Caſe was now moved again upon erceptions to the pleats 


ing, Firſt, Becaule there is not any leilin alledged in the 
Queen, And then Sir Francis Wiarts title is good, until ſeilin; + 


rin And that the ſaid returns ſhould be oa 
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he e had the firſt poſſeſſion, Sed non allocatur; Fo; i appears, 
Chat atter the Attainder, the Queen being ititiculed by the general 
ac of Parliament, of 33 H, 8. and by the ſpecial Act of primo Ma- 
ne, of the Attainder or Sir Thomas Wyatt, it was in the Queen 
nithout office ; and that the Auen I it by Patent unto him, 
under whom the Pla tin claims, ntred, and was ſeized un⸗ 
Hir Francis Wiatt entred and orien fo damage — 477 
phe had the p2ioaity of poſſeſſion and right (as it — ag nol peſo ty 
the greater opinton ; ) .wheretoze this exceptio 
The ſecond erception was, That the Endicment — She virtue per 
a Commiſſion auß to divers x rig nd he doth not top Sub 
magno Sigillo Augliæ, And por ode upon the Trial R. 66. 
257 Com oners » andhe 4 not ſay, ſub magno Sigil- 
as if it were not tub magno Sigillo,it ig — And in — 
moot ie e nb mon Bench in Moultons Cale 
ache Co ommiſſion was ſab magno mugs 1 in 
ba ba Court, Becaule the degzt tion.  founy 
e Coen Ec ical, virtute 
directed; and he dothnot ſay ſub magno Se ” 5, 
ilk; and Coll. lib. 5. fol. 51. Letters s were. AT 
10 magno Sigillo, And although it be true, That in Plows. Com- 
ment. in Walſinghams Caſe, it is pleaded as here, and doth nat ſay 
ſub magno Sigillo, and ye 1 t Judgment given; It was aer 
was "becauſe no exception was taken thereto. . 


' bore. fol. 174. the * leaded 15 Letters g Patent ſuh 


no Sigillo, anÞ an talndet by virtue thereof, & ibid, 194- in 
ae Sir Moyle Fynch, it mas ſo likewiſe pleaved $ So ge⸗ 
the pleading is ſub magno Sigillo : Dtheriviſe it is ill, and 
EE EIS; 
d, upon ſeatch; a , v it appears Ante 187; 
to, that ſometimes lab magno Sigillo was omitted; and 15075 2 


Quod per literas Patentes Commiſſioni —.— ſub m 
Sgilo) Jt is to be intended-under the great , and not 

u the Court agreed, That although it i ethe better courſe 
toſhew, that it was ſub magno * pet . omitted, it is well 
rough - and good both ways: And they agreed, That Ire , ac⸗ 

to the greater opinion in the E Exchequer Chamber , Judg- 

ant d be entred fo2 the Plaintiff, | 

| Porters Caſe. 

Don the Statute of Nuno Jac, ca 
1 was 8 Fo2 that ſhe bet lat = 7. 


Porter, and he then living and ſhe knowing — . fclonics 
d oneRooks,contra formam Statuti. pon Not guilt y pleaved 
al Werdict was — That che was [awfully eſpouſed to 

—— And that befoze Sir John Lamb, Judge of the 


Court of Audience, che had ſued; a Divozce from the ſaid Porter 
| propter 


| Termino Paſchzi5gnno dubdecimo 


—— 


I 


propter fævitiam : Ulhere, upon pꝛoſecution, it was decried a Quo 


proprer ſævitiam ot her ſafd husband towards her, ſhe ſhould beef 
parated æ Menſa dt Thoro from N husbünd; but no word of 
divorejamus was therein: And it! ue e w kn the 
Sentence. That ſh? thould nor liratryto'any eier during the'li 
of the Tar Porter,” -And this Sentence was found in ec veryy 
And thaf afterwards, within Ar months, ehe tand Porrer ling any 
ſhe kiiorefrg thereof, elpoulen the cüld Rooks,” And if ſhe be gulf gf 
the fetorttous marrying of a ſetonv husband #xainſt the fozm of the 
Statute, they pꝛaͤßed the Olleretlon of the Court? And it. was gr, 
gued at the Bar by'Germin, fo2the King, Chat it is kelouy within 


the Statute ; tos che is dircttiywithin-the' wozdg of the bon 


and ſhe Knowing the reot)mate pilig te another“ And the Pjovi | 
ſhall Not ad ber; Foz that doth nöt exten but only to perſong 
whith dene Sentence inthe Spiritual Court; but her 
t5 not any Senteiet of Divozee;btit.only afepiration fromh:thus 
band 3 Menſa & Thoro, dere ee betty to ive krom hin, 
und a pꝛoviſion only fo2 her ſafety, That che hall not luv with him: 
to avoid his ntiſirfing; oe her by his cruelty: And there is not on 
woꝛd of divorciamus inthe Sentence, as there is in cvery talen 
Divoꝛce; therefore ſhe is out of molle And this ts tone 
the Divpeces mentioned 47 Ed. 3. folio ultimo; where it is fou, 
that there be but five Divoꝛces, viz; cauſa pröfeſſionis, caufſ# Pre. 
Ns Ser yinirafh cauſa Afſinitatis, & cauſa Frigidi. 
taris' And this Divorce is none of them ; And the Pzoviſo'dot 
not tnkend, but when there is Dentente of an-abſotute Oivoꝛte bit 
Holbourtattd Grimftcn, foꝛ the Trfenbant, argued ſtrongly tothe 
contrary; Foy it is a penal Law concerning life , and: thettfs 


21 


of the At , She betng*martted” cb one wer he being alle, 


„ onghtto be kavoltably expounded in tavorem vitæ, and that 


Pꝛoviſo extends to this kind ot a + fo? there be Divorces 
ex cabſx precedente; Ag in the Cafes of Divorces cited. whith de 
not pꝛopetly Divo es, but rather Sentences ok nulli kying the 
Marriage, which nor intended in the Pꝛoviſo; fox ſuch a Mar 
riage was void of it fell! And by the Sentente declaration is mate 
That it was void ab init io: And fo it is where Marriage is infra an 
nos nubiles; and ſuch-Divorces are declared Null, @ by ſuch-Divorte 
the parties are fried a vinculs- Matrimony, «But there be Divozces 
ex cauſa ſubſequente, as. cauſa Adulteri 3, which, in the intention of 
ſome. is an abſolute Divozce, and that the party innocent might 
marry again: But others conceive. Mat it is no abſolute Divorce, 
but only a ſeparation à Menſa & Thord; and frees the parties from 
the perfoꝛmance of conjugal duties only, the one with the otter, 
Foz although in former times, it was queſktoned, whether ſuch 
parties dipoꝛced might marry again; yet now it is made clear by the 
Canons, that they map not. And to avoid this queſtion ppinc⸗ 
p:Uy, This P2oviſo was added in the Statute, That where Sen 
tence ofOivorce is given, ſuch perſons marrying ſhall not be in _- 
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FJ ger to be Felons by this Statute. By the ſame reaſon in this Caſe 

x | there being a ſentence of Divoxce , although it doth not diſſolve 

e parties a vinculo Matrimonij; yet an ignozant woman cannot know 

e that distinction, But they conceive when there is a ſentence of Df- 

4 vo2ce, that they are out ol the Statute. And although there be no 

tl ſuch woꝛd as divorciamus in the ſentente, pet there is ſeparamus; 

of And the woꝛd divorciamus is nat ulual, but ſeparamus. And Cok, 

t Lit. 235. ſhews what Divoces be a vinculo Matrimonij, which are 

. the Divoꝛces bekoze cited in 47 Ed. 3. 27. which are cauſes pꝛece⸗ 

h dent the Marriage; And by fach Dtvorces the Iſſue is made a 

p | Baſtard, and thereby declared, That they were not juſte Nuptie, 

e, Sit Divorce cavſa Adulterij, ts no diſſolittion a vinculo; but only 

g | iMenſa& Thoro; and therefo2e the Coverture continues betwire 

8 them. And to that purpoſe a Cafe was cited Paſch. 44 Eliz. ror, 3 cr oog. 
ü 292; betwirt Stevens and Eelhere the husband, after ſuch Moor 55;. 
6 | Divozce cauſe Adufreriz, releaſes an Obligation made to his wife 45 
tze the Coverture , And it was adjudged a good releaſe ; which 


nodes, That the Parriage continues. And another Caſe, Trin. Godb. 143. 
+ Jas. rot. 8 15. one Stowels Caſe, That the wife , after fuch Di⸗ Noy 102. 


— 
— 


e 
f | vorte, ſhoretd have Dower of Her Pusbands Land, which pꝛoves, 
ee the Eſpouſals continue betwirt them. But a Divorce cau- 
j feſwvitie, is grounded ex jure Naturz , ad is in the ſame manner co. Lit. 235.2. 
. Wnature as a Divozte cauſa Adulteri} : And the Pꝛovifo in the - 
. Mitte is, Char the parties dfvoxeed by ſentence , ik he takes ano- 
der wife, oz the wife takes another husband, hall not be within 
it  thevanger of the Statute. And ths extends ta every manner of ; ine; 
„ &htence of Dfvorce, and not to any particular cauſe of Divorce : 

| Aud ſo concluded, That the ts within the Pzoviſo of the ſaid Sta- 
; tre, and ſo Not guilty of the felony. But the Court much doubted 
ether ſhe were within that Pzoviſo: And ik this chould be ſuffered, 
many would bedivozced upon firch pzetence, and inſfantly marty a- 
je in, whereby manp inconveniencies would entue. Thereupon 
„ be was adviſed; not to inſiff upon the Law, but to pꝛocure a Par⸗ 
n to avold the danger: Fo! it was clietly agreed by all the Civi- 

. © lians and others, That thts ſetond Marriage was unlawful , and 
t that ſhe might be in danger to be adjudged a Felon by this Sta- 
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Anonymus. 


Cire facias. Upon a Judgment given in Debt fox Baron am 
Feme, as Adminiſtratrix to her firſt husband, the Feme being 
dead after Judgment, and befoze Execution, the aro» bought a 
Scire facias, and upon the Scire feci returned, obtained a Jun 
ment by Nihil dicit; and this being a Judgment of the laſt Term, 
Rolls now moped to ſtay Execution; Foz the Debt being due to 
the Feme as Adminiſtratrix, although the Recovery be by theBaru 
Co.Lit.251.2.6 und Feme. the being dead, the Barg max not have Execution um 
Jones 386.248 this Judgment: Foz the Debt was due to the Feme in Auter Drain 
Ante 2 And of this opinion was all the Court, That the Scire facias ought 
Rol. 89. not to be bꝛougbt by the Baron, but being ſued, and Judgment ob 
tained thereupon the laſt Term; although the Judgment be err 
nious, pet it ought to ſand until it be reverſed by Erroz. But 
whether he may have aTUrit of Erroz in the Exchequer Chamber, 
Tam in Redditione Judicij, quam in Redditione Executionis, Jones 
3 Cr.730 and Berkeley doubted ; Fo2 upon a Judgment in a Scire factas j 
ne 23% this Court, there lies no Writ of Erroz in the Exchequer Chan 
ber. But ! held, fo2as much as this Scire facias is but to habe 
Execution grounded upon a fozmer Judgment, That it is within 
the Statute of 37 Eliz. and that a TUrit of Erro; lies in the Ex- 
chequer Chamber to reverſe the Judgment and the Execution: And 
although there be no Erro2 upon the Judgment, but that it be af 
firmed, yet the Execution may be reverſed :. But Brampſton chick 
Juſtice doubted thereof; Ideo Curia adviſare vult. | | 


Cholmleys Caſe. 


1] 


| Ndictment, againft Jaſper Cholmley and John Cholmley of 
2 | 
, Hoxton, in the County of Middleſex Gent. Foz that they 
Iniultum fecerunt upon John Higham Docto of Phyſick, in Eccle- 
ſia de Shoreditch prædicta; Et predia. Foh,Hrigham,ad runc & ibi- 
dem,inEccleſia de Shoreditch predict, verberaverunt,vulneraverunt, 
et male tractaverunt contra tormam Statuti, Cc. Upon this the 
grand Jury find Billa vera quoad Jaſper Cholmley, and Ignoramus 
fo2 John Cholmley ; And hereuponhe appeared, and pleaded Not 
guilty, and found againſt him. Rolls now moved in an Arreſtof 
Judgment, That the Endictment was not good, being —_ 
| wherea 


8 F — —__ 
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whereas it is found onſy Billa vera againſt ant. Sed non allocatur 
— F Secauſe it was erhibited againſt two, and it is but faife Latine. 
Scconvlp; Becauſe the Endict ment is contra formam Statuti, and 
$ | thisoffeacs is not punichabte by the Statt, unleſs that ho-ſmote 
with a weapon, oz diem a weapon in the Church, oz hutch vard, 
ls N.02ew a weapMm:to; that intent, which is not menttaned in the 
: Eqpinmen Aud by the ſecond. Claule in the Statute, fo2ſiniting 
02 laying violent hands it is-cxcommunicativn ipſo 4aRg; ald it is 
mentioned pere how he ſtrole, and thereof the Juffices: doubted; 
ut Jones ſaid, C hat the Endictment was god fo2 Battery at the 
mmon Law. But all che other Juices were agaitilt him 
ein ; fo2 the Endicment concluding contra ſor mam Statuti, it 
cannot be good, as fo2 an offenes at the Common Law. But after- 
wards another exception was taken by Grimſton, Betauſe the ok⸗ 
fence mas alledged to be done in tho Church of Shoreditth. afvge- , 
Ia, and Shoreditch Was not namen hefsze : And upon Btw of 
( the Court held, That the 


he re beſo; 
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Mary Smiths Ca. Bio p 


| 4 & 5 Ph. & Mar. cap. 8. in the County of Midd. befoze the 
Weed of the Kings-Bench 3 D they took and conveyen a- 
day Francis the Daughter of Scipio Squire being under the age of 
ſixteen. years unmarried. and in — and under the gobern⸗ 
ment ok her laid father, without his conſent et contra ſormam dicti 
Statuti ; Ind upan this, Mary Smith pledden Not guilty, and was 
und guilty: And it was moved in arreſt ol Judgment, That the 
dictment in this Court was not good: Being Coram non Judicej 
Kecauſe the Statute appoints: That fox this offvitce the part 
ofending ſhall de nunicht by two years iinpaiſonment; 97 ſhall pap 
ſucha fine as the Starchamber ſhall appoint. And the words in 
„ dhe Statute are, That the Cotinfel in the Starchamber, and the 
Juſtices of Aſſiſe by Inquisition 02 Endiament, ſhall have power 
tu hear and determin, &e, And whether this may extend to Juſtices 
of the Kings Bench, to give them aut hozith to'kiiquire,was the que- 
ion, O2onlyto Juſtices of Afſice * And whether Juſtices of the 
Rings Bench bs not Juices of Aſſiſe? But of thid the Court 
f F donbted, Becauſe there bs no Juſfices of Adſiſe fo2 the County of 
? I add. The lecond queſtion was, Adinifting they may hear and 
” | Ntermine, Whether they may impoſe-any fine , on only give 
„ Judgment fs2 the impziſonment ; Berauſe the ſine is appoint⸗ 
- 4 to bs aſſeſſed in ths Starchamber, and in no other place? 
ere. 21 | | 


Me Smith and others wore Endicten upon the Statute or; inn 
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Emorandum , That in regard of che increaſing: of the Peſſi. 

VI lencein London, & che places adjoy ning, the King according 
to his Proclamation ſormerly made, directed his Writs of ed jourt- 
ment to the Kings Bench, Common Bench, and the Exchequer” 
adjourn the Term fromOct abis Tria tati untoTrhes Trina f. And 
upon the ſame day of Octabu all the Murts ſat untiſꝭ eleven of thi 
Clock in the ſorenoon, and heard motions concerning matters in ir 
reſt of judgment, and pleadings, and Endictments, and Wtits of kg 
cor; where it appeared, That the Writs of Error wefe brought i 
delays of Execution, and ae colour of Error: But do udgrmettg 
in:any.Demurrer,or matzerin-Law bpon ſpecial Verdict, unleſs'y 
were in Caſes which were moved the ſaſt Term;ind rule given that 
if cauſe were not ſhewn the firſt or ſecond day of this Term, udp, 
ment ſhould be entred for the Plaintiff or Defendatit;as the caſe re 


| Peck There, upon motion, althoagh it were upon Demurret & 


Hutt. 129. 


1 Rol. 8 o8. 


Ant. z 10. 
Hob. 202. 


Ant. 14. 


Warden of the Fleet, to be true Priſoners, and to return to Priſo . 


ecial Verdict, no cauſe — tothe contrary, the Court pave 
judgment according to thè former rule: And ſo Juſtiee Hutton ſal 
they did in the Common Bench. And aſterward upon the ſame'diy 
Brampſton chief Juſtice publ iſned, that whereas the Priſoners oftle 
Kings Bench and Fleet had ſeveral times petitioned the King, for 4 
voiding the danger of the inſection of the Plague much increaſing, 
That they who could give ſufficient ſecurity to theMarſhal or to the 
the days to them preſcribed, might goat large by Habeas Corpus 

that time(as they pretended was the antient courſe in former tins 
upon the like caſes. ) And all the Juſtices and Barons of the Exch6 
quer, beſides the Lord Finch chief Juſtice of the Common Bench, & 
Baron Den ham( who were not in Town) being aſſembled at tlie Lor 
Keepers houſe; to conſult of this matter, and what courſe was to be 
taken for the ſafeguard of the Priſoners, upon conference 'vith 
the Lord keeper, reſolved, That an Habeas Corpus was an anti- 
ent and legal Writ; but under colour thereof, . the Warden of the 
Fleet, and Marſhal of the Kings Bench ought not to ſuffer Priſoners 
to go at large, but that ſuch permiſſion is an abuſe of the ſaid Writ, 
and an eſcape in the Keeper of the Priſon: But for the ſafeguard of 
the Priſoners (who might if they would provide for themſelves by 
payment of their debts,and be diſcharged) the Warden of the Fleet, 
by rule or licence of the Courts to which they gre ſubject, and the 
Marſhalof the Kings Bench, by rule from the Kings Bench, may 
keep theirPriſoners in any other place in the Country, to be aſſigned 
by the Courts unto them: But there they ought to be kept as priſo- 
ners,ſub ſalva & artFacuftod.as they ought to be in their properPri- 
ſons. And this reſolution was delivered unto the King under all their 
hands; & theKing ſignified his pleaſure, that he very well approved 
thereof, & commanded, that it ſhould beobſerved.And:itwas remem: 
bred, that in primo Caroli, when the Term was at Reading, ſuch reſo- 
lutions were by all the Juſtices. And afterward, about eleven of the 
Clock the ſame day, the writ of Adjournment was opened, & _= 
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ly read;and the Term was adjourned untill Tres Trinitatis. Note, 
That neither Chancery, the Exchequer Chamber, nor the Dutchy 
Court did ſit all this Term. 


Stone verſus Lingar, and others. 


Ction upon the Caſe, Thereas the Plaintiffs were Inhabi⸗ 

tants, and poſſeſſed of ſuch Lands fo2 years in the Pariſh 
of St. Martins, and were there liable to the payment of all duttes 
fo2 the Reparation of the Church of the ſatd Pariſh , and to all 
tares and charges within the fame. That the Defendant being 
Conſtable of Roxboregh , fallly pzeſented , That they were Inha⸗ 
bitants in the Pariſh of Roxborogh , and poſſeſſed of the ſaid 
Lands in the Pariſh of Roxborogh, and chargeable there to the pay⸗ 
ment of ſuch duties; by reaſon whereof, they were compelled 
topay ſuch ſums unduely ; Foz which they bzought this Action. 
Upon Not gullty pleaded, the Defendant was found not guilty. 
Any Grimſton moved ſo2 the Defendant to have double coſts, be- 
cauſe what he did, was by virtue of his Office ; and by the Dta- 
tute of 7 Jac. cap. 5. he ought to have double coſts. But on the o⸗ 
ther ſide it was moved by Atkins That this being a ſpecial Action 
upon the Caſe foz falſe Pꝛeſentment (and not an Action of Tref- 
paſs 02 falſe Jmpzilonment)wheretn liberty is giben to plead Not 
guilty , and give the ſpecial matter in evidence. And the queſtion 
being, In what Parich the ſaid Lands were? That it was out of 
that Statute , but within the Statute of 23 Hen. 8. which gives 
lingle coſts to the Defendant, And of this opinion was all the 
Court; and gave rule accozdingly. | 
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Humphrys verſus Stanfe ild. 
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würds 1. Auguſt cz Caroti, at the Allies at Lincoln, nen | 


| 188 ſald 
x 


William Slaters Caſe, 


Iliam Slater was, by Elizabeth Eaton, that ged with the 8 
ting oa Baſtard Child on her body. The two next Jug, 
ces did not make — —— in 5 — = = * of «8 
Eliz. but auſe came firſt ts be oziginally hear the gener 
polio Peate at Spaulding in the County ok Linedth 1 . 
ul. 8 Car, where the Juſtices oꝛdered, That whereas it was py, 
ved by witneſſes, that one Alexander Leigh had often uſed P2ivate 
company with the ſatd Elizabeth Eaton, and had confeſſed that 1 
had done as much to her as a man could vo to a woman; And that 
ſhe had ſaid, That Leigh had the uſe of her body, and that ſhe feared 
ſhe was with child by him. That, thereupon Slater ſhould te yi, 
charger of the child, and ſhe be committed to the houſe of Corgi, 
on, during her life ; And that Alexander Leigh, the reputed father, 
ſhould ts Aporen the birth of the child, to t 
Pinchback witkly 14 d. fotyards its waink et unetlthe 
offourtten yeats ; And the Overleers eke ta the thitd. "ng 


of the Inditants 0 of Pinchback 1 Judges, 
two of the nert Julkices , to the Patich where thid | 
. — then Ren Rae onto bes 


50 Grntute 5 be there - LES e ö eu, tall 
er 0 ces primo Viartit, 12 Caro arey 
4 4A Sarer | 10 be the ather> and that he 000 
(qe e bud being the e years in alt that time havin nr 
tained at the Þ arne at one Pape 18 l. to the over 
4d. Mer tbe Child . . 15 
cn ns te his Bott a fo peetoptint 4 
the ald 1 e fury id, the ſafd Juſticet 
of Pente committed him. ſued out a Cerciorari ti 
remove the pꝛoter dings into is 40 oitee, 9 op pearing upon an 
Habeas Corpus, aud upon renbing «ay ret . nd hearing Coun 
tei on both aides, TN being 4 Fe the lad 1 * 
8 — were 85 5 oldeb by the hole vitt. Firſt, That beton 
aroli 


Statute 185 oh: 4 M Segious had ns 
2 ta Crate the on 1 157 till t * nert Tull 
tes accoꝛdi tatutd or nt J. had made an oo 


oy rg 21 73 not e tefuling to 
| 8 appeal bing ae fecut 18 een 


ga i618, and Ae bet» as the, Julkices thete 

ET ICT 
en 

> Rog 1 1 Dp Mrs wigs: Cat. cap, 4. the Jiiſtices of 


the Stſfions habe p 5 600 Ty gelt to mate an ol 
der in the caſe of baſtardy ; fo2 the woꝛds of the Statute are , viz, 
That all Juſtices of the Peace within their ſeveral Limits and 


the | Churchwardens gf 
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putinds, at in their ſeveral Seflions , may do and execute all 
tungs concerning that part oe the Statute touching Daffards, be- 

betten out of Lawful, Matrimony, Chat by Tuſtices of the 

Peace in the ſeveral Counties are by the ſaid Statute limited to 

l. de done. And therefoze the fixrſk@averimade by the Seffions was 

8 | mthis cafe good and legal, and the ſecond Ozder made by the two 

al xt Juſtices, void and tguld not alter oꝛ tevoke the, Paper which 

en wade by goon authoaity; And fo2 pzoof thereof, one Pridge- 

„ | ons Cale, Quod vide ante pag 341. & 350. was cited. Thirdly , 

te t pos objected;That the commitment 3 Eaton fog life, 

e . cee ne Maze than the Juſtices had authozity ta do; 

n azdberetore che Over void. But it was reſolved, That an Er⸗ 

7 Rin part, aud in that part ol the Oꝛder which only concerned her, 


# 


if uldnot vittate the whole Oꝛder. 
, | Goodier verſus: Platt, Hill. x x, Car. rot, 349. 


Rror of à Judgment in the Common Bench, in Formedon. The 3. 
L, Judgment. was upon Uerdict , Quod recuperet ſeiſinam de 1 Rol-77g, 
po Melſusgio fe dyabus acris Terre & Paſturæ not mentioning ſe- 

tally the quantity of the Land, noz the quantity of the Paſture, 

which being ill koz the incertainty, it was moped, That the Judg⸗ 

ent might be affirmed fo2 the Meſſuage, which is certain as to 

at... Dut it was held, That though the Common Bench might 

ae. given Judgment faz the Melluage only; yet when they 

f | xfven an Judgment kor the Befſuage- and Land, this 705295 
a iu in part, ought to be reverſed fox the whole ; And cannot 
Yaffitined fo2 part and reverſed foz the reſidue. | 


Turner verſus Lee, 


R Eplevin TheDefendant avows as Executoz, fo2 the arrears 4. 
of a Rent-charge, granted to the Teffato? foz divers years, if 
he lived ſo long. The Plaintiff takes iſſue, Quod non conceſſit, & 
found fo2 theAvowant. And after Uerdict it was moved in arreſt 
ofJudgment by Rolls, That this avowzy was not good, becauſe 
the Rent granted foꝛ years,being determined, The Erecuto2 can⸗ 
not, by the Statute of 32 Hen. 8. diſtrain: Fo2 that Statute ex⸗ 
tips to thoſe who have Rent fo? life oꝛ Inheritance. But Henden 
Serjeant ſaid, That it is within the equity of the Statute, becauſe 
the eſtate is determinable upon a life. And ik it were not good, yet 
being admitted, and the Jfſue being upon the grant, and found, Jt 
good enough. But all the Court reſolved, That it is not with- C Lit. 162 2 
inthe Statute ; fo2 that pzovides remedy where the Teſtatoꝛ Dyed 
leized ol a Rent to him and his heirs; Ox foz life, and by his death 
6 || there was not any remedy fo2 the Executoz, as it appears by the 
Z, || Prambvie of that Statute : But where he hath remedy by the 
d | Common Law, by Action of Debt, as in this Caſe the Executoz 
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be cannot beſtrain ; And although « the —_ is upon a Noa 
ro Tit,” and it is ound | Quod eouceffit, pet it _ an ill Too 
in fubſtanee, Judgment hall be given 85 


7 | Anonyraus. 4. VN | 


6. 42 ſor words, auen the Pl Plainiti was a Grocer, thi 
lived by his Trade of bu ing and felling, the Def 
dant, to fcandalize him, fatd of the Plaintiff, He is 4 Beggerly fel 
low, 2nd nor able to . his Debts. Mp Not g elle pleaded, am 
found fo) the Plaintiff, Rolls moven, That t 20s were 
Actionabte. — all the Court, again him, Chat the Action 
Fo2 theſe woꝛds tant amvunt, asl be bed ſald he bas bien ai 


rupt. 


Snape "_Y Turton, - 


\Y Ponta ſpecial dero appeated, That Arthur Robſul 1 
ie rave a Conveyance tv divers uſes ( age the ug 6 
himſelf fo2 lite, with vivets Keniaindets over , with a pyoblly 
Chat if he made a SE of the preminles in F, o2 Fee tail, 


Jones * * 
2 RO 26 3.01. 


That it-ſhoutd be good; and a revocation of the fozmer uſes fn 
ft was found, That de a Leaſe fo2 years , and the next hy 
ranted the Reverllon in F&, Co which the Zeffee attonn 
hereupon-it was refolved , That although there be not one inti 
2 Rol. 26. jet. Ef ftare in "Fre conveyed; vet both being found, and that it yu 
with an intent to mate a Fee to pals, ht this was a revocats 
within the Pꝛoviſo. | | 
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Blague verſas Gold Hill, 12 Car. rot. 75 2. 
Caujus principium pag. 447. "IN 


bis Caſe was now argued again by Robert Hide foz the 1. 
Plaititiff, and by Charles Jones faz the Detendant; and Kor sss. 
the Caſe was . as befoze , but only this clauſe added, which 
was in the lll (viz Upon condition , that the ſame be new 
buiſt, according to the Covenants betwixt me and Bernard Calvert. 
Aid it was found, that this houle was the houſe in Queſtion, and 
u the time ol the Tlill making, in the tenure of Hitchcock, 
that the comer bouſe mas in the tenure of Wilſon and Nott; 
aidthat the Covenants with Bernard Calvert were foz the reedifpy- 
of the laid coꝛmer houle: Et fi ſuper totam, &. And this being 
aun argued, Jones, Berkeley and my ſelf (abſente Brampſton) de- 
Ivered our opinions ſeriatim. That the cozner houſe only paſſed by 
. and not the houſe apjoyning, in the tenure of Hitchcock: 
fo; although the coꝛner houſe was not in the tenure of Hitchcock, 2 cr.22._ 
but a miſpziſlon, yet the Devile is good; foz it is ſufficiently aſcer- gas r 
tained befoze, viz. the coner houſe in Aridover. And the addition '**7"" 
intenura Hitcheock, W it be not in his tenure, and is a mi⸗ 
lake, yet it is but ſurpluſage; and although falſe, ſhall not vitiate 
the Deviſe, becauſe the Deviſe was of a thing certain at the firſt , 
and ſhall be expounded accoꝛding as the intent ofthe parties is ap- 
parent; and it is the ſtronger here, by reaſon ofthe Covenant to re⸗ 
edifie the cozner houſe , and nat the other, Vide Dyer 376, Cottons 
I Cafe, & Dy. 292. 2 Ed. 4. fol. ultimo, Cok. 2. Doddingtons Caſe 
0 fol. 32. Plowd, Wrothfley and Adams Caſe.  Uherefoze it was ad⸗ 
I Judged fop the Plaintiff, „„ „ 


S e r 


Io; 


Evans and Fynches Caſe, 


[Vans and Fynch were arraigned at the Goal-delivery of Neu- 2. 

L gate: Fo that they, about twelve of the Clock in the fozenoon, Jones 394- 
boke openDomum manſionalem Hugonis Audeley in the lnnerTem- 
die, no perſon being in the lad houſe, and ole from thrnce forty 

dounds. And upon the evidence it it appeared, That the ſaid 

Evans, by a Ladder, climed to the upper window of the ſaid 

l 1 ' Doo R 
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places of the hol 


Jones 394. 


was in dn ehe Cha ON 1 n 
e tuch Chambers 1 5 upon i 


0 Ap ode 0 J was with! ute or triceſimo e en 


Hugh Audley's Chamber, and d took out thereof the Caid fourty fourty 


J Fynch ſtood upon the Ladder in the view 
+ [Evans {Wt Sue Lat was aſſid 
ing and did Ro „aud 
part of 15 Roles. 5 - this miteer rang founy, 4 
Judged, Becauſe the ſaid Fy nch did not enter inte the Cham 
That be was not within the Statute oftticelims 2 Erden 
which takes away Clergy where an hauſe is bꝛoke open, and the 
Kobbery is above den alue of 5 8. no perſon being therein, and 
that he ſhould have his Clergy , which was allowed-him, And os 


pounds ; and that type 
of the cid Evans, 2 


oz Evans the ſpecial Uernict found, that it was in the Chamber gf 


Hugh Audley in the Inner- Temple, And that the ry was com 
mitted betwirt twelve and one of the Clock in the day time,noper, 
but that dfvers ſons were in the inner- Temple Hall and in 

er this be a breaking open the 
being w | 
Elizabethz , or the Cont, wk i 


ſon being within te Chamber at the time of the bꝛeaking 1 
3s tobe he 
and takin dods above the value ol five Ive thillinng, nulla per 
EE bo icli 
on 
it was teſbl 1 That NETS Juns of Court 


ing o x 
ſpecial 2 EE 5 Sent 


Sm 
(] 


nyo tn other pat 8 
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Ceelz ly . Hopkins had bis wife, 


Ction for rds. Mhereas th Feme, dum ſola fuir, p. K 
the Plaintiff thete wozds, He ia Witch and a ſtrong Witel 

and hath bewitchedme and my Aunt A. . (the Aunt of the fab 
Feme innuendo ) Therefore I will not marry him. The Defendait 
pleaded Not guilty, and it was found agaituft her, and damages ſs 
en to foꝛty pounds. And moved in ärreſt of Judgment by Ger- 
min Serjeant, That theſe wozds be not actionable: Foz to 
Witch generally, is not actonable.as it wagadjubged in this 
nono Caroti,betwirt George and Harvey, and in another Caſe if 
foze bctthirtHawkes uud Ange. Atidfo2 the latter wazds, It is * 
ſafd that he vid them any bodily harm; And his bewitc 5 
without doing ſome bodily harm to the Perſon o2 Cattel , 


puntſhable by the Statute of primo . B fo when he 18 not 


indangetel 


> . e 1 


rr r 
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indangered by ſuch woꝛds, there is no cauſe of Action at the Com- 
mon Law. And all the Court held That foz the firſt wozds, Thou 
in Witch, and a ſtrong Witch. no Action lies, fa they be too gene⸗ 
ul. But to ſay, You have bewitched me and my Aunt, Bramp- 
on, Jones, and Berkeley held, That the Acton lies; foz it 
hall be intended he bewitched them in their perſons: And although 
ithe not ſhewn , that any bodily wꝛong oz harm was done to them 
this Witchcraft , yet it is an offence puniſhable by the Sta⸗ 
ich voth not mention bodily harm to tþe perſon of any ; but 
merally, ifhe bewitch any perſon, it ſhall be an offence puniſhable 
wp the Statute. But! much doubted thereof; fo2 wo2ds ſhall be 
nales taken in mitiori ſenſu, and not in an ill ſenſe if they may 
have any reaſonable intendment: And here it map be that he ve- 
witched them with fair wozvs, as the common ſaying is. And the 
ods ſubſequent maintain that intent, Therefore I will not marry 
him. But the ather Juſtices ſaid, That they would not ſo intend 
t. But he ought to have pleaded ſpecially to have extenuated it, if 
ix would have it to be ſo intended. But they would further adviſe, 
Ktadjournatur, reſiduum poltes. pag. 480 / 


Dodſon verſw Lynne, Trin. 11 Car, rot. 446. 


975 firme ofa Leaſe of an houſe and Lands in Mom leſ. 


worth, faz thee years. Upon Not guilty pleaded, and ſpecial Jones 35+ 
gerdict, the caſe was, Edward Lynn the Defendant, being Par: 3 147557 


ef Moulſworth, the Land in the Declaration being found to be 
tel of the Gleebe of the Rectow, and that the ſaid Rectozy is a 
deute with Cure. ober the value of 8 |. per annum; Jt was found, 
tat be was Chaplain to the Earl of Salisbury, and obtained Lt- 
once from the Archbiſhop of Canterbury to accept of another Bene- 
iu Modo ſit infra ten miles of the fozmer , which was confirmed 
er the Gzoat Deal. Lynn accepts another Benefice with Cure, 


mich was found to be diſtant ſeventeen miles from the firſt ; and 


ii inſtituted and induced thereto, both being within the Dioceſs 
Lincoln, And that the Archbifhop made his viſitation within the 
Dioceſs of Lincoln, and inhibited the Biſhop of Lincoln to execute 
m Jurisdiction during his Uiſitatton; And that the Patron omit- 
do preſent to the firſt Benefice within the fix months; and that 
the Biſhop of Lincoln within the ſecond ſix months collated the 
leo; ofthe Plaintiff to the firſt Benefice,who was admitted,inffi- 
uted.and inducted thereto, and made the Leaſe. And whether the 
Plaintiff hath good title againſt the Defendant was the queſtion ? 
the pzincipal doubts herein were, whether ſit modo wos a con- 
tion in this Licence,and made the firſt Benefice void when he took 
te ſecond ? Secondly, whether the Biſhop collating , during the 
time of the Archbiſhops Uiſitation, and after his inhibition, were 
aud? And becauſe theſe queſtions concerned Eceleſlaftical JuriC- 
daton,the Court required to hear Civilians in theſe points. And 
Dooz Ooctoz 
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Dodo? Duck and Doctoꝛ Eden argued on the part ot the Dekendant. 
And Dofto? William Lewen foz the Plaintiff. And it was mobe 
on the Defendants part, and there was ſhewn divers Texts in ihr 
6.421.656 Civil Law, That modo and dummodo are txpels Pꝛsviſatg 
in ſuch Licences, and do not make a convition, unleſs there be aden 
other wo2ds-,- That if he do otherwiſe, that then ir ſhall be ved, 
But is only as an admonition 02 caution, Chat he ſhall be puuth: 
able by Ectleſiaſtical tenſures, if he doth otherwiſe: And that tit 
hath bien alwa ies the expoſition upon graneing ſuch Licences; 
And alter argument ät the Barr au the Court tefolved, ' That this 
being there the expoſition alwales after the'Stitute; althoughit je 
generally a condition in the expoſition of the Law 0 Us Du manods, 
cali 2:3, ea quod, andthe like, Freie te be exponnded' üs i hach bin 
204. uſually ;- otherwiſe great ineo nces-wortd-enſue > the um 


titude of Benefices woluld be vold alle in lapfe tothe ing whe 
they have bern quietly enjoyed by che dther tonſtrkcelon , alter ſig 
avoidances pleaded; And theretp2e they all agcedd; that it cha 


the Statute of 21 H.8, Butthoultibe teft as it was at the Comma 
Law befoze the Statute, And that the taking of a ſecond Beneſji 
makes not the firfk void quoad the Patron, until depzivation, agit 
is in Cok. lib. 4. fol. 75. b. in Hollands Caſe. And then the ſecond 
queſtion, TUhether the Collation by the Biſhop, in the time ol te 
' Arch-biſhops Uiſitation and after inhibition, will not be material: 


CUherefoze it was adjudged fo2 the Defenvant. - | | 
Baker verſus Willis and others,Paſch. Car. rot. 46. . | 


5. Jectione firmæ upon à Leaſe fog ſeven years;;-of a un 
jones and Lands in Murialigrang in the Parich ol Belton n 
S458 Not guilty pleaded, and a ſpecial Uerdict found , the cafe was, 

John Beamond and Elizabeth his wife, Tenants in Tayle to then, 
and the Heirs of their bodies, ofthe gilt ol Ste Humphry Folte, 
Remainderto the right Heirs ofthe kard husband, the ſais Jobs 
Beamond having iſſue betiwirt them Franc. Beamond , in 6 Fd. 6, 
levies a fine ſur cognnſauce de droit come'ceo, ta Ring Ed. 6. u 
pꝛoclamations. The Hing anno ſeptimo Regni ſui grants th 
Lands to Francis Sari of Huntington and his Heirs: Afteribatts 
in 2. Septemb. anno &. 6. Ph. & Mar. the ſaid John Beamond died, 
upon the tenth of September the lame year; Elizabeth enters, 4 
Francis Earlof Huntington, died ſef5ed'6f the Reverſion, which de 
ſcended to Henry Earl of Huntington, who by Indenture betwirt 
him and the ſaid Eliz. (in 16 Reg. Eliz. Yreciting that the ſain Ela. 
held the Tenements in Taple, oł the gilt or Sir Humphry Foſter, 
Remainder expectant to the right Heirg of the Garl of Huntington, 
ratiſies, allows.and conſirms to the ſaid Eliz. ali her Eſtate, Title, 
and Jntereſt in the ſald Tenements, Habendum & Tenendum tit 
ſaid Tenements, to the (aid Eliz. and the Heirs ol the body of je 


| 


/ 
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and the ſald John Beamond ingendzed, with Warranty. of the ſaid 
Tenements ta the ſaid Eliz. and the Heirs of the body of her, and the 
faid John Beamond engenvzed,againft him and his Heirs. Elizabeth 
dies anno 29 Eliz. Francis Beamond enters and hath aue Sm Heti- 
ty Beamond, Sir John Bea mond, and Francis Beamond,/@ dies 11 
Elia. Sir Henry Beamond by Indenture covenants to ſtand ſeiztd, 
to the uſe of himſelf and the Heirs males ot his body, Remainder to 
Sir John Beamond his bꝛother, and the Yeirs males of his baby, 
and afterward dies without iſſue male, his wife enſernt with a 
daughter (afterward called. Barbara) the wife af Woolſtan Dixy the 
Leſſaꝛ: After ward Sir John Beamond died, and had iſſue Sit John 
1447-7 : whaentred and let to the Defendant,and Woolſtan Dy 
entrcdin right or his wife;and let to the Plaintiff, prout in the Do- 
 glaration, who entred;and the Defenvant'ssfe4 him, And whether 

che Plaintiff hath any Title was the queſtion ? And it was vivers 
times argued at the Barr, and now at the Bench by Berkeley, That 
Jungment ought to be given ko2 the Defenvant. Firſt, Becauſe 
the fiue with Pꝛoclamations did barr theEffate Tayl/;/ which John 
fenmond ann the Heirs of the body of Jobn Beamond and Elizabeth 
claimed ; fozhe being barred as Heir of the body of his father, can 


wer claim that Eſtate; fo2 he is barred.by the Acts o Parliament 


tt. 7. &ͤ 32 H 8. and he much inſiſted upon the validity ot fines, 
tat they be perpetual barrs againſt the Heir in Cayl ol hum, who 
wies the ſine. Secondly, Ye argued that Eliz. by her entty im⸗ 
mediately after the death ol her husband, reduced the. E ate Tayl 
dack unto her. and if was lawful and ſaved unto her by the Dta- 


tute ai 4 H. 7 of Fes, and bu the Statute of 32 H. 8. of Diſcor * + 


nnuaneg: And that ſhe was Tenant in Cayl, and not Tenage in 
taph after poſſiboliw-, as tt hath bien argued at the Batr, noz in 
—1 on rms tayl, but an abſolute 'Tenant' in 

A to alt pur 


ia he is a perſon -viſabled to claim: As: a perſon attainten, al⸗ 


ſented byDimoay to aBenefice,being void.cannot be pꝛelented to it 
nin, Foz he is a perſon diſabled by the Act of Parliament: and 
bythe confirmagion to Elia. nihit operatur unta her, naꝝ ta the Heirs 


palts . Thirviy , that the tayl is d barred by 1b. 
the fine, aud the Arts of 4 H. 7. 8 32 H. 8. that he cannot claim; CL sa 


tough he hath a pardon, cannot claim by deſcent: And as one pꝛe⸗ colir.1204 


afithe.bady os her and John Beamond; Becauſe he in Reverſion had Cog.141-b 


bun a poſſibility ta have it after the death a John Beardvnd without 
tſſae; and durtag;tbe; time he had iſſues he might not claim: And 
npoſſibility cannot be transferred unto another: And John Beamond 
who:entred hall have it as an occupant; fo2 the Heir general is 
- haveed by the ſine, and he in Reverſion cannot hade it, as long as 
there is any Heir at the body of John Beamond and Elia in eſſe, and 
any: wha enters ſhall have it as an Occupant, as in the Cafe 
29. Aſſiſe. IIlherefope he concluded, That Judgment Moald de 
given koz the Qefendant ;'fo2 he had the patozity of poſſeſſion: 
But l ar gued to the contrary, That Judgment ought: td be y_=_ 

x14 02 
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2 Cr. 689. 
Ante 435. 


Co. 9. 1 40. . 


Co. 9. 141. 4. 


Co. 10. 30. A. 


Set 525. 
Co. 9.139 b. 


koꝛthe Plaintiff, Firſt, l agreed, That the fine with Pꝛoclama⸗ 


tion, was an abſolute barr and diſcharge of the Eſtate Tayl, a. 
gainſt John Beamond and. the Heirs of his body, by the expyecs 
woꝛds of the Statute of 32 H. 8, And it is quaſi extinct againſt him 
by the fine, Vid. Co. lib, 3. fol. 5x. Sir George Browns Cale , aud 
5 H. 7. 30. Secondly, I agreed. That when Eliz. entred within 
the five years after the death of John Beamond, who levied the fine, 
the is abſolute Tenant in tail; fo2 the fine quoad the (aid Eliz, 
is abſolutely avotded, and ſhe is in, as in her tozmer Eſtate, which 
is an abſolute Eſtate Tapl, and no Tapyl after poſſibility of iCue 
-extinct ; and if ſhe be to ſue any real Action, ſhe is to name her ſelf 
Tenant in Tayl, Vid. Dy. 331. & 351. Thirdly , That notwith- 
ſanding the Eſtate Tapl is barred by the fine, pet this con. 
firmation, being by Indenture, hath revived the Eſtate Can; 
Foz although he in Reverſisn, by reaſon ofthe fine, may enter, in 
have the Land, and the iflue after the death of the wife is barred; 
to claim it; yet by this confirmation he in Reverfion hath exclude) 
imſelf againft his confirmation, to claim it; Foz he-may excluze 
himlelf ot his Eſtate ; and as he may avoid, ſo he may confirm, 
Vid. Coke lib. 1. Anne Mayos Caſe, 11 H. 7. 28. N. B. 98. a. white 
Cenant in ancient Deme aln levies a fine, & c. And although at the 
time of the confirmation, he had nothing to confirm, and his wand 
of confirmation will not add to the Ettate ot᷑ the wite, who had an 
Eſtate Tapi; yet by the wozvs Habendum the Tenements , there 


is a new Eſtate taple extracted out of the Reverſion, and ſetled in 


Eliz. fo as that confirmation is quaſi perficiens & creſcens, and as 
the caſe in Litr. Feme Tenant foz life, takes an husband, a confirms 
kiogtothe bhusdand and wife, Habendum the Land to them, in 
creaſeth the Eſtate to the husband, Coke lib. 9, x 39 b. And wheteas 
it was held, that ſhe had as great an befoze , as the had by 


the confirmation , and therefoze the confirmation was void. 1 hend 


That although ſhe had an Eſtate tapl, yet che takes by the con 
firmation; fo2 a died ſhall never be void, when by any intendment 
it map be allowed to be good, and to habe any operation: And tht 
takes it foz the benefit of the Heirs ol her and her husbands body; 
and although the Heir be barred by the ſine, pet he is reſtozed to the 
Eſtate Tapl by the confirmation; fo2 as the fine was an Eſtoppel 
to the Heir to claim againſt the fine ; ſo the Jndenture of confirms- 


tion is an Eſtoppel to im in Reverſion, to ſay that he ſhall not hold 


it in Capl, and there it is an Effoppel againſt an Eſtoppel which 
ſets the matter at large, as it is Cok. Lit. 352. b. 12 H. 7. 4. Im 
although it was ſaid by my bꝛother Berkeley, That the Earl of 
Huntington hath but a poſſibility ts have it after the death of Eliz, 
and that he hath it but as an Occupant, to have and injoy it during 
the time that John Beamond had iſſue of the ſatd Eliz. I utterly 
dented; That he hath but a poſſibility; fo be bath it as in right of 
bis Reverſton, it his confirmation had not barred him, and that ap ⸗ 
pears by Auſtins caſe in Plowdens Commentaries, and in 38 22 

| | El:z, 
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Eis. Ebert Cale , where an Eſtate is barred, oz diſcharged, 02 
ertinct, as Sir George Browns Caſe, Cok. lib, 3. fol. 50. terms it, 


7 {A 1 vr it, pe pet fray of Beverſion, and 
» CON s 
* gation 02 releaſe ,'to hatythe n 222 am: 


p 14 is reſolved Ck 15 4. I 64. pr — b Cie, and lib. 
10. fol. 43.4, Lampets Caſe, And as it * holden Cok. lib. f. Corbers 
97 85 "Chat there is no Ceſwition, Peopiſa, o inꝝ other titit, 
it may by apt Tho be determined; the one IS 02 the other ; 
ſo here every part agreeing; the: Eftate Tapl ſhall be revived, oz 
at leaſtiviſe newly created, and the Law ſhall adjudge it accoz- 
ding to their intereſt: And Therefoze I was of opinion, That 
udgment chould be given fo2 the Plaintiff. But Jones and 
Brampton chief Juſtice deferred their — that day, hear⸗ 
Warts 30 ny —.— 4 — And _— 
| they compoun eamond agreed to 
2 T gre 9p mace nyt o: other- 


. cap a lopita fault, aun no Judgment 
wie renin 
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5 pens Hopkins Quod vide ante pag. 474. 


As now moved again by Only 2 
Neſſed to habe Judginent. the on yu 
folved ; foz-as much 4 are, 8 n 
and d my Ava andihe fon g mare b em 


Sherlock * Chandrie or Chandler. Hill, 12 Car. rot. 618. | 


Rror to reverſe a Judgment in Replevin. The Erro? afſigy 
ed by Grimſton, was in the miſ-trial of the Jfſue. becauſe the 
Iſſue being, Nhether Lands in Bromley were held of the Mano! 
of Webbs by ſuch ſurvices, the Venire facias was awarded de 
vicineto de Bromley, where it ought to be de vicineto of the Ma⸗ 
no, Oꝛ de vicinetode Bromley and of the Manoz? And all the 
Court (Brampton abſent) held, That the Tryal by the Common 
Law ought to have been per vicinetum of both : And that ſuch a 
miſ⸗trial had been cauſe of reverſal, &c. But by the Statute of 
21 Jac. cap. 13. it is aided, which points, that if a Trial is to be 
of feveral places it ſhall be tryed per vicinerum of any of the ply 
ces, and it is well enough. 


Seaman verſus Bigg. Trin. 13 Car. rot. 1009. 


Ction for Words, Ulhereas the Plaintiff was Servant in 
Husbandzp to J. S. and was his Bapliff, and in great trill 
with him, and thereby got his means and maintenance. That 
the Defendant to diſgrace and diſcredit him with his Baſfer and 
others, ſpake of him theſe wos, Thou art a cozening Knave,and 
haſt cozened thy Maſter ( innuendo the fatd J. S.) of a buſhel of 
Barley: The Defendant makes juſtification , aud found againſt 


him: And now Farrer moved in arreſt of Judgment; oo — 
voꝛd 
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eus againſt the Ball. Et in redditione Executionis ſuperinde. And 
the Erro2 was aſſigned in the Execution againſt the Bail, That 
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woꝛds be not actionable; Fo2 no Action lies fo2 calling one cozen- 
ing Knave o cheating Knave. But all the Court (Brampſton being 
ablent) held, That true it is, generally an Action will not lye fo2 
calling one cozening Knave ; yet where they be ſpoken of one who 
is a ſervant and accomytant, and whole credit and maintenance de⸗ 
pends upon his faithful dealing, and he by ſuch diſgraceful wods 
is depꝛived of his livelyhood and means of maintenance, there is 
good realon it ſhould bear an Action. that he might have recompence 
fo2 loſs of his credit and means, ac. Cheretoze it was adjudged foz+ 
the Plaintiff, on _ OO | 


South arid others, Bayl for Jefferſon, at the Suit of Gryffith, 


? 


Hill. 12 Car. rot: 559, 


2 of a Judgment in the Common Bench, brought by the 
L Bail; And the TWritcſuppoſeth, That the Erro2 was in the Jones 355- 
pzincipal Judgment: And allo tn the Judgment upon the Scire fa- ' ©2335: 


149-715- 


ho Capias was awarded againſt the pzincipal. And Jones laid. It 
was a queſtion ſtirred in the Common Bench, Whether an Exe⸗ 


tution might be in the Tommon Bench againſt the Bail, where 


no Capias iſſued againſt the pꝛincipal? And Hobart chief Juſtice, 
was of opinion, That it might, Becauſe the Recogniſance by the 
Bail in the Common Bench differs from the courſe of the Bail 
in the Kings Bench: ez there the Recognilance is in a ſum cer- 
tain, That the pꝛincipal hall render his body. But all the other 
Juſtices there held. That it is all one in the Common Bench and 
inthe Kings Bench, That a Capias againſt the pꝛincipal ought to 1 n0ʃ. 333.779 
be taken kozth, and returned Non eſt inventus, Otherwiſe no Scire 
facias ought to be againſt the Ball: Foz if the pzincipal be taken 
by the Capias, oz that he render himſelf to Pꝛiſon upon the Judg- 
ment, Then no execution ought to be againſt the Bail. Andof 
this opinion was all the Court here. Then it was moved, That 
this Writ of Erro2 was ill, Becauſe the Writ of Erroꝛ is bzought 
by the Bail foꝛ Erroꝛ in the pzincipal Judgment, which the Bail 
cannot have, And thereto the Court agreed, That the Bail cannot 
aſſign Erro? in the pꝛincipal Judgment, no2 can take advantage Poſt.5s:. 
of any Erroꝛ therein. And they further held, That if the CClrit of 7 £5; 77 
Erroꝛ had bien bzought fox Erroꝛ only in the pꝛincipal Judgment. Tf 
it had been clearly ill: But becauſe the TUrit of Erro2 ſuppoſeth 
Erroꝛ in the pzincipal Judgment, and allo in the Judgment upon 
the Scire facias agatnff the Bail, as alſo in redditione Executio- 
nis ſuperinde, Jones held, That the Writ of Erro2 will le fo2 that 1 Rol. 735. 
part, and ſhall be void foꝛ the reſidue. But Berkeley and my felt 
(Brampſton being abſent) were or opinion, That the 7Urit was ill, 
and ſhould abate in all, Becauſe it is grounded upan the firſt 
Judgment, and alſo upon the _— in the Scire tacias ; = 
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Jones 357. 


1 Rol. 400. 
2 Rol. 60. 1. 3. 


1 Rol. 400. 


1 Rol. 234. 
Co. Lit. 22. a. 
Co. g. 79. a. 


Ante 162.181. 


2 Cr. 411. 


lo coupling them together, all is void: But ik the Bail in their 
cUrit of Exroꝛ had recited the firſt Judgment (as of neceſſity they 
muſt make mention thereof) and the ſecond Judgment in the Scire- 
facias, and alledged Erro2 in that Judgment and in the execution 
thereof, acc. it had bien well enough. 


Sacheverill verſus Porter. Trin. 11 Car. rot. 324. 


1 Reſpaſs, quare clauſum ſregit, et cum Averiis depaſc.&c.Upg 
a ſpecial Gerdict, the Caſe was, That one Fulk of Peterbo- 
row, and others, were ſeized in Fee of the place where, being a 
great Taſte called Atterhall- heath; and being ſo ſeized anno ſecun- 
do Henrici quarti, granted by Deed indented, to the Pꝛioz and 
Convent of Stone, (who were ſeized in Fre of thꝛüe Belluageg, 
one hundzed acres of Land, thirty acres ot Meadow, and fifty a- 
cres of Paſture in Stallington) Common foz him, ex omnibus tenen. 
tibus ſuis in S allington pro omnibus averiis ſuis communicabilibut 
omni tempore anni in prædido vaſto. Habendum the ſaid Common 
of Paſture to the ſald Pꝛioʒ and Convent. et Succeſſoribus et te. 
nentibus ſuis inperpetuum. The Pꝛiom being diſſolved, the Bing 
grants the ſaiv Tenements , with all Commons to them apper- 
taining and therewith enjoyed, to Rowland Hill and bis Deirg; 
who by Feoffnent conveys thee and thirty acres, parcel of thoſe 

Tenenſents cum pertinentijs, to the Defendant ; who therefozx 
juftifies the uling of the ſald Common appurtenant, The firſt qu 
ſtion was, UA bether Common created ſecyndo Henrici quarti, and 
ſo within time of niemozy, granted to the Pꝛioꝛ and Tenants, gt. 
may be laid Common appurtenant to the ſaid Tenements in 
Stallington? Reſolved, That it may, Foz being granted ta him 
and his Tenants of Stallington, it is Common appurtenant, and 
may paſs by Feoffment as Common appurtenant , together with 
the ſaid Tenements. Secondly, Although but part of the Land 
is conveyed, and not the intire, yet it is Common appurtenant, as 
Common fo2 the Beaſts levant and couchant upon the ſaid Tene- 
ments, and well ſhall paſs with them by the woꝛds cum pertinen- 
tilss And although it be Common created within time of memoyy, 
it is Common appurtenant, and may be well appoꝛtioned. Vide 
Co. lib. 8. 78. Weilds Caſe. Thirdly, Although the pleading and 
Uerdia fs, That Feoffment was of part of the ſaid Lands, and 
doth not ſay, that it was by Deen, pet it is good enough: TUhere- 
fo2e it was adjudged fo2 the Defendant, Vide 36 Aſſ. 3. 15 Aſſ. 1. 


The Caſe of the Lady Fulwood, and others. 


T Ye Lady Fulwood, Roger Fulwood, Richard Bowen, and di- 
vers others (not Pꝛiſoners, but at large) were endicted in the 
County of Surrey, That whereas Sarah Cock was a Maid, 15 

had 
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ment and abetting of the ſaid Lady Ful woad, at the Parich of St. 
F4viours violent]y, and with fo2ce, and againſt the will of the ſaid 
Sarah, took and carried the ſaid Sarah to Saint Saviours, and there 
married her, by the aid and pꝛocurement of the. ſaid other perſons, 
againſt the fozm of the Statute in that caſe pzovided. And upon 
this Endictment they being arraigned, pleaded Not guilty, and put 
themſelves upon the Country. And the ſald Roger Fulwood, Ri- 
chard Bowen, and one John Hoxton a Coachman, were endicted in 
theCounty of Middleſex, de eo quod the ſaid Sarah being a perſon 
having a potion ot x 300 l. fa lucre of the gain of the ſaid poztion, 
they took her at Newington in the County of Middleſex agatnſf 
fer will, and carried her to St. Saviours in the County of Surrey, 
andthere the ſaid Roger Ful wood, by the aid, abetment, and pꝛo⸗ 


 furement of the lain Bowen and others, married the ſatd Sarah in 


th aid Pariſh of St. Saviours in the County of Surrey, againſt the 
im of the Statute in that caſe pꝛovided. And upon this the ſaid 
fulyood, Bowen, and the Coachman were arraigned, And pꝛayed 
wunſel to be aſſtgned them, to be adviſed what they ſhould plead 
matter in Law: Foz it was pꝛetended, That this taking in 
nue Countp and marrping in another County, was not triable in 
te-County of Surrey: And thereupon Holbourn and Serjeant 
henden were afligned of counſel with them. And they alledged, 
Chat in the Caſe of one Bruton, it was reſolved upon a reference 
nit of the Dtar-chamber by all the Juſtices, That the taking a- 
boy of 4 woman, unleſs ſhe be married 02 defiled, is not felony 
bithin the Statute : And hereupon the Counſel pꝛaped, That 
hey might have a Copy of the Endictments: And it was allowed 
ly the Court, That they ſhould have a Copy of the Endiament in 
Viddleſex. but not of the Endiatment in Surrey, Retiduum poſtea 


g. 484, 488, 492. | 
Sir john Fitzherbert verſus Sir Edward Fitzherbert, and others. 


Jectione firmæ. Upon ꝭvidence to the Jury, it was reſolved by +, 
all the Court, Mhereas Sir Thomas Fitzherbert and Sit Jones 259. 
Je Fitzherbert his bzother, being Tenants fo2 life, the one in ©5579». 
emainder after the other, the Remainder in tail to Thomas 
fitzherbert their Nephew, upon purpoſe to bar this intail, the 
1 ORob. 25 Eliz. made a leaſe fo2 yeats, with agreement, That 
the Leſſee ſhould make a Feoffment of this Land, who accoꝛzding⸗ 
h the twelfth of October made the Feoffment ; And afterward, 


'01 the ſeventeenth of October, Sir Thomas Fitzherbert re- 

leaſed to the Feoffee with warranty, and on the nineteenth 

of October, Sir John Fitzherbert releaſed to. the: Feoffee 

with warranty, and both theſe warranties deſcended upon 

Thomas Firzheuþert in Remainder; Reſolved, That theſe , 3 

Uarranties were 0 commencing by dilleiſin, Co. Lit. 367. 
PP 2 


although 
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Ante 308. 


Jones 316. 


Co. 10. 104. 


Hob. 18 2. 


although they were created ſeven days after the Feoffment : Foz the 

Feoffinent was made by Covin, and with an intent and agreement 
precedent, That there ſhvuld be ſuch a Feoffment and Releaſes made 
after, and they be all but as one Act, grounded upon this fraud and 
practice and ſhall not bind him in Remainder. Seconvly , Jt wag 
moved, It Thomas, ter this Dilfeiſin,not knowing of the Diſleilln, 
had levied a fine to the ſtranger CUhether that ſhould have barred hig 
right, and enured to the benefit of the Diffeiſoz,accozving to Co, Lib, 
2. lol. 56. a. Bucklers Caſe, which, if admitted, would be of a very mit. 
chievous conſequeace ? But herein the Court delivered no opiman. 
But Brampſton and my felfconcetved, That it thould not enute tg 
the benefit of the Diſfeifoz, but to the uſe of the Conuſoꝛ himlelk, fo; 
otherwiſe a diſſeiſin being ſecret, may be the cauſe of diſinheriſongf 
any one who intends to levy a fine fo his own benefit, ' fo2 aſſurance 
of his Lands upon his wife and childzen, oz otherwile. | 


Moulig verſus Sir George Dallifon. 


He queſtion being, TUhcther the manner of Sherficld was 
by cuſtome deſccndable to the eldeſf Daughter? The 
Plaintiff, to pꝛobe this cuſtome, ſhewed. That it was parcel of tie 
Mano! of Odiham, which is ancient Demeaſn : Jn which Wanozth 
cuſtome is, That Lands are deſcendable to the eldeſt daughter. ut 
on the other part was ſhewn, That it cannot be parcel ok the Yang 
of Odiham, becauſe it appears by divers Yecozds,Thaf this Pan 
of Sherfield was held of the King by grand Serjeanty: And althang) 
it was agreed on both parts, That there is ſuch a cuſtome withinthe 
Mano? and Mill of Odiham ; pet fo2 as much as the Bano? of Sher- 
field holds by ſuch ſervice, It cannot be parcel of the Mano of Odi 
ham, But to that was anſwered,That this Tenure in grand Sa, 
jeanty was created by King Edward the ſecond; And if there were 
{uch an ancient cuſtome, it cannot be deſtroyed no? altered by alters 
tion of the Tenure ; which was agreed by all the Juſtices. (hers 
upon becauſe divers pꝛeũdents were ſhewn,That Lands of the Free 
holders uſed to deſcend there to the eldeſt daughter, And Landsit 
Sherfield-uſed to be recoveredby a TUrit of Right cloſe, in the Court 
there, it was left to the Jury to fnquire , Whether there were any 
ſuch cuſtome? And becauſe the Jurozs, lying all night, could not + 
gree, a Juroꝛ by conſent was dzawn * Akterwards the Dekendant 
pꝛay d a new Trial, and a Tales by Pꝛoviſo; But it was held by al 
the Court, that the Defendant could not pꝛay a Tales this Term but 
be might in another, gc. | 


The Caſe of Fulwood. Ante pag. 482, 
1 Pꝛelidents of the Court were ſearched , and one Peel 
dent was ſhewn Paſch. 31 H. 8. rot. 14. inter placita Regis, 
Chen Henry Sturges and Philip Sturges were endiced fo? the 
taking of one Agnes Hobſon againſt her well, — 
| U 
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mentioned: And that in the Lozd Anderſons Repozts, 1 Hill, 
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daughter and heir of John Hobfon, wha was ſeize3 of Lands to 
the value of 20 l. per annum: And they pleaded to the Endict- 
ment, That they ought not to anſwer, pro eo quod non mentio- 


natur in the laid Enoicment, quod ceperunt ad intentionem mari- Poſt. 489. 


tandi prædictam Agnetem vel ad proſtituendam, &c. and they were 
diſcharged. Another Recozd was ſhewn, Hil. 3 & 4 Ph. et Mar. rot. 


10. Roger Thompſon and Peter Rewley were endicted pro eo quod Hob. 182. 


felonicè ceperunt Margaretam Burton et Margeriam Burton, 
daughters and cohetrs of one Roger Burton deceaſed, and againſt 
their wills, c. And they pleaded, They ought not to anſwer to 
the laid Endictment, pro co quod non apparet in quo loco nec 
quomodo they took the fatd daughters, et pro eo quod non menti- 
wat ur in dio Endictamento, That the ſaid Roger oꝛ Peter mars 
rev 02 defiled the laid Margaret o? Margery, Ils alers [ans jour. 


Nate that in the Low Hobarts Book he ſets down, That one ob 22, 


Frucon exhibited his Bill in the Star-chamb:r againit Edm. Mo- 
rice, fo2 ſtealing away his daughter, he being ſeized of Lands, 
any having Goods to the value of 3ooot, and the was not his 
Mr, fo2 he had a fon: And the was inticed away by friendſhip , 


ind then by fozce carried into Suffolk, and there married, And whe- 


fer this were within the Statnte of 3 H. 7. cap. 2. was referred to 
he two chief Juſtices, and to have the opinion ok the other Juſti- 
tes? And they all upon'perufat of the Statute and view of Pzeſi- 
ents, reſalded, Chat it was not within the Statute ; fo2 although 
held. That the party being firſf taken away with her own con- 
int, and after by fozce carried into Suffolk( from which time the fo2- 


(ible taking began) was fozcible taking away within the intent of 


this Act: And although the wozds in the purview ſeem to be ge- 
neral, and to extend to all women unlawfully taken againſt their 
bills, pet conſidering that the pꝛeamble of the Statute cannot be 
cqnceived to be tale, but muff be intended to reſtrain the purview 
to the particular caſes in the pꝛeamble mentioned, That is to ſay, 


that they ſhall be aids, T1idows, o2 lives, their ſubſtance in 3 ran. +, 


Lands oz Goods, 02 otherwile heirs apparent, that the motive be 
lucre, and the end to be married oz defiled: And the purview , 


That what perſon oz perſons ſhould ſteal away a woman ſo a- 


galuſt her will unlawfully, 8c, It was conceived, That this woꝛd 


ſo did imply, and bind up the pꝛeamble to the purview, otherwiſe 


the woꝛd ſo were idle and might have been ſpared, if it did not de⸗ 
clare the motives and the ends of the Action which in this caſe 
ate lucre and lururiouſneſs : Pꝛeſidents were ſhewn Paſch.g H. 7. 
An Endictment againſt Hy elord and others, Hill. 3 er 4 Ph. et Mar. 
againſt Polley, wherein no mention is made, That they were in⸗ 
titled to Lands oz Goods, oz that they were heirs apparent. 
But there were ſeven 02 eight Pꝛeſidents ſhewn, wherein it was 


16 Eliz. it was agreed by the Juſtices, that ik a woman be taken 
againft her will and infozceo-to contract her (elf in marriage, pet 
1s 


Hob. 18 2: 
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Ante 201. 


II. 
1 Rol. 550. 
2 Rol 69. 


is not married, it is no felony ; But if the be married oz deflled, it 
is felony. And there it was ſaid, That if the taking of ſuch a wo⸗ 
man, and the marrying o2 defiling be in ſeveral Countries, it jg 
felony compounded of all the thzee parts, as ſtroke, and death are 
but one murther. Reſiduum poſtea pag. 488, 492. 


Sydnam and Parrs Caſe. Mich. 13 Car. rot, Surrey. 


Ydnam and Parr were bzought to the Bar by Habeas Corpus: 
herein was returned, That they were committed to Goat, 
by one Read Juſtice of Peace of the ſaiv County, by fozce of the 
Statute of 15 R. 2. upon complaint of one J. 5. that he claimed 
Common in a Meadow of the ſatd Sydnams, called Monks Meg. 
dow : And that the ſaid Sydnam and Parr entred into the ſaid Meg 
dow, and kept him out from his Common with fozce and arms; 
Wherefo2e he was pꝛaped to view the fozce , and that he came thi. 
ther and found them holding the laid Meadow with fozce ; where 
upon he by vertue of the ſaid Statue committed them to Goal, 
Upon the motion of Grimſton , and reading the return, all the 
Court (Brampſtoo being abſent) held, This commitment was not 
warranted by that Statute ; foz although one may be diſſeized of 
a Rent oꝛ Common by fozce, which is inqutrable in Afſtzes, aud 
puniſhable. if it be found: yet one may not be endiced_oz2-commit- 
ted koꝛ entring his own Land with fo2ce oz holding is own Land 
with fozce, againſt a Commoner; fo2 it ought to be ubi ingreſſus 
non datur per legem, And one in his own Land may enter lawful- 
ly, and may detatn with fo2ce againſt any who pꝛetend to have Com: 
mon there, he being allowed to be owner of the Soll: And this 
Statute is not to be extended againſt any, but him who enters un- 
lawfully, and ouſte anotherof his lawful poſſeſſion ; wherefoze the 
cauſe of committing and detatning them in pꝛiſon, was held unlaw⸗ 


ful, and the pꝛiſoners were difcharged, 


Bower and his Wife verſus Cooper, 


Ction upon the Caſe in London fo; woꝛds of the Feme, Thou art 
A an Whore, and a two peny Whore. Upon an Habeas Cor- 
pus this cauſe being removed, I ſigned a Procedendo 3 Becauſe [ 
was infozmed it is good cauſe of Action in London by the Cu- 
ſtom. (fo2 they ought to puniſh ſuch perſons there with Carting 
and Nhipping) and that it lies not in this Court. And now Phe- 
ſant moved to have a Superſedeas, and the cauſe removed; fo2 he 
ſaid it was againſt Law to ſuffer ſuch Actions to be pꝛoſecuted in 


London, upon pꝛetence of a Cuſtom , where they are not — 
tainable 
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tainable in the ſuperioz Courts: And that foz. calling one TUhoze | 
02 Avulterer and the like, an Action lies not at the Common Law, Cr. 463. 
Vid. Regiſter 34. Cok. lib. 4. Murfords Caſe, where fo2 theſe wowws 
it was held an Action lies not: But Stone pzayed, That no Su- 


perſedeas might be granted; fo2 he ſaid. an Action lies in London 


2 theſe wozds by the Cuſtom ; Becayſe an hoe there is to 
ſuffer coꝛpoꝛal puniſhment, viz. carting and whipping: And it is 


 noffence pzeſentable at the Wlardſmotes-JInqueft , and there pu- 


niſhable ; ſo being ſubject to a cozpozal puniſhment, It is reaſon 
the ſhould have her Action there. And ik the patty conceives him- 
elf grieved, he may have a Writ of Erro2z; And if againſt Law, 
may reverſe it: And cited Trin. 8 Car. Such a cauſe being remo: 2 ko1.55; 
ved by Habeas Corpus, A Procedeno was awarded in this Court 
won debate. And ſo all the Court held here, except Berkeley; who 
conceived, That a Superſedeas ought to be granted. And it was 


edged by Stone, That by the Statute of 21 Jac. after a Proce- 


dendo is granted, no Superſedeas ought to be awarded. But the 

whole Court was againſt him in that point: Foꝛ when a Procedendo 

unduly vel improvide emanavit, the uſe is to grant a Superſedeas. 

But here it was conceived by Jones, Bramſton, and my ſelf, e 2. 

Chat the Procedendo was well awarded; therefoze we denied to 1 801.536. 

tant a Superſedeas. | + C0.4-13 4. 
Kinnion verſus Davies, Trin. 12 Caroli, rot. 1096. 


-Rror of a Judgment in the Common Bench, in an Action up- 12, 


L. on the Cafe, Pro eo quod the Defendant , Quendam Canem 1 Rol. 4. 


A mordendum Oves conſuetum apud Hindon ſcienter retinuit & 
aſtodivit ;- qui quidam Canis , ſuch a day and place one hundꝛed 

Sheep of the Plaintiffs ibidem inventos tam graviter momordit, 

quod twenty of them died of the ſaid biting, and the others were 

much hurt. Judgment being given there by default, the Erroꝛ 
aſſigned by Grimſton was, That the Declaration was not good: 

fa he doth not fhew, accozding to the uſual courſe , Quod ſciens 1 Rol. . 
Canem prædictum ad mordendum Oves conſuetum ſcienter reti- Ante 254. 
mit, Foz it may be, that he Scienter retinuit Canem; and yet — 
knew not that he was conſuetum ad mordendum Oves, which is 

the main point ok the Action: And upon reading the Declaration, 

all the Court held (abſente Bramſton) that it was not good: where⸗ 

wm Rule was given, that the Judgment ſhould be reverſed, un⸗ 

85 c. | 


The 
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Hob. 183. 
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we 


The Caſe of Fulwood. Ante pag. 482, 484. 


R Fulwood, Richard Bowen, and the Lady Ful wood were 


endicted by a Jury of Surrey, wherein was ſuppoſed , That 
the ſaid Roger Fulwood, .ichard Bowen, the Lady Fulwood, and 
others, upon the twenty third ol Auguſt, anno Caroli, at Southwark 
in the County of Surrey, violenter & felonicè aſſaulted one Sarah 


Coxe, and her, there, took away by fozce and againſt her will; an 


the ſaid Roger Fulwood, the 23 of Auguit the ſame year at South. 
wark, married her, the laid Sarah Coxe, by the ab:tment and py, 
curement of the laid Bowen and the Lady Fulwood, Upon this 
Endicment, being arraigned, they pleaded Not guilty-, and ng 
by a Jury of the County of Surrey, they were tried, and upon E⸗ 
vidence it. appeared, That the ſaid Sarah being an Ozphan , and 
having 1 300 l. foz her Poztion, was by fozce, with Swozds dam 


at Iſlington in the County of Middleſex, taken away againtt het 


will, by the ſaid Richard Fulwood and Richard Bowen at cightof 
the clock at night, and put into a Coach with the ſaid Roger ful 
wood, and bꝛought ta the Strand-bridge, and from thence carrie 
by water unto the Biſhop of Wincheſters honſe ; and the nett 
day being the 23 of Auguſt, upon pꝛetence of ſhewing her the houte, 


bought into the Chappel, and being there much in fear (ag ff, | 


pꝛetended and gave in Evidence) was married to the ſaid Roger 
Fulwood, fn the pꝛelence of the ſald Lady Fulwood hig Mather, 
and of the ſald Richard Bowen and divers others: And Roger 
Ful wood bought divers TUitneſſes to pzove ſhe was willing to 
marry him; and that ſhe being asked the queſtion befoze by him, 
whether ſhe were willing to marry him? anſwered. That ſhe was 
willing, and appointed a Tayloz.to.make her a Gown , and was 
found in bed with him; but ſhe pꝛetended it was by reaſon ofhis 
thꝛeats, and when the was in luch fear as ſhe knew not what ſhedid. 


And hereupon Holbourn, who was aſſigned. of Counſel faz the 


Pꝛiloners, moved. That fo2 as much as the fozce was in Middle. 
jex, ànd no fo2ce is p2oved in Surrey, That the Jury ought not u 
find them guilty in Surrey. But all the Court (Berkeley abſent) del 
vered their opinions ſeriatim, That if the Jury found . That ſic 


was taken with fozce in Middleſex, and carried in a Coach unto 


Strand bridge, and bought by them into Surrey; it is a continuing 
foꝛce, and a foꝛcible caption in Surrey, and an offence within the 
Statute. Secondly, Thereas it was alledged by Holbourn, That 
it was not a Marriage; (Fo2 ſhe affirmed upon her oath in her er⸗ 


-amination , and now viva voce, That ſh? knew not what ſhe did; 


yet all the Court held (although this might avold the Marriage) 
That it is ſuch a Parriage, as is an offence within the Statute. 
But fo2 the Lady Ful wood, becauſe it appears not ſhe was par: 


ty to the foꝛcible taking o2 conſenting thereto, it was not 1 Of; 
ence 
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ger Ful wood and Bowen guiltp, and the Lady E ul wood not guilty, 
And Holborn, being aſſigned of Counſel as afozeſaid fo2 matters 
in Law, ariſing upon the Evidence, oz otherwiſe, after Uerdict, mo- 
ved in arreſt of Judgment, That the Endictment was not good. 
Firſt, Becauce it is not erpzefſed in the Cndictment , that the ta- 
king was, Ea intentione, that the ſaid Roger Fulwood would mar- 
ty 02 defile the ſaid Sarah, which is the Exception in 31 Nen. 8. fo2 
which that Endittment was diſcharged. Sccondly , that where- 
8s divers were endicted ,- the Endictment was cepit, whereas it 
gught to have bien ceperunt; but all the Coutt ( abſente Berkeley) 
reſolved , that this was not any cauſe of Exception; Foz in re⸗ 
gard it appears apparently. by the Endicment, that they took her, 


 &abduxerunt fo2 lucre, andthe ſame day martied her, the ſaid Sa- 


uh, that ſhews the caption to be with an intent to marty her; alſo 


ing by reaſon of the caption agdinff her will. And 1 delivered mp 
opinion to be, that if one takes ſuch a Ward fo2cibly and againſt 
her will, with an intent to mabry her, it is Felony , although Mar⸗ 


nage oꝛ defiling doth not follow thereupon: But Jones ſatd, that 


ſthath been reſolved, and was fo repoxedbyDaliſoo, that fozcible 
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fence in her within the Statute ; TUherefoze the Jury tound Ro- 


taking away againſt her will, ik marriage 02 defilement did not ; iat. 


tuſue, was no Felony. Brampſton doubted thereof. Reſiduum po- 


dra, pag. 492. To 
my Wilner verſus Hold. 
þ 70 | #4 | 


A Ction for theſe words, Phou art a Rogue and a Rafcal,and haſt 
killed thy Wife ( quandam Elizabetham nuper uxorem le 
Paintif innuendo.) After Not guilty plenbed, and found fo2 the 

| wd, tins and Trevor moved in 
irt of Judgment, that no Action lies to? theſe * fo2 the 
wozws of Rogue and Rafea} are but wozds of heat, fo2 which no 
Action lies; And thereto the whole Cotrt agreed. Secondly , It 


I 4 


lies not fo2 the wozds, Thou haft killed thy Wife, becauſe it is not co. 4. 16. 


hrwn, that his wife is dead, no2 how the was killed , no that ſhe 
vas violently killed oz mutdeted; and althotigh the Declaration 
n ouper his Uf: Pet that doth not pꝛove chat his TUlife was 
dead ; fo2 it may be they were drdoꝛced. Sed non allocatur; Fo? 
when it is ſamd nuper his wife, it ſhall be intended che is dead, and 
ut hade ſuch fowain conſtruttion, that ſhe was divozced. And 
the Court further held, that the wozds, Thou haſt killed thy Wife, 
dall de intended accozbing to the uſual fpeaking , that he killed 
her voluntarnp: and whatſseber way he killed her, the wozws be 
— ſcandalous; wherekoz it was adjudged, that the Action 
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Koyveton 


15. 
Jones 400. 
1 Ro 730. 


2 Cr. 719. 
Co. Lit. 172. a. 


b 


* 


— — 


Termino Michaelis, anno decimo tertio 


— : 
Kniveton verſas Latham. 


\Ebt, by Daniel Kniveton, Franeis Kniveton, and William 
| ) Kaiveton,Erecutors sf John Kniveton, upon an Obligation 
made to their Teſtatoz of 100 l. anno 9 Car, upon condition to pay 
521, The Defendant demands Oer of the Condition, which be: 
ing entred, he pleads, that he paid the 52 l. to Francis, one of the 
Executo2s, in ſatisfaction ofthe ſaid debt, and all intereſts and da⸗ 
mages f021t ; And thereupon the laid Francis releaſed unto him the 
ſaid Obligation. The Plaintiff replies, that the ſaid Francig 
was within age at the time of the releaſe , viz. of the age of 18; 
years ; and upon this it was demurred: And now Aleſtre fo? the 
Defendant ſhewed the cauſe ok demurrer to be, becaule he doth not 
deny the payment of the paincipal intereſt and damages: And al. 
though the Bond was foxfeited rigore juris, pet acceptance is good 
cauſe of his making the releaſe, and he is not to take advantage of 
the foꝛleiture of the Bond: and although be be an Jnfant, yet being 
above the age of 17. years, who may take upon him to be Erecutoz, 
his releaſe as Executoꝛ is good, and ſhall bind him and his Co-ere- 
cutoꝛs: But Rolls fo2 the Plaintiff, argued, that this releaſe , be: 
ing by an Inkant, is void; fo2 the Bond being foxfeited , the inte 

100 l. is Due, and acceptance of part of a ſum, viz. 52 l. cannot 
be taken as ſatisfaction ; and this releaſe ſhall not pꝛejudice him, 
being an Jnfant ; fo2 he hath loſs thereby, and is in danger of a 
Devaſtavit, And of this opinion were Jones and Berkeley, thatg 
Relcaſe by an Jnfant, although be be Executoꝛ, without receipt of 
the intite debt, is not good, noꝛ ſhall bind him: Foꝛ although its 


againſt conſcience, that he ſhould take the fozfeiture of the Bond; 


1 Rol.) 30. 
Moor. 85 2. 


Co. Lit. 17 2. 2. 


yet he may, ik he will. And Berkeley held, that this giving adi6 
charge of the intire Bond, ſhall be a Devaſtavit, by which the J 
fant being to receive pꝛejudice, that Diæd ſhall not bind him. But 
I held, that fo2 as much as he did it only as Executoꝛ, and accods 
ing to good conſcience, and none denies, but that there was pay 
ment made of the pzincipal debt, there is good cauſe this Releaſe 
ſhould bind him; and that it ſhould not be a Devaſtavit, becauſe - 
he did that which he was compellable to do in a Court of Conſti⸗ 
ence. Vid. Cok. lib. 5. fol. 27. b. Ruſſels Caſe 16, Hen. 6. Releaſe 
45. 21 Ed. 4. 29. And afterwards, this Term, being again moved 
by Rolls (02 the Plaintiff, Brampſton agreed with Jones and Berke- 
ley , that this Releaſe by an Inkant ball not barr , becauſe the 
Inkant being Executoz, by courſe, of Law is to have the benefit 
of the fozfeiture of the Bond, and the intire ſum in the Bond is 
a Debt due to the Executoꝛ; and when the Inkant, being but one 
of the Executoꝛs, takes part of the money only ( although it be all 
which was due tn conſcience ) yet this Releaſe ſhall not barr 3 
| U 


LO 


x wi 79 ww -»-. C7 Te &@- 2 TY 142 Tu vw ew Gan 


rr . BY oy 2 9 Ct Of 


7D wa 


——_— 


8 


Caroli Regis, in Banco Regis. 


491 


——— D h(DY— 


hut if he will take all the money, and make a Releaſe, then it is 


good : And ik the Defendant would have remedy,he is to have it in 


a Court of Equity, and cannot plead this releaſe in barr at the 
Common Law: UUhereupon Rule was given that Judgment 
ſhould be entred foꝛ the Plaintiff, unleſs other cauſe were ſhewn 
upon the Thurloay following. And afterward , this Caſe being 
moved at the Table in Serjeants Inn Fleetſtreet, Damport chief 
Baron and Baron Denham agreed , that this Releaſe, without 
payment of the intire ſum, conteined in the Bond (it being foxfeit- 
ed) was not any barr to the Jnfant : But Bramplton chief Juſtice 
and Damport chief Baron agreed, That ſuch Releaſe,” by an Exe⸗ 
cuto2 of fuil age, upon receipt of the pꝛincipal money and the In⸗ 
fereſt , hall be only Aſſets fo2 the intereſt and money received. and 
hall not be a Devaſtavit foz the reſidue , becauſe he did that which 
ingood conſcience he ought to do. | | 


The King verſus Rooks 


— facias being ſued in Chancery again Thomas Rooks „ta 16. 
) ſhew cauſe wherefoze his Patent of the Office of Searcher of &.212. 


the Pozt of Sandwich cum membris, granted to him fo2 life}, 
ould not be ſeized as fozfeited, becauſe by enquiſition upon a Com- 
niſſion iſlued out of the Chancery, it was found, that divers mt(- 
rmeanoꝛs were committed by him, to the great pꝛejudice of the 
Ring, and fo2feiture of his Office. Mpon this the Defendant appea⸗ 
dthere, and traverſed the points found in the Enquiſition ; and 
thereupon twenty. fix Jſſues were joyned, upon ſo many ſeveral 
pints found in the Ofttce, ſome of them being triable in Kent, o- 
ther lame triable by a Jury of Midd. pon this, the Recozwd being 
delivered by the Loꝛd Beeper with his own hands, evidence was 


given at the Bar to a Kentiſh Jury upon ſeventeen of theſe Jf 2 Cr. 550. 


lues, whereof one of them was meerly fo2 his abſence from erecu- 
ting his Office fcom the tenth of June 10 Car. unto the twelfth of 
duguſt following. Unto this, the Defendant pleaded, That he 
vas ſick all the ſatd time, and Jſſue being joyned thereupon, he 
failed in p2oof thereof: The p2oof on the part of the Plaintiff was, 
Chat he was well in health at London at that time: This Jſſue 
vas found fo2 the Plaintiff; and to thꝛee other ſeveral times of his 
abſence kound in the Enquilitian, he pleaded, That he was in Pꝛi⸗ 
ſon, and in execution at the Kings Suit, by command out of the 
Etchequer : And upon theſe thꝛee Jflues, becauſe ſome doubt was 
conceived , fo: as much as the Impziſonment was at the Rings 
Suit, whether that ſhould not excuſe him fo2 his abſence, in re- 
gerd ok theneceſſity, he being committed fo2 debt to the Bing, and 


niſdemeanoꝛ in his Office. To avoid therefoze the Queſtjon (there 


king many other cauſes of foꝛleiture of his Office) it was contei⸗ 
Nijq 2 ved 
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Co. 9. 50 a. 


17. 


Ant. 362. 
2 Cr. 146. 
R. 183. 


18. 


anſwered, that they hap not any moze toſay, And the Court, be 


** 


ved the King ſhould not give evinence foꝛ them. Two other ſevera| 
Iſſues were, whether he voluntarily ſuffereo a Ship, laden with 
ſeveral commodities ( naming them) to be expozted, and other 
Ships to be impozted and unladen, without being ſearched? And 
upon the Evidence it appeared, that uch a Ship was impozted 
and unladen, and others alſo were erpozted beyond Seas , not be; 
ing ſearched 3 But theſe were ſo impozted and erpozted, when nei⸗ 
ther himſelf o2 any of his Deputies were there: Do it appears not 
whether it was by negligence oꝛ voluntarily; Foz he did not know 
ofthem , and ſo not within that Jſſue. But all the Court held, 
That this voluntary abſence and neglect, ſo as neither. himſelf 
no2 Servants were there to ſearch, is not only Craſſa negligentia, 
but a.voluntary permiſſion ; As if a Goalo? thould leave his Py: 
ſon doꝛes unlocked, and the Paiſoners eſcape, it is not only a nel, 
gent, but a voluntary eſcape : So here, &c. whereupon the Jury 
found this Iſſue againſt the Defendant. Another cauſe of fozfei- 
ture of the laid Office was in ilſue, viz, That he ſetzed divers goods 
fozfeited, ko not being cuſtomed, and accounted not fo2 them to 
the King, but converted them to his pꝛoper uſe. To this he plead 
ed, that he ſeized them, and was ready to account, and traverſeth 
the Converſion ; And upon the Evidence it appeared, that he 


ſetzed them as fozfeited,and never tenderdto account, no2 beought 


them into the Erchequer, no? fignified in the Exchequer what they 
were ( as he ought to have done) but he himſelf ſold them at Log- 
don, which was a cler Converfion ; whereupon this J\ſue was 
alſo found againſt him. | 


| Herbert verſus Laughluyn. Paſch. 12 Car, rot. 388, 


Rror of a Judgment in the Kings Bench in Ireland, in anE: 
1 ject one firmæ. The pzincipal Erro infifted upon was, that 
this Ejectione firmæ is bzought de piſcaria in ſuch a River. An 
becanſe it was not terra, aqua cooperta, no of any land, but only 
of a pꝛoſit apprender, all the Court ( abſente Brampſton chief Jy 
ſtice) held, that an Ejectione firmæ lies not thereof, no moge thin 
of common apprender 02 rent; where foze fo2 this Erroz the Judy 
ment was reverſed. But Jones ſaid , that peradventure an Afi 
would lie of fuch a Piſcarie, becauſe it is proficuum in certo loc 
capiend. But he cannot maintain an Ejectione firmæ. 


The Caſe of Foul wood && Bowen. Cujus principium ante. 
. pag. 482, 484, 488. 


4 "Dey being bꝛougbt to the Barr, and demanded what thy 
tould ſay. why Judgment ſhould not be given againſt them, 
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ing full, reſolved, that Judgment ſhould be given. Juſtice Jones 
p2onounced it, and ſaid , that although it had been objected, and 
was divulged, that it was an obſolete Statute, and it would be 
hard, if any ſhould be condemned thereupon; he thereto anſwered, 
That they were deceived ; fo2 it is a good Statute and in uſe, but 
many had not ben executed thereupon, becauſe they had their 


Clergie,Fo2 the taking whereof away, the Statute of 35 Eliz. cap. laſt os. 


9, was made, and ſome have been fince hanged ; and within theſe 
ten years one Thorcld was endicted and arraigned at Newgate 
upon this Dtatute, fo2 the taking of Miſtreſs Havers,an Oꝛphan. 
againſt her will, and marrying her; but he obtained his pardon, 
and avoided the conviction by this means. And whereas it is here 
zetended, that Sarah was married with her conſent, and there- 
e not within the Statute, he ſaid ( and we all conſented thereto ) 
That the taking being unlawful and againſt her will, although 
the marriage was with her will, yet it is felony within the Sta- 
tte: And they all held, although this was not a Marriage de 


| jure, becauſe ſhe was in ſuch fear (as the affirmed upon her oath) 


that ſhe knew not what ſhe anſwered oz did; yet it is a Marri⸗ 
ige de facto, and is felony within the Statute ; Mherekoze 
judgment was given, that they ſhould be hanged, 


2 


Termino 


1. 
Jones 402. 


R. 398. 
Ante 324. 
2 Cr. 44. 


1 R ol. G. 


— a. 
» as 


4$3$3+353+$3$4+ $34 $@#$23+424 


Termino Hillarij, anno decimo tertio Carol; 


Regis, in Banco Regis. 


— 


Kellend verſus Whyte. Trin. 13 Car. rot. 1626. 


jectione firmæ of a Leaſe made by John Arundel to the 
Plaintiff. The Defendant pleaded, that long time befoy 


the Leſſo2 had any thing to do, I. W. Gzandfather of the 


Defendant, was ſeized in Fee of that Land, holden in Socage; 


Anddeviſed it to T.W. his ſon (the Defendants father ) in tal; 


who entred, and died ſetzed ; which deſcended to the Defendant; 
Uh: reupon he entred and was feized in tail, until the ſald John 
Arundel entred upon him and diſſeiſed him, and let to the Plau 
tiff. The Plaintiff confeffeth the ſeiſin of J. W. and the deviſe in 
tail. But pleads a fine with pꝛoclamation to bar this entail, an 
conveys title to the Leſſoꝛ of the Plaintiff. And upon this Plz 
the Defendant demurred. And Maynard ſhewed the cauſe to be bp 
cauſe the difſeifin is the material part ofthe barr, and the intailis 


but an inducement thereto ; and therefoze he ought to confeſs am 


avoid the viſſeiſin alledged, oꝛ traverſe it. But Rolls, fo; the 
Plaintiff, maintained the Replication, becauſe it conveys an efpe- 
ctal Eſtate to the Defendant, and a Deſcent thereby, And it ſuf 


ceth to avoid that entail alledged. And in p2oof thereof, he reyn 
upon Heliars Caſe, Co. lib. 6.fol. 24. But all the Court (abſente 


Brampſton ) held, that this Replication is vitious; Foz it is but 
argumentative, and is no expꝛeſs confeſſion and avoidance , -andit 
ought to anſwer the material part of the barr, which is the Deſſel⸗ 
ſin; And he ought not anlwer unto it by argument : And it is not 
like Heliars Caſe ; fo2 there both claimed the ſame Term, which 
cannot be gained by any,unleſs by Gꝛant, and there entitling hin- 
felt by a foꝛmer Gꝛant from the ſame perſon, by whom the Defen- 
dant claims, Jt is a good confefſion and avoidance of the'laft af 
ſigqnment : Whereupon tt was here adjudged fo2 the Defendant. 


Perry verſus Diggs, Trin. 13 Car, rot. 402. 


Rror of a Judgment given at Marlborow. There the Plaſt 
tiff declared in an Action upon Trover againſt Baron and Fen, 


That they coyverted ad uſum ipſorum; and, after Uerdict , upon 


Not guiltypleaded, and Judgment fo2 the Plaintiff, the Erroz hen 
aſſigned was, that the Declaration was not good: becauſe 2 Heme 
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(overt, with her Baron, cannot convert to the uſe of the Teme, but Ante 254- 


reberled. | wy 


Reeve verſus Digby. Trin. 13 Car. rot. 303 


'Rror.of a Judgment in the Common Bench, in an Action up- 3. 
L. on the Caſe, fo2 the diſturbance of uſing his Common in a cer- 
tain place called The Lakes, and ſhews the pꝛeſcription of Com- 
mon, And the diſturbance by digging 400p0, Turffs, and making 
of aFiſh-pond. The Defendant pleaded , that he was Low of the 

ano2 , and impꝛoved the ſatd ſeveral parcels , accoꝛding to the 

atute, leaving ſuffictent Common in the reſidue. Illue being 
thereupon, the Jury found, quoad the parcel where the digging of 
the 40000. Turffs was, That the Defendant had not left to tbe 
Plaintiff ſuffictent Common, and aſfſefled damages five ſhillings 
and coſts. And quoad the digging of the Fiſh pond, That the 
Defendant had left unto him ſuffictent Common. And upon this 
Uerdict Judgment was given fo2 the Plaintiff fo2 the firſt, which 
{sdirect!y found againſt the Defendant : And fo2 the other part, 
digging of the Fich⸗pond, Judgment was foz the Defendant , 
and the Plaintiff in miſericordia: And hereupon the Erroꝛ aſſigned 
has, that this Uerdict was repugnant, to find that he had not 


. ſufficiency of Common, and that he had ſuffictency of Common: 


(gherefoze the firſt finding fo2 the Plaintiff is good; and the find- 
lng ol the ſecond, which is repugnant, is void. And the Judgment 
being fo2 the Defendant fo2 part, is erronious. And of that opi⸗ 
lun was Berkeley, becauſe it is one intire Jſſue. But I held, that 
theUerdict is good enough; fo2 it is in diverſis reſpectibus; and 
tmap be, he had ſufficient Common notwithſfanding the Fiſh- 
pond, and had not ſufficient, in reſpect of digging the Turffs : Sg 
the damages to the Platntiff is only by reaſon of the dig f 
Curff. And Jones doubted thereof, Per quod Adjournatur. 


Hughes verſus Bennett. Trin. 13 Car. rot. 1536. 


Ovenant. Upon demurrer the caſe was Edward Bennet Co- 


venants, in conſideration of a Barriage ofhis ſon John Ben- 23 
net, with Elizabeth the Daughter of Hughes, and ſuch a poztion ta > Ko. 245. 


be paid, to ſtand ſeiʒed of ſuch Lands to the uſe of the wife fo? life, 
and to the uſe of the fon in tail, and Covenants in the ſaid Inden⸗ 
ture in fon following, viz. that he was ſeized in fee of thoſe Lands 
ofalawfulEſtate in-fee,notwithſtanding any act done by him, Gc. 
Ind, That the ſaid Lands were of the annual value of 200 l. per an- 
nun , 
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Ante 107. 


num, ultra Repriſas. The Defendant pleaded, that they were of 
the value of 200 l. per annum, notwithſtanding any Act done 

him. And hereupon the Plaintiff. demurred. And it was argued 
by Lane fo2 the Plaintiff, and by Rolls foꝛ the Defendant. Anda, 
ter Argument at the Barr, all the Court reſolved, That theſe 
wo2ds , Notwithſtanding any Act, &. do not refer to the ſecond 
Covenant, but only to the firſt part: But the value is pꝛaperly in 
the conuſance of the Covenantoz. And it was his intent, that 
the ſhauld have a Joynture of the annual value of 200 l. abſolute, 


ly: And it is not pꝛoper to ſay , that fo2 any thing by him, &c, it 


ſhould be of ſuch a value ; but abſolutely - that it ſhould be of 
ſuch a value: Chereupon it was adjudged foz the Plaintiff, 


the Judgment was affirmed 2 *2:7c, 
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Fall verſus Marſhall. Mich. 13 Car. rot. 4r. 


L KRror of a Judgment in the Common Bench, in Aſſumpſit. 
7  (Uhereas the Defendant; in confideration of 130 l. paid and 
ſecured to be paid, bargained and ſold unto him, ſeptimo 

-Martij, nono Caroli, anno 1634. all th? Furzes growing upon ſuch 
partei of Land, to be taken;befoze Mich, 1635. That the Defen- 

kaut, in conũideration, ac. afſumed to the Plaintiff, that he ſhauld 

-peaceably permit Him to enjoꝝ the ſaid Furze, and quietlip tu carr n 
them away without diſturbance; And although the Defendant had 

permitted him to carry away fifty loads of the ſaid Furze; yet he 

did not permit him to enjoy all accozding to his pꝛomiſe; but di⸗ 

ſurbed him from taking i000 Loads of them, which were grow W 
won the Land at the time ol the Bargain. Mpon Non aſſumpſit . 
geaded, and found fo2 the Plaintiff, and Judgment: given in the 

Common Bench. The Erroz aſſigned was; becauſe he dottz not ſhew 

the certain time of: diſturbance, whether it were befoze Bichnelnas 

1635 · otherwile there is no cauſe of Action. But all the Court te- 

lolbed, That this is no cauſe of Erro; Foz being alter Merdick, 

it is intended, that it was within the time, the Dekendant having 

pleaded Non aſſumpſit, and the cauſe of the damage appearing upon 2 
the Crlal, othermile there had been no cauls ta hade damages: ana 09 
it is not material that the time of the diſturbance ſhould be alledged 
inthe Declaration; fo2 it is collateral to the p2zomile : Ciherefoze 
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1 22 James verſus Tutuey. Hill. 1 1 Car. rot. 753. | 
in Rrot of a Judgment in Replevin, in the Common Bench. 2. 
1” There the Delendant made Conuſance as Bapliff to Sir : gol. 355. 6. 


224 


John. Stowell; Fozsthat the ſain Sir John Stowell was: ſeized — 


in Fee ol the Panoz of Somerſon, whereof. a great Maite called 
Kinimore ig, and from time whereok, ac. was parcel. And 
that the ſaid Sir John Stewell, and Yr Cone ic. 
Nee | tr ave 
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the ſaid Sꝛdinance, and the penalty — the. diſtreſs 


1 Nol. 363. 


x Kol. 364. 


the 
mint being given fo2 the Avowant, Erro: was bought: And! 
Bear aſſighev fo2 Erroz, firſt, | 
ta bind one foz his Inheritance. But all the Court help, Cham 
Oꝛdmante dy cuſtom foz the Government ok the Common '(s 
good; Anvthis is not to take away the Inheritance, but foz'regi- 


at tze Bar, it appeared by one witneſs , that he ſpake to 1 
= 


have had, time whereof, ac. in the ſaiv Yooz a Court to be holden 
twice every year by the Steward of the Manos, in which Court, 
upon ceaſonable S.rumons, ul the Commonets within the fi 
Common have uſed 2 02 to he amearted: And that within 
th: Yano? is fuch a Custom, That the Steward Mould out of th; 
Commoners , chooſe a Jury to inquire of all Purpzeſtures and 


Misfeaſances within the ſatyd Common; And that the ſain 


hav ufed to make Oꝛdinances concerning the well uſtng th? — 


mon; And that all thoſe who had Common, had uſed to be obe⸗ 


dient to the perfozmance of thoſe Ozdinances.,, under a reaſons 
ble pain to be ſet down by the Jury: Foz which pains fozfeitey, 
the Lozd of the Manoꝛ hath uſed, time whereof, ac. to diſtrain; and 
alledges in facto, That at ſuch a Court a By-law was made by 
ſuch, being Juroꝛs, whereby it was o2vered, 

ſhould keep any Sheep in the bounds below the Meer, under | 
pain of thzte ſhilitngs kour peute. And fox keeping Sheen agi 


ken. Aud upon this conuſance murred. And Ju 


That this was not a good By4gy 


{ating the Cammon. Vide 15 Eliz. Dy. 314. Co. 5. 62. 21 H.. 
Detcondlp, Becauſt ge doth not ſdew, that the Plaintiff hav notice 


of this Oꝛdinante. Bat it deing pꝛoclaimed iu Court, as twas a. 
-lepgev in the Plea, he, being a Commoner, is bound to take notte 
"thereof; fo2 none eife is bound to give him notice. Thiroly, & 
.eauſe cofts are given in this Caſe to the Defenvant ; And it was 
, that it in aut of the Statutes of 7 H. S. & 21 H. 8. being 


Diltrcſs foz a penalty. Anvof that point the Court would adviſe 


Vid. Reſiduum 312. 


The King verſus Hey ward, and two others, his Sureties. 


Jo facias upon a Recogniſance ot the good behaviour. The 
Bw 


Breach was aſſigned, Becauſe Hey ward ſafd to a Conftable, 


in execating his Office, Thou art a lying Raſcal, Secondly, Be 


cauſe be ſaid to another who thzew down his Hedges, One of you is 
dead of the Plague, and I hope I ſhall ſee more of you to dye of the 
Plague. Thirdly, Becaule he (aid to a' woman, That ſhe was an 
Whore and Jade, and other fowl woꝛds concerning her incontinen⸗ 
cy. Fourthip, Becauſe he fad to one in the Church-yary, after 
Evening⸗pꝛaper, That he was a forſworg Knave, and à perjured 
Knave. The Defendant plead:Þ Not guilty; And upon evldente 


hat no Commonet 
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jocks:about him, Thou art a lying Raſenb Aud the ather witneſſes 
nathe behalf ol the King did not pꝛove n That theſe .wozds were 
in diſturbanxzofi:theerecuteiurot. his Me, of fag np att avout 
te erecuting or bis Office: And fox a ther woꝛos they were 
pivs of heat and intempetance: But none at them tended to the 
brach of Pence; o2 to the tedrour uf cagy;; 3102: mas there any att 
done, but only evil wozds, And ok thoſt-v@2vs; the perſans againtk 
he ſnate them, gavethe ocraſion. And although ihr manner 
I ipcaking may be good cauſe iu diſcretion: ta hint aue ta bis gu 
nbiaur; pet ane being tunnd, won aylys tnkichitedd-notto abe 
werb of Pente, nzterrifiigeathers), amt Devittantcc. sha 
jt be ſufficient caule ot tozteiqueedf a HgcopniſancesFo2 then;by 


uch pꝛetence ol wozds a man ſhould be in danger of his Recogni⸗- 


ſance, which would be inconventent. TWherefoze it was left to the 
— conſider of ths verity and validity of the Evidence, and of 
e manner of ſpeaking them. TUhereupon, they being a ſubſtan- 
tal Jury, conſidering thereof, gave their Uerdict fo2z-the Defen- 
ne you he was not guilty. Vide 2 H. 7. 2. 22 Ed. 4. 35. 18 
0. 4. 20. ; 


The King and Informer verſus Fredland. 


or of a Judgment in London. Mpon an Infomation upon 

the Statute of 5 Eliz. fo2 uſing a Trade wherein he was not 
bought up as an Appzentice fo2 ſeven years ; viz. fo2 uſing the 
Crade of an Hempdreſſer. And foz this the Erro2 was aſſigned, 
and all the Court held, That this is no ſuch Trade as is within 
that Statute ; Foꝛ it is not a Trade requiring much learning oz 
$kill, And every Pusbandman doth uſe it fo2 his neceſfaty occaſt- 
ons, and it is not within the wozds oz intent of the Statute. And 
Jones ſatd, He much doubted of the ufing the Trade of Baking 


ben, -becaufe he affirmed, that the Drſeantt uod ru catry Picks 


ud Bꝛewing. But it was thereto anſwered (to which he agreed) Moor 835. 
chat it extends only to common Bꝛewers and common Bakers, 22183: 
ind not to any who bzew oz bake in their pꝛivate houſes ; whereupon Co 8. 130.2. 


Rule was given, ( abſente Brampſton) That Judgment ſhould be re- Co.11.54 a, 


verſed, unleſs cauſe, c. Note, this was without argument, being 
ſonceived to be a clear Caſe. y 


Anony mus. 


| pans upon the Caſe, fo diverting of an ancient water-courſe, 
\ quicurrere conſueviſſet & debuiſſet to his Mill. After Not 
puilty pleaded, and found fo2 the 2 it was moved by Rolls 

rr 2 in 


5. 


— 
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Co. 4. 84 b. 


co 10 39. b. 
Hob. 44 


Poſt. 37 $o 


o otherwiſe. | "But: C 


Declaration 


quus Aquæductus, 
Jebuiller, it compulath | 
En en fox the Paint, - Tio? 
2 git U | 

Afterwarvs'the lame dap, — Aion upon ihe Caſe, 
verting an ancient waterzoirſe, quiadterram Je upon Caſey to 
— — — — —— —— and taz his Catia io 
wink. © After Merdict kad the me Bate wag given nt Henden tookthe 
Cy vet) CER Men 3 bim. 
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Jones . 


ER "Obligation QE1 oa l. [vated i N « 10 Car. 
tnith condition fo2 the payment of zn l. at the end of fix 
The Defenvant 


Panths. ant pleaved the Statute: of 21 Jac. of Uiſu- 
ry;lbþich malten duch an Obligatian to be vom, gc. The Wlatu⸗ 
tif replies, That he leut the ſiſty uns fois pear, and that the 
Dale ndant ſhouly pay eight nuunds tog the @ibearance fo? a year, 
wdthat the Lone ſhould — until the end of the 
te was wave payable at the 
k. — laid 


007 it eight 
pounds (02 ſald 1 2. of 
| July. — Eel (9t 100k tg dA —— year,” Oꝛ that 
be thould fozbear it fo2 a whole pear. ' And hereupon the Plaintitf 
I demurred: And Rolls fox the Pitaintiff hema, That the dar was 
il; becauſe it wan not pleauen , Quod corrupte aggreatum ſuit, 8c. 2 cr 308. 
ag ſo ia the courſe ot leading. And the Nea is, That he ſhould 
have faz Intereſt 02 lozbearing; And he doth not ſap corruptè. 
&c. Andfo2 this cauſe the Court (abſente Brampſton) held. Chat 
the bar was ill. And that the Replication is well enough. Second⸗ 
5 ly, It was objceted, That this allegation is againſt the wozds of 
no i the Condition. But all the Comet held, he might well make 1— 2 Cr. 378. 
an allegotion ; Fox it is the chewing of the true _— That 
nointereſt was to be pald by the laid agriement, but ſuch as ſtood 
with the Law. Thirdly, Rolls excepted to the Rejoynder, becauſe 
he makes thereby the day to be parcel of the:Jflue, which ought not 2 Cr-20r. 
tobe, —_— to have traverfed the agreement only; and there- 
2 the Rejoynder to the bar was ill. And this was the opinion of 
the whole Court: But no Judgment, becauſe the Plaintiff offeren 
to accept his Debt, and the Defendant offered to pay it, cc. 
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Jones 405 
1 Rol 728. 
2 Rol. 495. 


Ante 399. 


3 
1 Rol 537. 


Term; And fo? that point, all th Caurt held, that a ſurrendet 
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„ e lloyd verſus Gregory, „ - - > « @ 
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E Jectione firme. Upon ſpecial Merdict the Caſe was. A Leaſ 
= fo2 ninety nine years being made by a Dean and Chapter x Ed 
to begin at 

Leaſe of fifty yeafs,” mays ung 38 Hen. 8. Abis Leaſe bein 

aſſigned to John Shephard und Mum -St ethers » Infants — 
eleven years of age, They, anno 29 Eliz. (which was befoze the end 
of the term foz fifty yzars)- take g new Leaſe of the lame Lands 
from the Dean and Chapter, fo; the ſame term, and koz the ſame 
rent, and upon the ſame covenants ; And after the end of the ſai 
term fo? fifty years , the Infantsdetngoof full age, enter, and hold 
by that ſecond Leaſe, and pay the rent accozdingly to the Dean and 
Chapter, which they accept fo2 divers hear? Am 

new Dean and the Chanter cauſe an entry to be made., [to:hvoin 
this Leaſe, and let it tathe Defenvant; who entred nd eu un 
who were Jnfants, and made u Leaſe to the Platateff; 8c. hi 
was argued by Whirwickfopthe Plaintiff, and by Maynard fvythe 
Defendant-; The firſtqueftion'was;Cghetheran/Jifant nay! tir. 
render a future intereſtbythe taking a new Leaſe; Foz if he h 
actually ſurrendzed, it ihad bien void being but an intereſt ofig' 


* 
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an Infant cannot be by Derd, but I is abſolutely: void; and 
ſurrender by acceptance of the fecind:Leaſe is void; becauſe it iy 
without increaſe of his term, oz Decveaſe of his rent; and ther 
there is nor an apparentbenefit . o@:the ſemblance ot a benefit , hig 


Acts are meerip void; and here is nobenefit oꝛ appearance of anyts 


the Infant , foꝛ he hath no manner ot advantage thereby, but cauſ 
of quarrelling by this Leaſe. Secondly, Whereas it was objen 
ed, That it doth not appear; that the Infants. bad a Leaſe fog nine 


ty nine years ; fo2 it is milrecited in the Gzant , viz,the Gzant man 


tions the Leaſe fo2-ninety nine years tocommence ad Feſtum An- 
nuntiationis, after the Leaſe fo? fifty: years be determined, and it 
ought to be a Feſto Annuntiationis, Che Court held it to be all one, 
fo2 there ſhall be no fraction of a day, and it ſhall begin inffantly 
from the determination of the foꝛmer Leale; and it is not like the 
Caſe of Millward and Manwaring, Where there was a recital; 


That a Leaſe was made 28 Hen. 8. fo2 years, and that Leaſe was: 


granted, ac. whereas in truth it was dated 27 Hen. 8. Foz there is 
a whole years difference, and no ſuch term; TUberefoze it was ads 
judged fo2 the Plaintiff. i 15 3:33 3 


Arundel werſus Sanders, Hill, 3 3 Car. rot. 1266. 
81 reſpaſ upon the Caſe, bꝛaught by Bill in the Kings Bench, 


ſuppoſing, That the Defendants Father held of _ ſuch 
und 


Fea of the Annunttationf after the end ur a 


re rr e oo coca . ˙ ² w-·W ci. as. 
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Land by Knights ſervice, and died in his Pomage, his Heir within 

age; and that he tendzed unto him a convenient Marriage, and 

ſ:zws what. ac. and demanded of him the value of the Marriage, 

» | 6@ The Ocfendant Proteſtando to the Tenure pro placito, tras 

verſeth the Tender. c. And hereupon the Plaintiff demurred, and 

it was relolved, that the Plea was ill; Foz the Tender is not tra⸗ 

yerſable. But Bear fo the Defendant moved, that the Declaration 

z all, becauſe he declares in an Action upon the Caſe , where it ought 

{9 be in valore Maritagij. And the Curt doubted of this point. be⸗ 

gzuſe there is an eſpecial oziginal Writ de valore Maritagij. But 

nes concei ved, that Action upon the Cale is maintainable. As an 

mon upon the Cale lies to; an Eſcape, as well as Action of Debt; 

ere it may be the one way oz the other. Another Exception was 

taken to the Declaration, becauſe it is not ſhewn, that the Anceſtoz 

has ſeized in fee of the Land ſuppoſed to be held, ac. And that was 
ſenceived to be a material exception. Et adjournatur. 


- Middle more verſus Goodale. 


bk. hen £7 
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Ovenant. Uhereas the Defenvant by Jndenture enkeoffed J. 5. 
ot ſuch Lands. and covenanted fo2 himſelt and his Heirs with 
the Feoffer his Peirs and Aſſigns, ts make further aſſurance upon 
requeſt: which Lands J. S. conveyed to the Plaintiff, who bzings 
Pun Becauſe the Defendant did not levy a Fine upon the 


was Wis . - FR Soc ed SRee 
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ntiffs requeſt. The Defendant pleaded releaſe from the ſain 
.S. with whom the firſt Covenant was made. and it was dated af- 
thecommencement of this Suit; and thereupon the Plaintiff 


r — 
OR „ bene 


Land, and that the Aﬀſignex at the Common Law, oz at leaſt- 
ile by the Statute, chall habe the benefit thereof- Secondly; They 
that although the -bzeach was in the time of the Aſſignte, yet it 
6: releaſ? had bien by the Covenantee (who is a party to the 
2D, and from whom the Plaintiff: verives) befoze any beach, 
— the Suit commenced it had bien a good bar to the Aſſigny, 

gn bꝛinging this TUrit of Covenant. But the bꝛeach of the Co- 
us being in the time of the Afſignee, fo2 not levying a Fine, and 
the-Action bꝛought by him, and ſa attached in his'perſon, the Cove- 
zantie-cannot releaſe this Action, wherein the Aſſignee is interefſed; 
Whereupon Rule was given that Judgment ſhould be entred fo2 the 
Plum unleſs cauſe was ſhewa to the contrary by ſuch a day, 
Mde reſiduum poſtea, pag. 505. 17 


1 | 


Thomas Harriſons Caſe. 


F Homas Harriſon wag endicted; Foz that 4 Maij, 14 Car. the 
Courts of Common Bench, Kings Bench, and 
ſitting, he ruſhed to the Bar of the Common Bench. and tn diſtur⸗ 
bance of the Juſtices , and of the Court, and — of 
N. uſtice, 


2Cr. 68. 1 50. 1. 
Co. 5. 19. b. 


Ante 142. 


4. 


1 Rol. 321. 
2 Rol. 411. 


2 Cr. 5311. 


urred, and all the Court agried, That the Covenant goes with : aol.gar. ; 

e 137,138. 
o. Lie 215. 
R. 183. 


Chancery » Hutt, i 31. 
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Juſtice, and againſt the King , and his Regal Majeſty palam & 
publicè & malitioſe, intending to dꝛam Juſtice Hutton, one of the 
Juſtices of the Common Bench, into diſpleaſure of the King, amd 
ok other his Subjects, and to bꝛing him into danger of his life, and 
fozfciture of his life and goods, ſpake theſe woꝛds of him, the ſan 
Julttice Hutton, inthe pꝛeſence and audience of the Juſtices there 
Ante 175- fitting, I accuſe Mr. Juſtice Hutton of High Treaſon : He beim 
- hereof endicted, pleaded Not gu.Ity, and by a Jury of Knights an 
Eſquires was found gutity ; Be conkeſſing that he ſpake thoſe 
woꝛds purpoſely and openly, becauſe Judge Hutton in his Leg 
ment in the Exchequer Chamber maintained, that the Bing mig 
not charge his Subjects to find Ships; and that therein he den 
his Supzemacy: And alſo, that by this means he ſtirred up the Sib, 
jets to ſedition againſt the King. And being hertupon found gay, 
the⸗Judgment was, That he ſhould pay a Fine to the Ring 
5000 |. and be tmpziſoned during the-Bings pleaſure, and ſhoilſh 
have a Paper upon his head ſhewing his offence , and go therewith 
to all the Courts ol Weſtminſter, and mak? his ſubmiſſion in every 


then 
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Jones 409. 


without other addition. 

Quod non acceſſit ad A. Eccleſiam Parochialem prædict. And thett 

is not any Church mentioned bekoze: And the Court held, that nom 

of the Exceptions were material; and it was doubted *whetherji- 
ny excepti«n be good upon tonbiction of Reculancy; Foz the Sts 

tute of 3 ic. is pꝛeriſeiy. That it ſhall not be void aj burhar gent 

default of foʒm, 02 other matter, until after conforming: ay 
5211 comin 


Caroli Regis, in BancoRegis. cor * 
coming to the Church. But afterwards, becauſe the Judgment 

was not Ide o capiatur, and the omiſſion thereof is apparent ta the 

Kings pꝛejudice, And fo2 that, upon every conviction in Endict. | 
ment, the Judgment is Quod capiatur , fo2 this cauſe the Judg- £03.99. 

ment was reverſed. i | 5 


Middlemore verſus Goodale. Ante pag. $03. | 


X 7 As moved again by Bear foz the Defendant ; and he took 7. 
VV exception tu the Declaration chat it was not good, becauſe Joe 408. 

, hebzings the Action , as Aſſignee of Allignte of the Covenantie , ***” 

ind ſhews, that the conveyance was made to the Plaintiff, and 

Frances his UUife,and to theYeirs of the Hus band; and he bzings 

I Action ſole without naming his Matte, who is pet alive; ſo it is acre 438: 
iat good; fo2 he ought to have jopned his ite with him in the 2 Cr. 355, 

Aton. And of that opinion was all the Court (abſente Brampſton ) 346. 

-Yytſhereupon Judgment was given fo2 the Defendant, Quod que» 

rens nihil capiat per Billam. : 


Mann verſus the Biſhop of Briſtoll, Robert Hide and Richard Hide 
Wo Iancumbent. Paſch. 14 Car, rot, 467. F 
9 Uare impedit in the Common Bench, fo2 the Church of Woo . 8. 
ton — in the County of Dorſet. Che Plaintiff entitles Jones 407. 
meelf to the Avvowlon, oz that Margaret Chubb Was ſeized in 04. 
keel the Manoz of Wootton Fits-pain, ad quod the Avvowſon 
is appendant, and upon 12 Septemb. 20 Jac. let it to Robert 
k ko; years, a die datus, that 7 3: Septemb. 20 Jac: he æntred and 
ins polleſſed, and that Margaret by. Andenture 13. Sept. zo Jac. 
mew the Reverſlon to William Biſhop and others, to the ufe 
the laid Margaret fog Yer like; and after to the ule of Joan 
Qook and the Heits of her body. That afterward Margaret died, 
and Joan entred, and levyevaFine to the ſaty John Mann of the 
ſafd Yanoz, ad quod, & c. TUhereupon at the next Avoidance the 
Plaintiff pꝛeſented, ac. The Defendant. Robert Hide confeſſeth 
the ſeiſin in fix of the ſaid Margaret, @ that ſhe inkeoffed him of the 
Yawo?, ad quod &c whereby he pzeſented, Sc. and traverſeth the 
Rant of the Reverſton, modo & forma, Ge. and Jſſue theteupon. 
Richard Hide, as i pleads and intit les himſelk; foz 
gat Margaret Chubb being ſeized in fee 4 Aug. 19 Jacobi, by her 
Ded granted to Robert Jacob the firſt and next Avotdance ; and 
Robert Jacob dieb ang ninde ſuch a one his Executoz, who 
Rauten the wert Avoldankk to the ſaty Hobert Hyde, who pꝛeſen⸗ 
f rhereto th? Defendant Richard Hyde. The Jfſue was upon 
this, Non conceſſit: The Jury upon theſe Jiſues found a ſpecial 
edict. Foz the fra, th ey find the Leaſe and Gꝛant of the Revers 
n; and that it was to the feof the lald Margaret, during her 
le; and after to the uſe of Robert _— _ oan Cook came [0 
th . tys 
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Ir 


was argued bp Orimſſon foz the Defowant , That theſe Eden 
being determinen, nerd nat be mentiqnen, eſpecially in this g 


— _— 


—— 


the age of twenty one years : and after to the uſe of Matthey 
Chubb and Joan Cook, and the Yeirs of the body of Joan, by the 
ſaid Matthew to be engendered; and after to the uſe of the ſaid 
Joan and the Heirs of her hody ; and after to the uſe of Robert 
and his Heirs. And they find,that Joan accompliſht her age of twen 

ty one years befoze this Action bꝛought, and that MarthW died 
without Jſſye ofthe body of the ſaid Joan, And that upon 4 Aug, 
19 Jacobi, Margaret granted to the ſaid Robert Jacob, durante vila 
ipſius Roberti, primam & proximam advocationem r. and that be 
died befoze the Church became void; and whether this were angh- 
ſolute grant ot the next avaidante, as it was pleaded. o2 not, s 
the queftion ? And it was adjudged in the Common Bench ka; the 
Plaintiff, Quog non: And this Judgment was bere affirmed; Fo 
it is not an abſolute grant of the next Avoydance, but it is limite 
unta him to pꝛeſent to the Advowſpn, if it becomes void during his 
life, and not, that otherwiſe it chauld ga'ta his Executozs, Mb 
condly, It was moved by Holborn faz the Plaintiff in the Wit 
of Erro?, that the iſſue being upon the grant of the Reverſian; 
whether it were granted mods & forma prout? The Gerdict found, 
that it mas granted ta the ule of Margaret fa; life ; and after to ij 
uſe of, Sc. ut ſypra, Aud althaugb it be found, that the Effates wee 
determined befoze the Action bzought -, pet it ſhould have ben 
then ; Foz there is no ſuch Giant, modo & forma prove. Eat 


fo2y Suit, The queſtion being anip fa an Avoyyance faln; Anzs 
though the Traverg be — conceſſit modo & forma, that 
extends not ta the uſes d, hut gon eonceſſit Reverſion au 
& forma prout, and it ia fund Quod conceſſit Reverſionem mg 
& forma, andthe Eſtatea determinen , nern nat be mentioned 
be made to the Durvivozs, not menttonins bim that is dead; af 
all the Court being ok that apinion, Judgment was affirmed. 


Evans and Cottingtons Caſe. 


7 
5 
* 
hb 


rand Riot. that they, with others there named, ta the nun 
her af one 85 perſons, made a Beſcous. and Aſſault, upd 
Henry Smith a Bapliff, mho by virtue of 
of Middleſex , againſt W iam Cleer,, 
carrying him ta Pziſon,aud they.pzacuret 
reſt was at Charing-Croſs in the Partth of St. Martins iu Mid , 
ſex; and after the Arreſt, they aſſquited-the Bayliffs , and bei 
them; and the Baylitfs . the Coner, inta an bouſe faz it 
keeping againſt the Tumult they aflaitlted the Baule, and north 
ſtanding a Juftice at peace, aſified with thzes Conltables nrane 


En any Cottington, and tenen others , were. envicted thy} 


A 


r 
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camavion fo; kerping the peace and fo their departure, yet they 
toni ue d their alſuumt, breaking open the hauſe, and with tavaers 
tuen ſrom the Kings-houſs at White · hat ( wert the; ith 

- {Coktt-were refldenc)upouths twenty fourth of Marth 13 Can 
wal, in ths afternoon of che lain day. mate this Riot and Reſcous , 

is catyied the Pꝛiloner atwaptheough the Rings house, apd cau- 

him to elcaps. Upon this Endictment nine of them being ar» 
ges pleaded Not guilty, and faut of them, via Evans, Cotting- 

46007 Thomas Groom, and Heatley, being arraigned, were found 
up, and five of them were found not guitty:; but again&thire of 
em was probable Evivence , that they wers aiving ta this Riot 


SY GS = j 


| | ; rer into rhe houſe with a amn uon and a ä ttle upd 
himſelf, ſhouls faud upan the 


good behaviour. 


Lureties ko2 their 
4 Thomas Barkhams Caſe. 


0? Thomas Barkham, upon an Habeas Corpus awarded to 10. 
the Warden of the Fleet, was bzought to the Barr, and it 

bas returned, That he was committed 11 Novemb. 1637. by 

{Warrant from the Lows ofthe Countel to the Fleet, to remain | 
there until other ozver given; And fo2 that there was not any cauſe Ae 133 
of commitment mentioned, either in the Bittimus oz Return, the r 21 2 
— mg he ought not tobe deteined in Pꝛiſon; whereupon Poſt. 552- 
was Bayled, | 


Lawſons Caſe, 5 


e Lawſon at the ſame time, upon another wit of Habeas II. 
C Corpus to the Narden of the Fleet, and returned, That be 
FF has committed 4 Maii 1638. by the Loꝛds ofthe Councel, and no 
= F cauſe ſewn, was therefoze let to Bayl. 
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Smith verſus Smith 


A Sſiſe of a Rent-ſeck in the County of Cambridge. Upon a 12, 
. ſpecial Merdict the Caſe was, Set a Rent-ſeck was _ 
2 
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ted ol four pound per annum by John Smith to Nathaniel his Son 

in fee, iſſuingout of an houſe called the Unicorn: in Lynton, payable 

at the Annuntlation and St. Michael , at the hauſe of the ſaid Ne. 

thaniel, in Lynten, to begin at Mithaelmag afrer his deceaſe, am 

gave ſix pente in name of Seiſin, And to2 rent due-at the Annungig, 

tion 1695. and ſix pears befoze, and not paid, Sc. The Jury fin 

the craiit ofthe rent and ſeiſin given, and the demand at the ſai 

houſe called the Unicorn, at the ſaid. feaſt ok the Annunti ation 

1637. and that none was there to pay it? And whether this were 
F a dliſeiſin koz the Rent arrear, was the queſtion? The doubt wag, 

p.Con.71- whether le were a good demand for the Rent,at the feaſt of the Ay, N 

roſt.z21. Auntlation;/ at the houſe out of which it was iſſuing, and not at-th 

houſe where it was payable: And it was reſolbed by the chief zu 

Tice and by my ſelf, being Juſtices ol Aſſiſe, after advice had mi 

other of the Judges, who were of the ſame opinion, that it wat 

3Cr.324 F605 demand; and adiffeiſin foꝛ not payment;and.that this gilt a 

LirelSe&.235 Ar pente in name of ſeiſinwas good ſeilin : And the Jury foundg] 

in damages, viz. twenty four pound, not menttoning it ta de n 

Arrerages of rent; and it was well enough, fo2 the Pzelidents 

warrant both wayes ; whereupon it was adjudged fo2 the Paß 

Fill. Vide Gok:Litt, 15 3. b. Cok. 7. fol. 18. 29. a. and the Book of Entries 

fot. 98.8 h Hill. 45 Eliz. rot. in Com, Banc, Midd. Aſſiſe r 

> aw 1: 15 ; T5 170 130 
mg 4 Onur : ng: 1604 Tat 
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edt tees. Anonymus. 
418 againſt Baron and Feme, loz bꝛeaking 
1 bis Cloſe. After Uerdic fo2 the Plaintiff, the Baron died 
betwirt the day of the Niſi prius, and day in Banco. And now 
Archibald moved, That no Judgment ſhould be entred : Foz 
the Baron being dead, the Action quoad her, by the act of God, is 
abated 2 And fo2 that cited 6 Ed. 3. 295. 11 H. 7.6. And it was 


held by all the Court, that the death of the Plaintiff oz Defen- 


ant, after Mer dict by Niſi prius and heloꝛe the day in Banco, ſhall 
abate the Aa a Aid l Aer be but one 
'perion in Lau; pet, foꝛ as much as the Baron is dead befoze the day 
7 — 2 vo Judgment map be entred; And if it be entre, it is 


Exroz. Biit-becaule this is in an Action of Treſpaſs which is but pon. 34 
perſonal, and ef and ſeveral , the Court doubted: Foz it ig * cr. 19.336. 


clear, I the Fee had bien dead and the Bar» ſutvived, Judgment 
hould have been entred againſt, him. And the realon is the ſame , 

the ſurviving ſhould be. chargeable {02 the Treſpaſs. But 
ether the Bill ſhall abate, the Tourt would adviſe ,- per quod 


£ 


Ceely verſus Hoskins, Hill. 23 Car. rot. 696, 


14 Rror of a Judgment in the Common Bench in an Action for 


. theſe words, thou art forſworn in a Court of Record, and that 
will prove. After Uerdic upon Not guilty and found foz the 
Plaintiff, the Defendant there moving that theſe wozds were not 
actionable, and Judgment being there given fo2 the Defendant, a 
Mit of Erroz was bzought and affigned in point of Judgment. 
And now Rolls fo2 the Plaintiff, in the Tit of Erroz, moved to 
have the Judgment reverſed , becauſe the wozds are very ſlander- 
dus; and as much, as if he had ſaid, Ye was a perjured perſon. 
But Maynard foz the Defendant, in the Cit of Erroz, ſaid, That 
it had been much debated in the Common Pleas, and the Court 


there agreed, That the Action would not 1ye; and he conceived the 


reaſon to be, Becauſe he did not ſap, in what Court of Kecozd he 
was-fozſwozn' ; Noz that he was fox\womn in giving any evi⸗ 
dence to any Jury: And it may be that he intended only, that he 
was foz\wozn , not judiciallp, but in ozdinary diſcourſe in LI 
| our 
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3. 
x Rol. 8 8. 


4. 
1 RO. 128.9. 
Poſt. 516. 


Court of Recezd. ut Jones 5 and 425 805 ſelf, held ety, 
That the lay; 1nd eee 
nard 4 — cha — 1 — — 7 0 eta en that ; 


ſpake the ouũy accu dae Th. 

falſe Path ti aden vice juvictally upon j in 1 pee nds in by 

of Recow, and (ſhall be maden accoBing to the a Cot 
ſprech and uſual intendment: as to ſay, yoo go one is a murtherer 


(not ſpe whom he murthered, oz when) an Action lies; Aud it 


ſhall not be intended that he was a murtherer of Mares, unleſs 
ſuch —. intendment be diltovered oz ſhewn in pleading. heres: 
foze they all held, 44 GY Judgment et iserronious. But becauſe 
Brarttpfton was übten EA 4 ee 13 
ann wits eeverſt®; 4 the Bü e overed | 


| Morley verſe Hiſt Tri 14 eu fot, wo 


2 uche Gas aper 
"conn? man ock | 

220 . r an 
ow, op 

reaſon of fuch ſtench, arifttry gert don, unn 


to be a Nulunce. Beit ul Ihe C 5 ce : *. 
is penned, the Action is maintainable: Foz every one unde yy W 
ſuo, qued alienum non lædat: ＋ the comma is an In- 
keeper , the Betendant trectitth & Callows tniace annoyed his 


5 Te uu Hey by boyling finkin G ſtuff: And of, 2 


e crof9 
ttert of Benn "Adife'ih the Strand, it tons found "Pat 


upon the Endtament, and Wſadite cv be temoded: ns 


Judgment was bere zrben ar the Ptatnif. 


Jeffryes verſks Payhetti. Tri t4 Car. ror. 528. 


is a bafe chearing 602 knave, and huth cheated me 15 ne · 


A Sorter rhefe word ofthe Piutneiſ benz un Attuturp, th 4 
ver any mati Was cee e was, wh an Action 


ance 192 4%: wol le fox thele tov7hs ?! 


un Atturney, an 
darely without any cittum 
ech him in hi pꝛokeſſion: 


i 
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Droit q Advouſon for the King verſas Sir John Dreidon. 
and three others; 
F he parties being at iſſue, and put upon the grand Aſſiſe, there 
| iſſued thereupon a Venire facias , to return quatuor Milites 1 
Chat they, cum ſeipſis, ſhould return twelve others, who, with the 
aid four, ſhould make a Jury returnable octabis Michaelis: And 
upon the day of Efſopns, viz. 16, Octob. 14 Car, the Demandant ap- 


peated, and pꝛaped, that the Tenants be demanded. And befoze 


Juſtice Berkeley(who only kept the Efſoyns) the Tenants being de- 
manved, James Turlow, their Atturney, appeared: And the Deman- 
— mayed that their default might be recoꝛded, fo2 they ought to 
appear in perſon. But Berkeley held, that they might well appear 
p their Atturney, who was admitted bekoꝛe upon the Recozd : And 
glterward he pꝛaped ſoꝛ the Tenants, that they. might be eſſoyned; 
which being contradicted by the Plaintiff,. Juſfice Berkeley cauſed 


he pꝛaper to be entred. Ann after the four Bnights being called 


Wpeared, and they were appointed to chooſe others unto them; 
there being a queſtion aboat the number, they'were appointed 


1 pcho le twenty untothem, to make a number compleat (as the 


Clerks ſaid was the courſe. ) But now being moved in kull Term 
{jvas reſolved firſt , that the Tenants map appear by Atturney. 
xecondly , that the Efſoyn calf was not allowable, becauſe the 


ene by their Axturney wasentrev anveecozded; And if an 


Eſſopn would ye, It ſhould-be as well caſt top the Attuvhey 'as fo 
be Tenants. And when an appearance by their Atturney is recoꝛ⸗ 


IM; ther caunot at the ſame time be 'Effoyned, -- wherefoze fo? this 
Fe, the Eſſoyn caſt was viſalldwed. Chirdlp, 


The tieff{on was, 
BUhether this Eſuer of twenty to the four Bnightsbe good, Oꝛ 
whether they ought to chooſe and return twelve only; And if there 
ought to be twelve only returned, whether the return of twenty 
makes nat the whole return vatd; Oꝛ that it chall he good fo? the 
twelve, and ſurpluſage fo2 eight? Dereofthe Court would adviſe. 
And whether there might be any challenge againſt any of the four 


*Rajghts ; becauſe na exception was taken agatiit them the firſt 
lap? Vid 15 Ed. 4.1. 39 Ed. 3. 4. 7 H. 4. 2. 22 Ed. 3. 18. 


01 $1; 6 1 1 
Mulcarfy and verſus Ey res and others. Mich, 13 Car; fot. 3334 


— 


7 "re ofa Judgment in the ings Bench in Ireland, in Ejecti- 
I, one firme of a Leaſe by the Earl of Tumond of foxty Meſſua⸗ 
Ms ae hundzed acres of Land, foxty acres of Meadow, two hun⸗ 


d actes of Paſhure,one hundzed atres of Bogg, aud one hun- 
deep-acres-of Bꝛery, in the-Utllages and Territoztes of D. 8. 


1 Earl of Tumond, being ſeizevin Fie, let it to the Plain- 


216 


NV. Wpon Not guilty pleaded, a ſpecial: Merdict was found, 
wy one and tuen pears, renvying ret, with condition, that he 


5. 
2 Rol 674. 


Cð. Lit. 159. 5; 
Mo. 57. 


co Lit. 294. a. 


Mo. 67. n 


5 


I RO. 476.774. 
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Co. 3.584. b. 


Co. Lit. 2 15. 4. 


2 Cr. 333. 
2 Cr. 333. 
Telv. 118. 


Jones 409. 
1 Rol 84. 
2 Cr. 102. 


and the Mare of the Defend. as prediai Thome impozts. Sed 


ſh zuld not lett oꝛ alien any part above thꝛee pear s; and it he did, N 


that the Leaſe ſhould be void, and he re⸗ enter. And he let foy thie 


years ; and ſo from thꝛee years to thꝛee years, during the term ok 


his life, it he lived fo long. And the Earl, after this aſſignment ac 


cepted the rent due from the Aſſignee, and notwithſtanding re. en⸗ 


tred, and made this Leaſe to the Plaintiff; And the Defendant xe, 


entred. The Queſtions made in Ireland upon this Leaſe were, firſt, 


whether it were a beach of the Condition? Secondlp, whether 
the acceptance of the rent by the hand of the Allignte, makeg ft 
good, and diſpenſeth with the beach ; eſpecially the acceptance be, 
ing at another rent⸗day? And it was reſoived there, and adjudged 
fo2 the Defendant. But the Court here reſolved, that it was g 
plain bꝛeach ofthe Condition And the acceptance after might not 
diſpenſe with the Condition , ſeeing it was that it would de void; 
So it was abſolutely determined. But then an exception was tg: 


ken here to the Declaration by Grimſton , that one hundzed acreg 
of Bogg was not good; fo2 there is not any ſuch wozd know, 
But it was held to be an uſual woꝛd there and well known ; any 


on 


it were not, yet the Plaintiff might releaſe his demand as to 
Land, and have his Judgment fo2 the reſidue. : Another exce 


taken by him was. Becauſe it was in. Villis & Territoriis. Butt 


was held to be well enough ; foz they be of the ſame ſenſe ; Aid 
not, it is but ſur luſage foꝛ Territoriis : Wbereupon rule was g 
ven, that Judgment ould be reverſed , unleſs other cauſe were 


ſhewn. And afterwavds, being moved again, the Judgment wig 


reverſed ; and Judgment given fo2 the Plaintiff, Quod recuperet 
Terminum ſuum prædictum. And it was moved how Habere facit 


polleſſionem ſhould be awarded; And reſolved, that there dh oil | 


be a Watt directed to the chfef Juftice in Ireland to reverſe that 
Judgment; and commanding to award Execution. | 90 


Thomas Smith verſus Richard Cooker. Trin. 14 Car. rot. 1499, 


Ction for theſe words of thFPlaintiff, Thou and thy Wife(in- 

nuendo the Plaintiffand Agnes his CUife-) are both Witches, 
and have bewitched my Mare, innuendo the Mare of the ſaid Tho- 
mas ( where it ought to have bien the Mare of the ſaid Richard) 
After Uerdict ( Wpon:Nor guilty ) fo; the Plaintiff, It was mobel 
in arreſt of Judgment fo2 the Defendant, becauſe that two cannot 
commit one TUitchcraft, aiſo.it cannot. be the Mare of the Platntif 
noi 
allocatur; Foꝛ the woꝛds aught to be referred, as they were po n, 
viz, That both of them bewitched my Mare; and both refers-to 
each of them, that they had ſeverally committed the offence: Foꝛ if 


a man ſaith to two, you both have murdered Js each of them ſha} 
have his Action ſeverally, and not joyntly,as 28 Hen. 8. fol. 19. Dy · 
er is. And fo2 the laſt wozws, innuendo the Mare of Thomas, Tho- 


mas 
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ns rs is repugnant. to the p2ecedent wo20s,' &c, 
oe was ou fo2 n ä 


Anonymus 


Reſpaſs of Aﬀrault and Battery againtt — and Feme for 
1 a a Battery done by the Femt; The Defendants being found 
putty, the queſtion was, whether a Quod capierur ſhould be entred 
againſt Baron and Fene ? And it was refolved, that a Quod ca- 
piatur ſhall be againſt the Baron only: and Keeling Clerk of the 
aun, and Hodfden the Secondary infoxmed the Court, That 
. the peelivents, although the mong 8 1918 une oy the 


* 
'E 4 


| Kemp verſu Barnard. Hill 13. Car. rot age 15 


b [Pons ſpectal Uerdict the queſtion was, whether a Leafeby 
Ul the King, under theErchequer Seal, ob Lands uſually demi⸗ 
wt one for lite, Nemainder foz lite, Remainder to a third 25 life, 
erding the uſual Rent, ſhall be good oz not? Maynard fo the De⸗ 
ant very much urged, that it could not be, hut under the great 
Den; foz a Freehold cannot paſs from the King, but byipatent un⸗ 
great Seal. But all the Juſtices held, Chat Leaſesfo2 
t under the Erchequer Seal, being of Lands uſaally leaſed, and 
werbung the antient Rent, are allowable and good: fox! the Kings 
nik, that his land ſhall not lie un⸗letten And Jones afftrmev,, 
That all the Barons of the Erchequer ſaid, that it was their coutle 
toweniife as well fo life as fo2 years , and @:hath-alwaits bien: ſo 
allowed; and of their courſe there;this Coietſhalt'take Conuſance, 


Wilts in Cole. lib;2.f6l; 16. Lenes Caſt And fu this cauſe. Rule was 


nen, that Judgment ſhould be entten actowitigly, ants; &c, 
Talory verſus es you Trin. 14 Car. rot- 187. I 


Ne 85 Kt — Statute 2 Ed. 6. foz carrying away his Con , 
Tythes. not: being /ſtt: out-20Jac;:21 Jac. and fo until 

— reyes Hehe the la thrif years Non deber , 

the relldue, the Statuteof 21 Jae: of Limitations. And 
ſrevipbn the Wlalntitk vemurred , and the Reto being read, all 
| Court held, Chat the Statute doth not extend to this Action; 
Uſhereupon Rolls to the Defendant moved, that the Demurrer 
dane de aver nn they would pitan Non deber for all: But the 


dur ain, It cou not be without the Plaintiffs conſent. 


fo T1 3h, 


T 93 


Sit JohiVFiterbers verſus 3 Sir Edward Leech. 


Exthoquer Chantber of a Juvgment given in an 
in che e neee, foꝛ 
rroz 


15 


Cheretoꝛe Jud 


Ante 407. 
2 Cr. 203. 


9. 
demt⸗ 2 Rol. 18a. 


2 Cr. 109. 
Poſt. 528. 


10. 


R. 213. 


R. 148. 


11. 
Jones 410» 


514 


— 


Termino Michaelis, anno decimo quarto 


3 Cr. 731. 
2 Cr. 3. 


1 cr | 


I2, 
2 Rol.680, 
Dier 23. b. 


Ant $29. 


- how it ſhould be tried, and Hoddeſden the Secondary ſald, th 


'* * ;Car. befoze , and that it was in his own detente, and pꝛoduced 
. .. vers UGituefſesto pꝛode it. Che Plaintiffſews, that the Un 
tterp which/he intended, was 9. Jul. 13. Car. and pꝛoduced a 


ould be a departure: But it ſufficeth to chem it in ebtyence 1 


Erroz (that whereas five: were named Oetendants; and in the 


Recoꝛd it is mentioned, that alter the Mer dick againſt them al, 
and after the [aſt Continuance, two of the Defendants were dead, 
as the Plaintiff ſurmiſed; and the Defendants hoc non dedicerum 
ſed cognoverunt fore verum the Judgment is entred againſt the 
thꝛee.) That the two did not die ſince the laſt Continuance made 


upon the Roll, but long time befoze the Uerdic. and befoze diverg 
Continuances upon the Roll entred; whereupon Banks the 


Attoꝛuy moved, that it might be examined in this Court ; but the 
Court held, that they might not here make any fuch- examination; 
being after the Judgment entred: And then it was moved:,-whe, 
ther an Errozin Died be aſſignable in the'Exchequer Chamber 
upon the Statute of 27 Eliz. Becauſe as Berkeley ſaid, the Statut 
only gives authozity to examine Errozs in Law. But Brampfton, 
Jones, and my ſelf, held, that it is well affignable ; fo2 the Sta- 
tute giving the TU2it of Erroz, gives that authozity, as well toe 
amine Errozs in Died, as Errozs in Law. Then it was mi 


it hath been tried by Niſi prius out ot the Exchequer: Chamber: in 
there be divers pꝛelidents to that purpoſe. But Jones ſaſd it 
doubted thereof, becauſe the Statute gives this power to the 
ſtices of the one Bench and the other, and that the Court oft 
Exchequer Chamber is newly execten. And Berkeley held, thatit 
was not the intent of the Statute.'27 Eliz. to gibe them ſuch 
ritb. But Brampſton chief Juſtice and my ſelf doubted thereof; 
cauſe the Statute giving authozity to reverſe: 02 affirm, impliegat 
allowance of the means to do it; tamen adjourna tur. Mich. 
42 & 43 Eliz. rot. 335. Rewe verſus Long, Error iu the Exchequer 
Chamber In fait aſſigned and tryed hy Niſi prius, and found, am 
fo2 that cauſe reverſed, Simile Hill. 16 Jac. rot. 75 Error in fait, 
alligned there, and tried by Niſi prius. Conſimile Mich. 10 Cu. 
rot. 169. betwixt Smith and Marchant, 


J Thornton verſus Ly — 
172 e W li 1 
| Reſpaſs of Aſſault, Battery, and Woundinga.cAug.rz Care 
Dekendant Juſttfies in his own defence, by teaſon ot an t 
ſault made by the Plaintiff; Illue being thereupon, the Deren 
gives in evidence Aſſault and Battery by the Plaintiff, 2 Jui n 


vers witneſſes to pꝛobe that. And Littleron che Kings/Solicits? 
and others of Counſel with the Defendant inſiſted, that it was no 
evidence; foꝛ the Plaintfiff ought to have made u ſpecial Replication, 
and ſhewn that ſpecial matter. But all the Court held, It was not 
requiſite; and if another ay had bien ſhewn in the Replication; if 
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be dane at another day [as ſon aſſault, fo? the dap is not material. Co. Lit. 282.4. b 


Jones ſaid, if they had both agreed upon one day, it ſhauld have bien 
lpecially pleaded: But Brampſton held, It was all one; and as it is 
now pleaded to be at ſeveral dayes, it is clærly unneceſſary: And 
the Solicitoꝛ urged , that it chould be found ſpecially; But the 
Court laid it mas ſo clier, they, would not have it ſa found. And the 
Jury gave one hundzed pound damages. | 


Latham verſus Atwood, Mich. 11 Car. 


Ay of Trover & Conver/ion, of tino hundzed and fifty pounds 


ana „ Bayns verſus Brighton. 
Vt for 40 
7 Defenva 
ahebted to the f 


d foꝛ non payment of the-foxty 
| making, he was within age, and illue 


qui E faciend. he did ob⸗ 


11617 


* 


nat therein alledgep,. that the twenty ſhillings mas not 
121 the fozty: chillings is nat due: And 
t; Foz it is not an Obligation 
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ent in the Common Bench, in Action for 


. frorof a. Judgent, in the Common Bench 
Fords. UWhereas the Plaintiff being an Attomey, # main⸗ 
- ah FY Tttz taining 


13. 


15. 


—— 


— 


taining himſelf, his wife, and Childzen by his pꝛactice, that the 

Defenvant ſpake theſe woꝛds of him, and of his Office, He is a ve. 

ry baſe Rogue,and a cheating Knave,and doth maintain hi mſelf, hiʒ 
Ant. 229. 40 · Wiſe, and Children by bis cheating. Upon Not guilty pleaded, ad 
an519: verdick fo2 the Plaintiff,and Judgment given, the Etro wanne | 
2Cr.427. Was, that an Action lay not foz theſe. words. But all the Court 
bolt 5. Held, that the Action was matintainable ; Fo2 it tout heth him in 
C439. bis profeſſion: whereupon Judgment was affirmed. 


516 Termino Michaelis, anno decimo quarto 


Davenport verſus Penſell. Trin. 14 Car. rot. 698. 


16. A2 againſt an Adminiſtratoz, durante minore zfats 
1kol. 326.9 10. | 


The Defendant pleads, that 
ſeventeen years at the time of 
demurred. The queſtion was, whet 


* 3 : 


it was urged, t 
1 Bol. 326. years : But Gri 


Cuftom- may be goed 
Ante 347. Eben dhe Ct general 2 


Ante 361. 
Co Lit. 744. 


— 
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„ manual trade, that he may exerciſe any other trade, not be- | 
ing Appꝛentice, oz bzought up thereto ; but that there was ſuch a le 361. 
Cuſtom concerning traves of buying and ſelling, as Mercer, 
Guter, 8c. And after this Certificate it was moved, that this was 
© & Piſ-trial; Foz it being a Cuſtome which concerns all the Citi» 
gens, ought not ta be tryed by ſuch a Certificate, but by Jury. Any 
' Bulſtrode , who argued fo2 the Defendgnt , inſiſted much upon a 
Caſe in the Common Bench, repozted hy the Loꝛd Hobert, that a :s 
cuſtom of London, which concerns all the Citizens, ſhall be tries Aute 248. 
gar Pas : But after long velibetation, it was refolved by all the 
Court, that the Tryal was good, eſpecially when the Plaintiff 
hath hewn, that there is ſuch a Cuffom, that it ſhall be ſo cettified , 
gavthe Defenvant hath confeſſed it; ſo as this manner of Trial, ' 
being as it wereby his conſent ,. he ſhall not after ſuch Trial er- 
cept:againit it. And this Cuſtom voth not concern all the perſons 
ondon but only thoſe who uſe manual Trades: As it the Cu- 46. 
an to deviſe in Bozxtmain, 02 offozaign Attachments, had bien 
(ep by Certificate; ſo here the trial is good; And it was ad⸗ 
fo2 the Platntiff. Vid. Cok lib. 4. 30,39 Hen. H, 34. Cole lib. 
n Broke London 17, 21 Ed:4.4. 33 Hen. 8. Brook Trials 14. 


* 
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—* 
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| + ._ - Tomlins verſus Brett. 
7Kror of a Judgment in the Common Bench, in Forman in 18 
Deſcender: There the tenant vouched J. S. And the Deman⸗ 3 
dur tounterpteaog, that the ſaid Joha Suyle, as his Ance- 

s tt. aunquam aliquod in tenementiſ Ste. © the ws 

uerunt. Aid iſſue being foyned, and Nili prius atvarded, at the. 

. e Nik prius the Diudant made default; And at the day 

ifbat1co he n unorcher veſfiult ; 12 Cape was 
they, and Judgment given: Ard new Etro brought, becauſe 
ert wos rw Muc joyueũ by the Tenant. But the Court would 
notallow thereof, but affirmed the Judgment: Foz after the de⸗ 
fault, the iſfue and the pleading is out of the Court, and the Jung» 
ment is only upon the default. 


geh verſus Sir William Cooper, Trin. 10 Car. rot. 133 1. 
or of a Yuvgment in che Common Beach, gzhere in a Sei- 19 


re facias upon d —— | of gool; and Execution thereup- ndl 73; . 
a; the Oefenvant there being dead, the Plaintiff ſurmiſed, that 
14 LE d of Lands in the Counties of Kent, and Surry, ann 

Ded e Scire'facias fits the (everal Counties: And the Dhe- 
Lens ktturnen, thut Aungell was Terr-tenant of the Land 
Ye Coump et Nent: And the Dherif: of Surrey returned , 
tone Bell and his Nile were Tery-tevancs of the De endants 
ns in Surroy. Mhereupon Aungell being warned, took ups 
6 | on 
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ds 
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2 Cr. 507. 


on him the Tenanty of the Lands mentioned in the Sheriffs return; 
and pleaded, that another man in the ſame County. ar the time ot 
the ſaid return, had other Lands, whereof T. D. was Terre. tenunt. 


Sir William Cooper, the then Plaintiff, denied it, and iſſue theres 


upon, and found-fo2 the Plaintiff, and Judgment fo; him agatng 
Aungell the now Plaintiff. But koz the Lands in Surry, Bell 
and his wife pleaded, that they were not Tenants: And there ⸗ 
upon they were at illue, and found ko them befoze the Juſtices ot 


Alliſe, and Judgment given, Quod eant inde ſine die. And nos 


Poſt. 391. 
Ant. 426. 


20. 
1 Rol. 9 30.1. 


Doekendants appeared and gudgment 


R 200, 


yet it is not material, as ta the other Suit; 


Aungell bungs Exroz upon that Judgment, and atiignes foz Er. 
roꝛ, That the ſaid Bell was dead befoze the time of the trial; 
whereupon it was demurred: And now argued at the Barr iy 
Maynard fo2 the Plaintiff in the TU2it of Erroz, that foꝛ as mug 
as the Plaintiff is not to have his Land charged ſole, it there be 
mo2e Land: And by the ſurmiſe of the Defendant: ( who'was 
Plaintiff in the firſt uit) there is Land in the Coumty of Surry 
chargeable therewith, And by the Sheriffs return that Bell andi 
wife were Terr=Texaxs ,- the finding by the Jury, after the dei 
of Bell, is void. and ſo, the iſſue not tryed, the Judgment is erronjs 
ous: Theretoze he conceived, that the Plaintiff. may well allign 


tit foꝛ Erroꝛ, and take advantage thereok. But Rolls fo2 the Defen- 


dant in the zit of Erro2 ſhewed, that foz as much as there be 

two ſeveral Scire facias into ſeveral Counties, they be as ſeveral 

ſuits, the one not depending upon the other, And the p2oceedings 

are ſeveral; And although there he death. Sc.:allevged in the 
Noꝛis there 1210 

that the other, againſt wham the Wer dia is found. auld 

fo2 Erroz, And he citen to this point, 5 Bd. 4-.7«:1:Andof that 


* 
- 


nion was Brampſton, Jones, and my ſelf; Fox although Belles 


dead, it is not material to Aungell, ally A it is ound by 
Werdict, that Bell was not Tenant;; Sathe Court is aſcertained, 
that he was not Tenant. sithough by death the Mernict be van 
a Rule was given, that the Judgment Hould:be:gh 

med. n 2 g et eee Je ame 


„0 i 2 D066: 343 63h 33:03 MM 
Mounſon verſ#4Bourp.: i; {09% 03! en 


Rror of a Judgment in the Common Bench, in Debt, byVi- 
liam Bourn, againſt Sir William Mounſon and Margaret 51 


wife, Executrix of — — r 
ainſt t rr 
Debt, and-four pounds coſts de bens Feſtatgrisi, Ne, Et, & 
tunc de bonis propriis £02; che four nõunds fo2 gase c Chia be 
in London, a Eieri facias ua awarded ts the S $r0F — 
who returned Nulla boge Feſtatoris ; und ſopthe Four pai 
Nulla bona, Che Plaintiſafterwards.upon-a Traum that 
were ſuld and eo yned, p2ocured a nem Fieri faciaqy, reciting 
Judgment and the founer Wait and return thereof, Et quod Jer 
U 


* * 
—— — 5 » 
Pl 
Ly 


———- 


- to anſwer thereto. Pereupon the Sheriff returned an Enquiſition , 


Io Heme, the Judgment ſhall be againſt both; And ſhe' may have 
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ue may well be by a Feme by rſſoyning the Goods : As a 
'Dtyaſtavit by the Feme when the was ſole. And it was held that 


| 15 ofthe Feme, and the dies, the Baron ſhall not be charged: 


this caſe is: Foz they being returned warned, and:appearing 


90 
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tum exiſtit, That they had goods ſuffictent, and had e/oyned and 

ſold them; wherefoze the Sheriffs of London were commanded , 

Chat they by Enquilition, vel alio modo quoviſlibet quo conſlare 

poterit, ſhould enquire if they had ſold o2 efloned the ſaid Goods: Poſt 564. 603, 
And if it were ſo found, Quod ſcire faciant to the ſaid Sir William — — 
Moun ſon dt Margaret his wife that they be in Court in octab. Mich. 3 


finding the ſale and e/eyner of the laid Goods, and that they ſcire 
fecerunt, Sc. And the parties appeared and demurred upon the 
UGUzit. And the Court,after divers adjournments, adjudged the , 
Wit good, and that the Defendants ſhould anſwer: UUHhereupon : 
they imparle : And alterwards Judgment was given by Nihil di- a 
eit that the Plaintiſt ſhould have Execution de bonis ſuis propriis; 
on this a wzit of Erroz was bꝛought Tam in redditione Judicii 
wam in redditione Executionis, And Taylor fo2 the Plaintiff aſſig⸗ 
xedErro2 in the Judgment, becauſe it was Quod recuperet the 
damages de bonis propriis, ſi non habeant bona Teſtatoris, where 
they: appeared the firſt day upon the Summons: And Judgment 
4 the ſame Term upon a Nihil dicit, where they ought to have 
Judgment de bonis Teſtatoris: And foz that purpoſe he cited 
H. 6. 13. 33 H. 6. 23.8 34. H. 6. 27. Sed non allocatur; Becauſe 


1 not the confeſſion, but the delay which is the cauſe the Plain. 

F Hall recover damages de bonis propriis. Secondiy, whereas 

(was objected, that the Judgment being de bonis propriis againſt 
-Feme, ind in Law a Feme covert hath not any goods; therefoze 

e Judgment ſhould be void, It was reſolved, That the Judg- 

was well given; Foz the Baron being only charged in right of C11. 


gods, as a term oꝛ Chattel reall befozethe Coverture: Allo ſe 
have Goods after her hus bands veceaſe. Thirdly, that a c,,..,., 


me covert may do a Tore, and be puniſhed fo2 it. Allo this was a *oſi503- 


if aman takes an Executrix to wife, and waſte the Goods, it is a 
devaſtavit in the Feme: Foz it was her folly to take ſuch an hul⸗ 
ano who would make a de vaſtavit. And Jones ſaid, Jf there be a 
erp againſt Baron @ Feme upon a Devaſtavit,if the Baros ſurs' 
the Feme, he thall be charged; alſo if the Feme ſurvive, ſhe ſhall 
arged : But ik the Recovery be not againſt Baron and Fene, in 


# 
1 
4 


thereto Brampſton agreed. And foz the pzincipal matter J deli⸗ 
Ed my opinion, that this wait is good, @ the Judgment good, 


ad demurring upon the wait, which being adjudged good (as well 
E may, being a judicial Mit and framed by the diſcretion of the 
Court,) and the party being warned and not pleading, oz traver- 
lug the Devaſtavit ( as be- well might) There is great reaſon, 
Jndgment ſhould be entred againſt them; Foz it was their follp 
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21. 
Idnes 413. 
2 Rol. 42 4.8. 
693. 


dauts made default; , wherefoze the Aniſe was awarded agg 
them by delault. Fol other of the Defenvants, viz. Tho. Mörrze 


: "they would not plead : And it is out ot the miſchiel pur in berufen 


Cafe, Cok. lib. 5. fol. 32. Uherefoꝛe c. Jones aud Brampton 
would not deliver any opinion in the firſtpoint , but would adult 
Berkeley was ablent and in Chancery. Vide plus poſtea, fol. 526- 


15 


Tho. Morrice and others verſus Printe. 


* 


L Kror by Tho. Morrice and Elizabeth his wife, against Thom 
E. Middleton, James Palmer, John Lewis, Evens Hotham, J. S. & 
T. D. of a Judgment given againſt them in an Aſile, in the Coun, 
ty of Montgomery, to their damage, &c,. Upon this the Recoyt 
was certifieo, that the aſliſe was b2ought 5 Mau 40 Car, agalſni 
the ſaid ſix Defendants,and n an & Margaret his ut, 
Sir Peter Mutton, and fir others (in all fifteen perſpns ) that & 


Aſſiſe was de liberto tenemento ſuo in Brentdaigne, 4 in five q bee 


Utllages within the fatv County. The (aid filtten Defending 


being returned attached, the Plaintiinakes his Pleint to be, 


feized of his Freehold, viz. of 20l. rent ifluing out of tozty Bells 
ges, one thouſand acres of Land, fifty acresof Meadow, Cc, tnth 
ſaid Uillages, within thirty years, Se. And (9 Fig e laith, JA 
one Edward Prince Eſquire was leized in Fe of the tenement 
atozeſaid , in the Uillages, 8c. and held them in Socage; Ay bj 
his Mill in waiting, 20. Decemb. anno 1 Jac, deviled-tathe Maß 


7 09. gn 
i aug han; 
2 

the Wer e 
1 
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dants he was difſeized ; and thereupon. nought this Alke. 
faid Charles Vaughan and Margaret, aud nine others of the D 


and Elizabeth his wife, Thomas Middleton and James Palmer lt 
ded, that they were tenants of an acre, parcal of the Tenement 

put in view, and that Roger Palmer and William Hewks were, e 
nants of the Freehold of a Pefſuage and faur acres of Land put iz 
wem, &c. iuho be not named in the Wait ; fo2 which they demand 
Judgment ok the Tz. | And if, &c. the Jury find . at Roger 


Palmer and Will. Hewks were not Tenants , Sc. And that ibs 
Plaintiff was ſeiʒen by the hands of the ſat Thomas:Morrice, pr 


ut: And that the Ptainriff demanded ok ths laid Thomas Morrice 


and his Wife, ThomasMiddierogs James Palmer, Joha Lewis an 


ia 


5 
-— 
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Kaufe the time of the Devilozs: death not 22 


bean; bis Copyholy Eftare : and the: 
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Evans — the ſaid Rent ; and that they denied to pay it: And 
{2 they diſſeiſed him of the laid rent. and found arrearages fo2 thirty 
_y and an half, And foz the other nine, they find, That they did 
int diſſeiſe. And hercupon Judgment was foz the. Plaintitk gs 
gainſt ſix: And fo the nine, uod alerant [ans jour, pon this, & 
r02was bzought and aſſigned pꝛincipally, 42 e hedemanned rent 
ya devile; whereof artearages are found fo2 thirty ears: and 
i; doth not appear when the Deviſoz dien, noꝛ any time, oz keatt ape 
pgiuted fo2 the payment ; and therefoze-the Werdiet is clearly ill. be- 


the. atrearages cannot be known — 5 — 100 . 
rt 0 UP The | 
1 the Jury, anping a feifin by the hands of one Cot AE 99G bands c,, 5 
of the ſaid heirg, whereas the Land deſcenden to 9 

this were a fuflicisi finding of the ſeiun? And relolyey , 
tit was: As ſeilin gtyen-by.one Jopntenant, 5c. The third 
Ee Dern If the Jury finding the demand — the rent from — 


rd co. Lit. 3 13. 2. 
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Poſt. 54 1. 


Claxton verſus l Libourn. 


Rit oy Right in Durham, - The Tenant waged Bartel 
which was accepted, and at the day to be perfozmed, Berke. 
ey Juſtice there, examined the Champions of both parties, we, 
hey were not hired oz money ? And they confeſſed they were» 
er- confeſſion cauſed to be recozded , and gave further yay 
to be adviſed. * Kings direction all the Juſtices were rs 
quired to deliver A. gm Whether this were cauſe os 
— the Battail by Champions, And by Brampton chit 
Juſtice, Damport chief Baron, Denham, Hutton, Jones, my ſelf, 
and other J = it was ſublcribep, _ Ar coming 
after ehe Battail gaged, and Champions allowed, and Sureties 
given to perform it, W n received, Bracton 161. i 


Goodwin verſm Anne wel Hill 13 Car. rot, 1322. 


ten pou upon the Statute of quinto Elizabeth, 
DAL the $ xn having a Wut the Comma 
ont Turburlack, in an Action for words; m_—_ 
Detenva 10 0 gane eg roman u 
e 
ſtate;) Anz that the then Seer e ts to defame him and 
him of his hopes of the ſald Marriage, ſaid of the Piaintiff, He 
hath had a Baſtard by one A. S. whereby he was greatly viper 
ged, and loſt the ſaty Marriage. To which the then 
pleaded Not guilty : And thereupon a Niſi prius being aw — to 
be tried at Gloceſter the one and twentieth of towing: 
ſuen 2 Mit ot Spes 0 Sat of the Common directed 
the kald Anne Weſt, to teftifiy in tde mals cauſe at the laid Alliſen, bt- 
foze the Julkiees of — upon che ſald one and twentieth 7 
July; andthatthe ſeventeenth 4 whe day of July decimo quarto Cami 
EU it to the laid Anne W now Defeavant, and ſelf 
— oh ich her of the daß and ge Da and vetivered 
nto her — — pence towards her — und — and y 
_, miſe unte her, N wenn come at the ſaid dag an to teil. 
kde, qt. "he woald give der ſo much wor Þ ro expeniis 8s oneribm 
pence the bee inp tht — 
8 de did not tome ad reſtificandum, 


, That 
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the Bar, Holbourn being ready to argue, Banks Atturney Genera 
moved, Chat he might not be permitted to argue any of the mat, 
ters, contrary to the Judgment in the Exchequer Chamber betwixt 
the King and Paſter Hampden; wherein he ſaid four points were 
reꝶ 651. adjudged. Firſt, That the Crit was legal by the Kings Pers 
ure. 0 at leaſtwiſe by his Regal Power. Secondly, That the 
by himſelf without any Jury, may make the Aſſeſſment, 
Thirdly, That the in-land Counties ought to do it at their pzoper 
charges, and to find men and victuals out of their Counties fozthe 
time inthe TUrit mentioned. Fourthly, That the ſum aſſeſſed was 
a Duty, and map be levied, Holbourn offere to argue, That ay 
one, who was not party to the fozmer Judgment given in the Ep 
chequer Chamber, may be permitted to argue againſt — Bit 
gal) laid, That ſuch a Judgment ought to ſtand, until it were re- 
verſed in Parliament. And none ought to be ſuffered to diſpute i. 
gainſt it. Note, That the reſolution in Mr. Hampdens Caſe vn 
adjudged to be againſt Law, and repealed by the Statute of 17 Car. 
Vide intra pag. 601. 


Edwards verſus Rogers. Trin. 11 Car. 


Reſpaſs. Upon Not guilty, and a ſpecial Merdia, the Caſt 
2. 
ones 430. was. Tenant to; life, Keverſion to William Rogers, an 
94 Ideot, in Fee: Andrew Rogers his Uncle levies a Fine come ceo, &. 
with pꝛoclamation to Robert Crompton ; And had iſſue John, who 

had iſſue William the Defendant, and died. William the Jdeot 

died without Jſfue ; William the Defendant enters as heir unte 

him, viz. ſon and heir of John, fon and heir of the ſaſd Andrew. 

Any whether be may clam againſ this fine of his Gzanvfather 

(not clatming by the Gzandfather, but deriving only his Pedigree 
fromhim) was the queſtion? And it was argued by Rolls foz the 
Plaiatiff, that foz as much as William Rogers is heir to Andrew 

his Gtandfather, uncle to the ſaid William the Ideot, he is effopped 

to claim againſt this fine, o2 to ſap, Quod partes ad finem nihil ha- 
buerunt. And fo2 p2oof thercof,he relied upon the Statute 27 Ed. 5 
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aday, fancy Altenin in omirat, — 1 was — Fc. and loſt 
js Tha erted them to his 
75 | 230 Leue Snvuerſion to be 
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Aud now Mayoard 
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vi being an Action upon 
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i 7 . ? 4 the Cog 

to be at A and the Ji and Merdict given 

Bu Berkeley lud, Ik the faulen de vitious 0 this cauſe, it is not 

on by the Uervic 2: But we both agreed, That as this caſe is, 
the Wit (8 good. A bereupon Rule was given, that Judgment 
rmed, untels, Fc. 


Aſcouglis Caſe in the Gd Wards. 
F* HisCaſe was referred by the Kings command unto the Juſtices 


* 
257 
92a J 


a Aſcough, Seed in fee of the Manor of D. holden by Knight ſer- 
8. in (Cour e the ſaid Manor, to be ſold by his Executors, 
pof the money to be paid to his Wiſe, and part in divers other 
gocies, che reſidue to beſtowed in charitable uſes, Dis. for the 
arrying of poor Maidens, and relief of Priſoners, Cc. The firſt 
Queſtion was, Whether this were « good Deviſe to bind the King, 
td 10 bar bimof his primer Seiſin by the Statute of 43 — 

charitahle 


Was ax ⸗ Ante — 


of the Kings Bench, to certifie their opinion, which was thus. =, 428. 


Termine HiMiarij, . huarto l 


| 5. 
Jones 416. 
1 Rol. 637. 


1 Rol. s 37. 


bind or bar him. 
viſe by ü 
bar the Heis to elaith & 


. . fox them when he dig 


charitable Uſes? Aud allithe Juſtices: ies held ele 
bar the King: -for his intereſt of Wardlhip; Liv 
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fo2 them? Rolls fo; 125 6 ha . 
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as well as of Com, oz 
opinion was all * 
warden. 868 
he Lord Mounſor 100 his Wite verſe Bout! ch 
principium ante pag; 518. | 


N 7 As now argued openly at the Bench by Jones and Berbe 
ley fo2 the Oefendants in the TUrit of Erroz, That the 
Judgment ought to be affirmed: And Berkeley argued, Firſt that 
there being no Erroz aſſigned in the pꝛincipal Judgment. it is there, 
foze to be affirmed. The Erroꝛ aſſigned was in redditione Exech: 
tionis , becauſe the Scire facias in the 'ſaiv Trjt was, Si conſtart 
pott rit per Inquiſitionem, vel alio modo, that they had waltty, 
the goods. Quod ſcire faciant eis ad telpondendum to the (aid Be- 
vaſtavit, and ſhew cauſe wherefoze Execution ſhouſd not be award», 
ed of their pꝛaper goods, which being a Judicial Ultit, may be w 
framed, as the Court ſhall appaint ; Fox as the Regfftex ts the 75 
05 
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ud - Judgments: 
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{Writs oziginal, whereby they are framed (which is confirmed 
by Act of Parliament) and there ought not to bo-any'varianre 
from them, but by authezity of Parliament, as the Statue gf 


—＋ 126 the diſcretion and direction of the Court And foz this 
„ and frequently uſed after 9 Hen. 6. as appears by the ſaid 
Book tol. 57. aud therefoze wo ought to-adjudge it to be the Low 
the ſame Court, and not to adjudgexhe contrary, as n Cok. lib. 
2. fol. 61. b. Wiſcots Caſe. Ejeione firm ut a Leaſe by Baron any 
une; And he doth not ſhew;; That it was by Died (and without 
Deed it is clear it is not a Leafe of the Ne) becaule it is uſual 

the ſatd Court, to omit the mentioning the Died; it all be in⸗ 
pen to boby Deen z and the Pꝛeũdents of the Court warrant 
uch declarations-, therefo2e te was avjuvgedto be good : So Cok. 
lit, 4. fol. 93. a- Slades Caſe, adjudged by'reaſon of the multitude 
A Prefidents't in the Kings Beuth, Char air Action upon the Cafe 
map be maintainable, where hounight dave had an Action of Debt, 
and that the common courſe hav been to hade Debt until then, and 
being 225 in the Ex⸗ 
he Prefidents in 


ner Chamber, . apparent 

dings Bench; That ſach Actions in the Kings 
ft was avjudged, Shot ft 6 tobe taken t Law: Ann 

Þit hav been uled ſince inthe Temmen Bench ; pet na Pieũdents 

nere ſhewn bekoze the tinte of Een. 5. 0 dere the Pieldenes 

in the Common ' inch ;- watranting this 


4qwev. And to anſwer to Pettifets Cafe, Col lib — — 2 
ere was great difference betwirt the-fatv © orthere the 
\nconventence: was, betauſt the Jubginenc was by default upon 
tus Nibils returned ; but here they de returned, warned and appeats 
4nd they might have traverthy: the Enquifition, and taken Jae 
n, That they hav nor tade and: 'devoſtation; - And foz the 
cited 12 Ed. 3. cit. Exer, ft 18 ah harder caſe-than this; 
ſathere, upon a Fieri facias, waSreturned:Nulla bona; ànd upon 
aFeftarum, That they hau h and walten them, the Sheriff 
na commanded, That bs pon enquire thereof; and it he found 
e e tee e 
any other warn r pꝛo 
Execution: 4 at in ſuch cale „ ik the Sheriff 
had none ſo, he wag not 


ts command: But in this caſe the 
Court was moge favourable , to hae an Enqutũtion befoze, and 
mimmediatels 66 make etecnon, but ta warn the parties to 


btw cauſe whovefoze he thouto not have execution. - And when th 
appeared , and wouldnotanfiver, but ſulfered it to-paſs by a 


dicit, it is quam a confeſſion thereof, and therefoze good reaſon 


giv hould be charged de bonis propriis ; wherefoze he i 


Welt. cap. 2. ſaith: Do fo2 Judicial Crit, they may be framed ac-, 


rr D r 


Writs habe bern uſually granted in the Common Noy 11. 


Lib. 10. f. 7 J. a: 
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8 Cr.3. 


Dier 168. a. 
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That thereg he Exroz, either in the Judgmento2 Execution d 


hat thepchsuld be affirmeg. Jones argued to the ſame purpole, 
That —— and Pꝛeſidents in all Courts are the Law inthe 
ſamne Curt, and couſiaut;Judictal;pzoceepiugs are to be accoumteb 
Eam; ana thercſoze in the Common Bench it ig the uſual Come, 


da have hut one Sci e faciag to habe Execution, which being returnn 


Nihil, the party is to have Execution. But in the Bings Baig 
the uſual courſe is taavetwa Scire; factes's ; And if Execution 
taken upon one Seire ſacjas awarden; and Nihil tęturned, it is Gy 
r02, and therefoꝛe map be reverſed becauſe it ia contrary to the 
courſe of. the Court: And this Caſe differs; from: the realonga ad 
miſchiel in betiters Cale, Becauſe the return bere is. Tbat the 
were warned, and made desault, and wol not: nend; w 

he concl Pep alſo; ; That tho Judgment and Execution would bent 
firmed, Brampſtos ehie6 Juffice argued the ſame way, That as wh 


Caſeis,;:ithouldbeaMfirmed; Foz-it, ts no inconvenience herety 
the parties, a to the ber(& when the Sberiff takes an Equi, 


Ante 4 3. 


Co. lib. 25 fag 16. Langy 


tion which nds a Devaſta , gn the party is warned and .appeary, 
and demurers therxupen, a that be takes notice or the ¶Arit:an 
the common courſe and o2eſidents: of the Court are the Law ot᷑ iq 
Court, and one Caurt ought ta malt notice of the cuſtoms and 
courſes ot other Courts, as ie is held 6 EdC4. 1. 11 Ed; 4. 1. and 
| | Cafe; which lo a ſtronger Caſe than this; 
Foz there it is, Chat a Kraſe underthe Erchequer Seal. is ax 
Lowableayd plerpablein this Taurt, as if it had been under e 
great Sem: And although regularipza Frrehald cannot paſs dt 
under the great Sal, yotcin regard of 'the uſual courſe of the 
chequer, and multitavevtPzoſinents-there;- (ot wbich courſe:tht 
Common Benchonght:10-gake notice} and fo2 the inconvenigite 
whereby many Subjects, otheriniſe p2ejudiced, it was 
zbged goed and a{owabietheye,:aouJgo; tortjore; here, becauſethi 
courſe of gwarding than urits bath een continued in this Cant 
ever ſince, 9 Hen. 6, and thergfom theres great reaſon th y chend 
now allowed. . And tex ihn miſchiet alledged, Chat the pott 
gulp be concluded by this Enn ef Office, it as laid, there un 
not any miſchicf ; Fo2 itwagagreedbyall ot us. That he may cus 
travict it upon his appearanee; anne greverſe it; ond when he 
warne d, and will not anſwer, it is quai confeſſtonthat it is tinti 
and it was his fault be wound not-groperſe it. Ang where it i 
faid, That it may be caben by default. unon twjo; Nin returned 
and ſo he ſhavid be pꝛennited, L thereen anſweren. There wu um 
any miſchleß; ſoz it it oulache lalſa: Somight hae an Audit us 
rela, and ſocbelp himſeifs uf it N. . fol. 3 oH. And twice 
concluded, That the Indgment-anadMxecution ſhout be: affivaza 
and gabe a Rule to the Pzothonotariovi: That fochcourſe of crete 
ſhould be here uſed; as.conſanant-teLawandJufiices; r: , 405 
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- Smith verſus Riſley and others. Trin. 14 Car, rot. 

n nerf 36: 170% . 1 

le, ectioge rmę. U3pon a ſpecial Uerdic.the Caſe was, Paul 7. 


— 


E ops blood 2 the ſaid 
e; be did thereby covenant for him, his Heirs and Aſſigns * 
119 d four parties and their Heirs, That he the ſaid — 


with the ſal 
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Termino Hillariy, anno decimo quarto 


Pl. Com. 307. b. 


Moor $04. 


. Paul Rifkey, in the life of her Mother; And that none of their 
of the Plain 


Co. 1b. . 40 b 0 


A 


as is limited in the firſt Indenture. They find, That Mary, one 


of the daughters attained to the age of twenty-years, in the life of 
the ſaid Paul Riſley ; And that Dorothy, another of the daughters, 
attainep to the age of twenty years, after the Benth of the ſain 


tions were pald; And that William Riſley(the Leſſo2 | 
til) wu and hett er the ald Paul |Riſſey entteb, and made this 
Leafe, and the-Defendants orſßea him. Et fi ſuper totam mwateriam, 


&c. the r viders they at they pꝛay the diferction, at. And 


was argued divers times at the Bar by Ward mip Holbournſyy 
the Plaintiff, and by Porter and Grimſton ko the Defendatity; 
And it was ſaid to? thePlaintiff, That this Deev raiſey ug lifes 
Becauſe all the four Codenantees beldes Thomas Riſley the byg; 


der, are ffrangees-fit biood to r 


Rifley the b2other,-although he were named 


nor fog che tonſideratton ok blood to raiſe a uſe to him; And the 
intentton was to ſertle an ule in them four , fo2 perf6zmance oftfe 
Truths tnentioned in the Deed, and koz ſetling the uſes in them 
all, o2 elſe in none of them: And none of the conſverations inthe 
Deed extend to Thomas the bꝛot bet, no2 is intended koꝛ his benefit; 
and ſo none of them can raffe a ufe in him. Foz the firft confldy 
ratfon rr 5 5 pꝛeferment of his wife ; The fecond, fo: the ps 
of 


ferment of ts Childꝛen; Che third, to raiſe poztions fo2 the 
and benefit of his Childſen ; and'there is not any henefit oz: 
mentioned to the bꝛother, oz his ch 2 And ik a ue ſhould be raj 
ed out of che tendue. ſt is upon a eentingency, viz. after paymen 
of the pozkion; And it now appears, that they are not patd, 1. 
can be path, becayfe the one daughter came ta her age of tuen 
years bef62e the death of her father; the other daughter befoze thi 
death of her mother. But all the Court reſolved ,- That the uſes 
are well raiſed and veſted in Thomas his blather (but not in am 
other ok the 27 Coveng tees) becauſe he is of the blood; And n 
of the conſiderations 18, Foz conſideration to ſettle tt in his bſood, 
which is by the fetiing in the bzother ; and although it be not men 
tioned, That it is in conſſyeration, that be is his — 
his brother, it ſufficeth. And it is likewiſe ſufficient, becauſe th 
bzother is to take Effate to raiſe Poztions to his Nephews and 
Nieces, and alſo to ſettle Eſtates upon them, accozding to his ap! 
pointment. And here is not any contingent uſe, but only a truft 
and confidence in the Covenantee to execute the Eſfate to his Chil 
den, But no Effate fs iu the Childzen by any Eſtate limited un 
to them. Then when all the other Covenantees joyn in a bargain 
and Dale to Thomas the younger fon, he bath a good Eſtate: 
Mhereupon by the whole Court it was adjudged foz the Defer- 
Dante. 
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Cook verſus Cook. 14 Car. rot. 1446; 


—Rror of a Judgment in Waſte, The Erro? aſſigned was, 8. 
Becauſe the Plaintiff declares, That the Defendant fecit va- 2 0.819 20. 
dam in a Cloſe. in fuccidendo thꝛie Oaks, Alhes, and ſir Black- 


thozn-tries growing, ac. The Jury found the waſte in. ſuccidendo 
thie Oaks, this ches, and ſix Blackthozn⸗ trees, exiſtentes arbo- 
res Maeremij, and wund damages jointly fo2 them all, And Mal- 
let moved, t was Erro2 ; Fo2 Blackthozn-trees , cannot be 


timber, no2 is there any Taſte lies foz them, unleſs they be grow- 
lng in bev$es, which ought to be ſpecially ſhewn ; therefoze the gi- 
ving of entire damages was erroneous: And it is apparent, that 
Plackthom-tries be not accounted timber, where there be other 
timber trees growing in the ſame Cloſe , as 46 Ed. 3. 9 H. 6. 10. 
5K 67. But the Court (abſente Berkeley) agreed, That it is 
no Erroz: Foz Blackthozn in ſome Countries may be accounted 
timber ;-and being averred in the Declaration to be timber, and 
the iſſue found by the Uerdict, it is not to be doubted but that it is 
timber: wherefoze the Judgment was affirmed. | 


. ., Powel verſus Sheen. 


DRohibition was, pzayed, to the Councel of the-Batches of 9. 
Wales: Foz that upon a Bill there, fo2 a ſuppoſed Riot and 
dattery,- to the Plaintiffs damage of a thouſand pounds, they pꝛo⸗ 
reded and gave ſentence againſt the Defendant, and awarded one 
hundzed Barks damages to the Plaintiff; where, by their inſtru⸗ 
ons, they oughtmot to hold plea of damages o2 Debt above fifty = 
dounds. - But Evers the Bings-Atturney foz the Parches of Foſt. 558.555 
Wales, anſwered, That by their new inſtructions, they may bold any 
plea of. Riots oz Pisdemeanozs, as the Star-Chamber may. 
But it was thereto replyed, That although the Star⸗Chamber of 
late'time hat h uſed to decree damages to the party, and the legality 6 
thereof hath not bien queſtioned, being a fupream Court, It doth - 
not therefoze follow , that other Courts may aſſume unto them⸗ 
ſelves ſuch a Jurisdiction : And although Evers ſaid, That Court is 
owained and eſtabliſhed by the Act of 34 H. 8. it was anſwered, That 
the ſald Act doth not authoziſe that Court to do moze than fozmerly 
* — uſed; ayd whether it were befoze thoſe times ſo uſed, cannot 
de 1 : TUhReupon it was adjudged, That a Pꝛohibition ſhouty 
ed. | . * : 


gr 


| Tigat verſus Mary pigot and Elizabeth Lewen. Trio. :4 Car: 


A Ppeal of the death of his Father, whole beir he is, agatuſt the, 1 
* Defendants, becauſe that I 7 videlicet, the ſatd Mary Pi- = 
| | r* 2 got 
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1 Kol. 336. 


1 Rol. 536. 


11. 


3 Cr. 329. 


got proditoriè, and Eliz. Lewen felonicè conſpired the death of Ro. 


ger Pigot the Plaintiffs father. and late husband to the ſaid Mary; 
And fo2 that purpoſe, the ſald Mary proditorie, and the ſaid El. 
zabeth felonicè, miniſtred unto him ſuch a kind of poyſon, in q 
Poſlet, which he, not knowing 1 dank up, ande alterward Within 
ſuch a time died; ſo the ſaid Mary proditoriè, and the ſaid Eli. f. 
lonieè, him murthered and killed, They being hereupon axraign⸗ 
ed in the Rings Bench, pleaded Not guilty: And a Venire fac 
was awarded to try them at the Bar in Mich. Term. 14 Car. gy 
after evidence apparent againſt the ſaid Mary, ard doubtful againg 
the ſald Elizabeth, the Jury found the ſald Mary Guilty, and the 
ſaid Elizabeth Not guilty, And now Charles Jones fo2 the Def. 
dant moved in arreſt of Judgment, That there was not any Der, 
ration upon the File in the ſaid Michaelmas Term, as it Mit to 
be. But Maynard fo2 the Plaintiff ſaid, That this appeal way 
arraigned at the Bar in Trinity Term 14 Car. And the Oelen 


2 the Ptathtif; 
— — was given, that the ſald Mary ſhould be hurnt to 


James verſus Tutney. Cujus principium ante pag. 497. 
WI. now argued at the Bench by Jutfice Berkeley, my 

Vtelf, and Juſtice Jones, And the fol uenton wa, 
Whether, as this cafe is, damages and coſts Mght to he given 
unto him, who juſfffies this diſtreſs as Bayliff, being adjetoredf0! 
him, Oz whether the giving of damages and coſts be erro- 
nious? And Berkeley argued fo2 the Defendant in the Milt 
of Erro: That the damages and coffs were well gtvei; and 
no Erro2; Foz by the Statute of 7 Henry 8. chap. 4. it is 
expeefſed, That every Avowant, and every other perſon or per- 
ſons that make Avowry , Conuſance, or Juſtification as Baylif 
iN 
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in a Replevin or ſecand Deliverance, for any Rent, Cuſtome, 
or Service, if their Avowry, Conuſance, or Juſtification be found ior 
them, or the Plaintiff barred; ſhall recover coſts and damages, as tlie 
party ſhould have done if they had recovered. And he conceived, 
that by the expꝛels woꝛds of the Dtatute be ought to have his va⸗ 
wages and coſts; Foz he is within the wozd Cuſtomes ; fo he di⸗ 
Malned foz a duty demanded, grounded uporr a cuſtome ; and if 
zot, pet elpecially he is within the intent and equity of the Statute: 
9 in Statutes, although particulars be enumerated, yet tt 
excludes nat, but that whatſoever is within the ſame reaſon and 
y, ſhall be taken to be within the Statute. As the Statute of 
\ gltm. 2, de donis Conditionalibus, expreſſeth divers kinds, yet _ 
gifts not mentioned are within the ſaid Statute : So the Co. Lins. 
tatute 27 Hen. 8. of Joyntures , enumerates divers particular 
Cates, which are Joyntuves ; yet in Colt. lib. 4. fol. 1. 2. a. Vernons 
alc, other Gftates within the ſame reaſon are within the Sta- 
ute: Allo in the Expoſition of Statuteg, when the wozds make 
pavilion foꝛ certain perſons; yet they ſhall be extended by equity 
data others. Is the Statute of Bigamie, and the Stafdte of 2 3 
Rs, of Coſts, be expounded larger than the wozds. So Plowd. Com- 
ent, Partridges Caſe, Leaſe: fo2 yeary is within the Statute of 
amparty, and the Book of 19 Hen. 8.11. ts erpeeſs, That the 
Defendaurt chall recover damages upon Demurrers , yet it is out 
Kr wozds, and here as this cafe is, adiſtreſs being fo2 a cuſtn⸗ 
| Mary duty, hoconceived, That damages and coſts are recoverable, 
as welt by the Statute ot > Hen. 8. as by the Statute of 21 Hen. 
ep. 9. which adds, That the Avowant-foz damage feſant fhall have 
coſts : But he held, That if che Lozd avaws fo2 relief, oz pro va- Ante 323. 
lore Maritagit, ns he map. pet that is out of the Statute ; fo2 they 
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12 Services and Cuſtoms, but. Flowers oz Fruits fain from 
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m; audthexefoze they be aut of the Statute. And he cited fox 
$26 bien. 8. 8. and anAvowyy foz an Amertement in a Leet is 
tor the Statute, betauſe it is not grounded upon Cuſtome, and 
p2oot thereof be cited Ca. lib. s. fon 78. Greys Cafe, and Co. lib. 
lol. 38. 41 2. Greiſleꝝs Cafe: CUhereupon he concluded, That 

ment ſhoulpbe affirmed: And the fame day L argued the ſame 
day; Foz this hefng a general. Statute, ought ta be taken libe⸗ 
rally ta remedy the general miſchief, which was at the Common 


m | 44, That the Avowant diftraiaing juffly. ſhouls be at the charge 
, bend his: Act in diffraining, and Gouldnot be allowed coits noz 
damages, ts che incouragement ok thole who toztiouſly denied 
fo! r duties, ſuing out Ueptevins meerly foꝛ veration ſake, and in 
wy axagement; of thoſe wha. diſfrainen, wha by the Common 
it | La bad neither coſts no2 damages allowed them faz their tawful 
nd | diſtreſles ; wherefoze to remedy this miſchief were the Statutes of 
is | 78.8. cap. 3. gud of 21 H. g. cap 19; made, which ought liberal- 
er y to be conſtrusd ko advancing the remedy , and ſuppꝛeſſing the 


1 miſchief, as Cgk. I. b. 3.t01,7. in Hey dons Caſe: And tt ſhall be can: 
we” frtiep 
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Ante 533. 


2 Cr. 23. 


2 Cr. 28. 


2 Cr. 33% 


ſtrued accozving to the intent of the Makers, which intended by 
7 Hen. 8. cap. 4. to give coſts to the Defendant where he pyevailed; 
as the Plaintiff ſhould have had, tf he had recovered; and although 
they mention Rents, Cuſtoms, and Services only, and the Pye- 
amble extends only to thoſe Rents, Cuſtoms, and Services which 
lie in Tenure;yet the ſecond part, whereupon this opinion is ground: 
ed, is not ſuch Rents, dc. referring to the Preamble ; but all 
Rents, Cuſtoms, and Services: So all manner of Cuſtoms and 
Services are within the intent of the Statute. And 1 conceivey 
the caſes concerning diſtrefſes lo: Relief valore Maritagij , and foj 
Amercements in Leets, to be likewiſe within the Services of 7 
Hen. 8. & 21 Hen. 8. becauſe they be in nature of Services, and 
to be expounded as diſtreſs foz Cuſtoms: and Services; and 
therefo2e in the Caſe of Shepward aud Mackworth, which was in 
Term. Mich. 44 & 45 Eliz. There the Bayliff of the Lozd Berke 
ley diſtrained fo? relief: The queſtion was, Becauſe the Lam 
had been in Ward to the Queeft, by reaſon of other Lands held 
of her Majeſty by Service in Capite, whether the Heir ſhould pay 
relief to other Lands at his full age? And adjudged, That he 
ſhould: There damages were given by the Jury to the Avowant: 
And although Popham adviſed, becauſe it wag a new Caſe , | 
the Avowant ſhould take his Judgment foz the relief, and relen 

the damages, which he did; pet that doth not pzove that no dam: 
ges were due, but that it was doudted only, and there is not any 
reſolution noz opinion tothe contrary/fn that caſe: Vide the new 
Book of Entries, fol. 5 70. & fol. s 73. and Greiſſys Caſe, Cok. 8. Rep. 
fol 38. And all the Pzeſivents are that damages and coſts have 


bien allowed unto the Avowants, in ſuch caſes, And'therefoze I con⸗ 


cluded, That Judgment ſhould be affirmed, Jones argued to the 
contrary ; aud ſald, we are here upon the crpoſition of Statutes; 
and mult:tude of Pꝛeſidents will not ſerve foz the expoſition of 
Statutes, unleſs after debate in Court they be mentioned to habe 
ben ſo adjudged: But no luch Pꝛelident hath been ſhewn , butt 
multitude which have paſſed ſub ſilentio without debate. And fo; 
the matter he held, That ft was out of the woꝛds and intent of the 
Statute ; Fo2 the firſt part of the Statute is, Where a diſtreſs» 
jor Rents, Cuſtoms, or Services in Lands, &c. That the Avowry 
ſhall be upon the Land; So that extends only to ſuch Rents); 
Cuftoms, and Services by which the Land is held; and the fe- 
cond part of the Statute ot 21 Hen. 8. (which is quaſi an erpoſit(- 
on of the fo2mer) is, That in ſuch Avowry for any Rents, Cuſtoms, 
and Services, thoſe woꝛds aire to be applyed to fozmer Rents, Ci 
ſtoms and Services; And although the wozws be general and ſay not 
ſuch Rents, Cuſtoms & Services, yet it is to be applped to the fozmer, 
And where the Statute 21 Hen. 8. cap. 19. intends further remed/ 
than was before, it is by expꝛeſs woꝛds, upon diſtreſſes for Damage. 
feſant and other Rents, which extend to Rent: charges, but no met- 


tion of Diftreflſes 02 Avowzy fo2 any other cauſe: And in Cok. = 
3 Jol. 
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; fol, . Marg. of Winch. Caſe. A Cale is cited upon the Statute of 
9 Rich. 2. of a Writ of Error. There, upon a Recovery againit 
Tenant fo2 life, it was held, Jt ſhould not extend to other Eſtates ; 
and the Statute of quarto Jac. which ſaith, That no coſts ſhall be 


glven in other cauſes then ſuch as are within the Statute of 23Hen, 


8, ſhews, That without an Act of Parliament, coſts ſhall not be 
given in other cauſes ; And fo2 the Caſe cited here in an Avowyy , 


fo2a Belief, damages were given, and foz doubt of error releaſed 


by the Avowant, it doth appear of Recoꝛd that they were releaſed ; 
therefoze it ſhall be intended they were diſallowed by directions of 
the Court: And foz the caſes ofvamages and coſts given in Avows 
ty koꝛ Amercement in Leets, he knew, That anno 35 Eliz. in an 
Avowyy fo2 an Amercement in Leet, damages and cofts being gt- 
ven, Judgment was reverſedfo? that cauſe in this Court; There- 
ſoze he concluded. That Judgment ſhould be reverſed; Note, in 
his Argument he (aid, that in the Lo2d Says Caſe it was adjudged , 
Scandalum Magnatum was out of the Statute of 21 Jac, of Lim:- 


tation of Actions upon the Caſe, and out of the Statute of*27 E- Ante 142,143; 


liz. of Errors in the Exchequer Chamber, becauſe not mentioned, 
although it be included in the wozds, Actions upon the Caſe. 
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Emorandum, Upon Saturday the fourth of May 1639. aun 
15 Caroli Regis, Serjeant Reve, of the County of Norf; 
was ſworn one of the Juſtices of the Common Bench, ſuc- 

ceeding Sir Richard Hutton, late ſecond Juſtice of the ſaid Court, 

who died at Serjeants InninChancery-lane;he was a grave, learned. 
us, and prudent Judge, and of great courage and patience in all 


js proceedings, 


* 
7 
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Cooks Caſe, 


. 


| N was endicted foz the Murder of Marſhal. Mpon his ar⸗ 2 
raignment pleaded Not guilty , it was found, That the ſaid Jones 4 29. 


Marſhal was a Bayliff to the Sheriff at and had ſeveral 
Marrants upon feveral Capias ad ſatisfaciendum, agatnfſt the ſaid 
Cook and his father, directed unto him and other Bapliffs ; and 
that they, by virtue oz colour thereof, entred into the lald Cook's 
Stable and out-houſe, and hid themleives- there all night; and at 
eight of the clock the nert mo2ning, came to Cooks dwelling houſe, 
andcalled him to open his doo2s and ſuffer them ta enter, becauſe | 
they had ſuch Warrants upon ſuch Wytes, at the ſuit of ſuch per⸗ 
ſons, to arreſt him, and willed him to obey them. But the ſaid 
Cook commanded them to depart, — Fg „they ſhould not 
pon | Mw, and afterwards came 

unto the dooꝛ of the ſaid houfe, and offgrep to fozce that open, and 
hake one of the hinges thereof. - CU on the ſald Cok diſchar⸗ 
dy Mulquet at the ſafd Marſbal , and ſfroke him, of which 
froke the day following he dyed. And whether upon all this mat- 
ter he be gufity of Murder oz of Banflaughter , was the doubt: 
Ind it was now argued by Rolls foz Cook, That it was not Murs 
der; Foꝛ although a Baytiff were flain, yet it was by his own p20- 
tutement, in daing an unlawful act, viz. in breaking the window 
and dooꝛ, and attempting to enter and ſerve Pꝛoceſs, which is not 
lamfut fo2 a perſonal dutte, tnkefs in the yy cafe; And fo2 that 
yp purpoſe 


4 \ 
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purpoſe he cited Co. lib. 5. fol. 91. b. 92. Seamains Caſe 13 Ed. 4. And 
after argument at the Barr, all the Juſtices, ſeriatim, delivered 
their opinions, that it was not Murder, but Yanllaughter only; 
Foz although he killed a Bayliff, yet he killed him not in duly ere 
cuting Pꝛocels: Foz it is not Murder, unlels there be Maliti 
præcogitat a, 02 Malitia implicita; As to murder one ſuddainly,.oz in 
reſiſtance of an Officer doing his Office; But that laſt ought to be 
where he is duly executing his Office , by ſerving. the Pꝛoceſs of 
Law, wherein he is aſſiſted, cum Mteſtate Regis & Legis: But 
here this Bayliff was ſlain in doing an unlawful act, in ſeeking to 
break open the houſe to execute Pꝛoceſs foꝛ a Subject, which he 
ought not to do by the Law: And although he might have entrey 
if the doo2 had blen open, and arreſted the party, and it had bien 
lawful ; yet he ought not to bꝛeak open the houſe , fo2 that is not 
warranted by Law; and eſpectally iping there in the night, andin 
the mozning bꝛeaking the window and offering to kozce the doc, 
which is not ſufferable; fo2 under colour thereof, one may enter who 
bath not any ſuch authozity ; and every one is to defend his oj 
houſe. Pet they all held, that it was Manſlaughter: Foz he might 
have reliſted him without killing him: and when he Fo him and hg 
voluntarily at him, it was Banſlaughter. But Jones ſaid, That 
it was teſolved by the chief Juſtice and Hiniſelf, and the Recor 
of London, ut the laſt Seſſions at New-gate,inthe caſe of one Wi. 
liam Levett, who was endicted of the homicide of a woman called 
Frances Freeman, Where it was found by ſpecial Merdict, That 
the laid Levetr and his wife being in the night in bed andaſliep,ou 
Martha Stapleton , their ſervant, having pꝛocured the ſaid Frances 
Freeman to help her about houle-bulinels , about twelve of the 
clock at night going to the doozs to let out the ſaid Frances Free. 
man, conceived ſhe heard theeves at the noo! offering to break then 
open; whereupon ſhe , in fear, ran to her Paſter and Miſtrils, 
and info2med them ſhe was in doubt, that thee ves were bꝛe aking 
open the houſe dooz. Upon that he aroſe ſuddainly and fetched 4 
'dzawn Rapier. And the ſaid Martha Stapleton, leſt her Maſt 
and Wiſtriſs ſhould ſe the ſaid Frances Freeman, hid her in 
Butterp. And the ſatd Levett and Hellen his wife, comi 
down, he with his ſwo2d ſearched the entry fo2 the thieves : A 
the, the ſaid Hellen, elpping inthe Buttery the ſaid Frances Free 
man, whom ſhe knew not, conceiving ſhe had bien a thief, crying i 
her husband in great fear, ſa® unto him, Here they be that would 
undo us. Thereupon the ſaid William Levett, not knowing 
ſaid Frances to be there in the Buttery, haſtily entred therein 1 
his dzawn Rapier, and being in the dark and thꝛuſting with his Ba 
pier befoze him, thꝛuſt the ſaid Frances under the left, bꝛeaſt, giving 
unto her a moztal wound, whercof ſhe inſtantly dyed: And whe- 
ther it were Manſlaughter, they pꝛaped the diſcretion-of the Court. 
And it was reſolved, That it was not; fo2 he did it ignozantly with 
out intention of hurt to the (aid Frances: And it was there . 
re ſolb. 
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reſolved. But here they held clearip, that it is manfiqughter. be- 


cauſe he ſeeing and knowing him, ſhot at him voluntarily, and flew 
him: whereupon they all reſolved, Jt was not murder, but homicide 
only. Vide 13 Ed. 4.9.18 Ed. 4. | | co 


Perkinſon verſus Gilford and others. Hill. 14. Car. rot. 


Abt, againſt Gilford and others, the Executozs of William $7 
arch. 13. 


Collier Eſquire, late Sheriff of the County of Dorſer , fo2 
to and twenty pounds ten ſhillings. T{lhereas the Plaintiff had 
recovered in the Common Bench, againſt the Executoz of William 
pawlett, a debt of one hundzed pounds, and two andtwenty pounds 
ten ſhillings fo2 damages, the debt and damages de bonis Teſta to- 
tis, ſi &c. Et ſi non, the (aid two and twenty pounds ten ſhillings 
de bonis,proprits; and the Recoꝛd being removed into this Court, 
the Platntiff had a Fieri facias directed tothe ſaid William Collier, 
Sheriff of Dorſet fo2 the levying of the ſaid two and twenty pounds 
enſhillings damages of the Goods of the ſaid Executs2 ; and by 
ttue thereof he levied the laid two and twenty pounds ten ſhil- 
lings, and aſterwards dyed without paying, &c. whereupon he de⸗ 
handed it of the ſaid Executoꝛs, and they had not paid it, per quod 
Ntio aecrevit. The Defendants pleaded Non debet, und found 


- ggainſt them. And Mallet moved in arreſt of Judgment, firſt, Be⸗ 


/ hg recovery of the ſaid debt of 122 l. 10 8. is in the Common 
Bench, and the Execution by Fieri facias is in the Kings Bench, and 
doth not ſhew how it came out of the Common Bench into this 
oart to have Execution. Sod non allocatur ; Fo2 in the Recoꝛd 
it is mentioned, that it is here duly, which ſhall be intended to be by 
a Wait of Erroz, oꝛ other due means; and it is not negſſary to 
thew all the circumſtances, how it came hither. The ſecond obje- 
tion, Becauſe it doth not appear that upon the Fieri facias awarded 
it was ever returned ſerved here; ſo as there is no Recozd to charge 
him: Foꝛ if there were any Recoꝛd appearing that he had levied it. 
then peradventurehe might charge the Sheriff. The third obje- 
tion, Becauſe he chargeth him in Action of Debt, whereas there 
was never any ſuch Action bzought befoze ; but (ik it had appeared 
by the Recoꝛd, that the maney was levied ) he might have had Ac- 
compt, oꝛ Action upon the Caſe, oz a Scire facias, but never an Acti⸗ 
on ol Debt. The fourth objection, that although the Action lies 
ainſt the Sheriff himlelf, yet it lieg not againſt his Erecutozs ; 
0 the non payment is a perſonal wzong , wherewith his Execu⸗ 
tozs are not chargeable, As Debt upon an Eſcape lies not againſt 
able Executoꝛs. But Berkeley, Jones and my lelf ( Brampſton 
ging abſent) agreed, that the Action well lies: Foz to the ſecond 
ud third objections, the Fieri facias being duly executed and the mo- 


J 
[ 


Ones 430. 
Rol. 598.921. 


up.levied by the Sheriff, the Executoz of Pawlett the Defendant Moor. 468. 


la the firſt Action is diſcharged, and map aver and plead it againſt 
un new Exerution to be awarded againſt him, as 2 1 H. 8. fol. 
5 Pyy2 proves: 
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Hob. 205. 
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Hob. 206. 


Hob 206. 


1 Rol. 553. 


EK. 87. 
Ante 177. 
1 Rol. 398. 
Hob. 207. 
2 Rol. 410. 


1 Rol. 398. 


Jones 430. 
March. 18. 


pꝛoves: And the Sheriff is chargeable fo2 the money to him who re, 
covered it. And as it is allowed that he might de chargeable in 
Actompt, as Mallet ſaid; ſo it is agreed; Ye may be chargeable in 
Debt; koꝛ the Plaintiff might have either Debt 82 Accompt , as 
appears in 28 H. 8. & Cok. lib. 4. 94. a. Slades Caſe. Aud as Berkeley 
laid. the caſe is in x H.. Chat a Collecto? by acceptante of a Talley, 
is chargeable in Debt, ſo the Sheriff, having levied the money, 
ts chart geabte fo2 ſo much in Debt to him who retcovered. And 
Mallet confeſſed, that in the Common Bench it was adjndgeq, 
There the Sheriff returned a Fieri feci, Debt liech againft him, 
And Berkeley laid it was all one, when he receives the money; 

he is then tyable, although. he returns not the walt: Foz hig not 
returning ſhall not aive noz crcufe him. And fo? the fours 
objection, they held, that the Sheriffs Exetutoꝛs are as v 

chargeable as himſelf: Foz as Jones faid, There is a diverlity, 
where the Sheriff is chargeable in his life foz a perſonal to) 15 
misleaſance, there his perſon is only chargeable, and there Act 
morirur cum perſona. But where he is chargeable fo2 levying ot 


money, and not paping it over, that is foꝛ a duty; and there} 


1 
he vyes, his Executoꝛs are chargeable as well as himfelt: whirhis 
the reaſon , that fo2 an Eſcape by the Sheriff, his Executoꝛs dt 
not chargeable. But there would be great miſchief if the Shertffs 
Executo2s ſhould not be alive in this Caſe ; foꝛ the Plaintiff:haz 
a duty due unto him from theErecutozs of Pawlete the firſt Detry: 
dant,who paid it to the Sheriff, and thereby was diſcharged there 


of. And if the Plaintiffſhould not recover it againif the Sheri 
© Executozs, he ſhould be without remedy ,- which the Law wilt not 


ſuffer --Clherefoze they all agreed, that the Action well lay; And 
rule waMFiven to have Judgment entred, unlels, &. 


Good in verſus Anne Weſt, ante pag, 522. 


12 now moved again by Charles Jones in arreſt of Judy: 
nent, that the Declaration was not good; Firff, Becauſe 
he doth not ſhew-, that he left the lit with the Defendant ; fo 
the Statute ts, If they be ſerved with Proceſs;and it is not ſerving 
of Pꝛoceſs when the wait is not left , although it be read unto the 
party, and a note left of the cauſe, place, and day. Sed non allocs 
tur; Fo2 Jones, Berkeley, and my ſelf held it to be a ſufficient (er 
ving of the P2oceſs within thgintent of the Statute , and accoy 
ding to the uſual courſe and pꝛactice; Fo2 there may be two, thier, 
92 four names of Witneſſes in one wait (and fo there be uſually) 
and he cannot leave the weſt with every one of them, and it would 
be very chargeable unto the Subject to hade ſeveral. waits fo; ebe⸗ 
ry witneſs. The ſecond Exception , Becauſe he ſheweth that he 
paid unto her twelve pence foꝛ her pains, and pꝛomiſed to pay unte 
her as much moze as ſhe would require, when ſhe came to be a wit- 


nels at Gloceſter, which is not ſufficient, accoꝛding to the ä 
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Foz the Statute is, that he ſhall pay ſufficient charges fo2 her tra⸗ 
vel, accoꝛding to the diſfance ofthe place; and the quality of the per⸗ 
ſon, ſv to be patd; and the U3Uitnels is not bound to accept his pꝛo⸗ 
miſe faz the reſiphe.- Sed non allocatur ; Fo2 when it is alledged, 
Chat he pard * i- pence, and pꝛomiſed to pay the reũdue 
when the came to Sſoceſter, and ſhe accepted thereof, She is then 
nd to tome, f02 th! hath accepted of his pzomile fo2 the reũdue, 
hetwile the minht have rekuled, a not told him ſhe would accept 
ofhis pzomife: The third Exception, Becauſe the Plaintiff doth 
wt thew, that he is endamaged by her non-appearance, viz, That 522 
ene paſſed againſt him, 02 that he was infozced to be non:fut- 
es, 82 any other grievance ; Foꝛ ſo is the Statute, that the partv 


ie ved ſhall have his part ofthe ten pound, and his further dama⸗ 


ges tared by the Jufffces, befoze whom, & c. But Grimſton fo2 the 

ſafntiff anſwered, that the Action being ought only fo7 the ten 
pounds, and not fo2 further damages, it is well enough; and the 

n pounds is due fo2 her non-appearance to the King and the party: 
But all the Jufffces held, that the Declaration was ill fo2 this Jones zt. 
cauſe; Foꝛ there ought to be a party grieved by the non⸗ appearance, 
otherwiſe there is no cauſe of fozkeiture: And lo is the expꝛels 
ſtope and wozds of the Dtatute ; TWlherefoze it was adjudged fo2 
the Defendant, abſente Brampſton. 


'  Bradſey verſus Clyſton. 


F upon an Obligation of 100 l, foʒ not perfoyming of an 5. 
17 Arbitrament, where the award was, That the Defendant March is. 
only acquit and diſcharge the Platntiff concerning a Bond of Jg.. 
100 l. wherein the Plaintiff and Defendant were joyntly bound 
M the payment of 50 l. unto J. S. Defendant demurred, 
any now Rolls thews fox cane , that the Arbitrament was votd , 
award, that he would acquit and diſcharge him of a Bond made 
utto a Stranger; Foz it is not in his power to pꝛoture a diſcharge. 
Pur the Court held, that the party may well acquit and diſcharge , 


Kee fifty pounds be payable at a future dap, as it is here to be 
latended tt 


was; A ſecond Exception was taken; Becauſe the ſub- 

on is, to ffand'to the award, (0 as it be made under hand and 

da ready to be delivered to the parties: And he faith, That they 

made the Arbitrament befoze the day ( viz. ſuch a day) under their 

hands and ſeals; and he doth not ſay ready to be delivered. But 

alithe Court held, Jt was well enough; Foz the wozds be not, 

And to deliver, hut Ready to be delivered: And when it is under 

hand and ſeal, tt ts intended, ready to be delivered; and the De- 

taxation being read it was expzeſly , that it was ready to be deli⸗ 
beted; whereupon it was avjudged fox the Plaintiff. 


Daly 


——— Ä—— 


Termino Paſchæ, anno decimo quinto 


6. 


March. 24. 


7. 
R. 560. 


Daly verſus Bellamy and othets. 1 


Ttaint bought by the Plaintiff in Treſpaſs f Battery: Che 
Uerdict was affirmev. And now Mayaard, moved kap the 
Defendant .-upon the Statutes of 21 Hen, 8,8 33 Hen. 8, Cha 
the Dekendant ſhould have coſts, becauſe the Plaintiff, ik he had @ 
volded the Uerdict by Attaint, ſhould have had rol But all the 
Court agreed (abſente Brampſton) that he ſhould have no. more 
cofts : Fo2 if the firſt Uerdict had paſſed foz the-Plajntiff, wherghp 
he ſhouia have had coſts o2 if the ſatd Uerdict having paſſed-againſ 
him, thereupon he had bzought this-Attaint ,- and the Jurozs hay 


bien attainted, he ſhould have had ſuch coſts, as he ſhould have had 


in the firſt Action, if it had been found fo2 bim; but he ſhould not 
have had moꝛe coſts in reſpect ofthe Attaint. Di & conve rſo, where 
the firſt Uerdict paſſed foꝛ the Oekendant, and he had coſts, it 
Verdict be impeached by Attaint , oz be affirmed, he ſhall habe na 
moze coſts, but only thoſe which were given upon the firſt Merdig: 
And Hoddeſdon faid the pꝛactice of the Court was alwaies ſo. . 


Daniel verſus Count de Hertford. Trin. 14. Car. rot. 343. 


Rror of a Judgment in the Common Bench, in Treſpaſs, in 

", depaſturing his Cloſe with Sheep. The Defendant juſtifies, 
Becaule the P2io2 of D. was ſeiſed in fe of ſuch a great Cloſe in 
D. and was ſetzed in fee of the Paſturage in the place afozeſaid,, 
fo2 all his Sheep le vant and couc haut in the ſaid great Cloſe, at iq 


times of the year : The Plaintiff thereupon demurred» and it wa 


there adjudged fo2 the Defendant,andnow Maynard fo2 the Plaihs 
tiff, in the TUzit of Erroꝛ, aſſignes fo2 Erroz the point of the Jun 
ment; Firſt, Becauſe the Defendant intitles the Pꝛioz neither bp 
p2eſcription no2 grant; and this being a pꝛoſit a prender, in alicno 
ſolo, none can entitle himſelf by the courſe of the Common L 
thereunto, without grant o2 pzeſcription;# this Paſturage clatmey, 
is but as Common in its nature. Secondly, that this plea is not 
aided by the Statute of 31 Hen. 8. Foz that gives nothing to the 
King, but what the Pzioz lawfully had; and therefoze it ought, to 
be ſhewn how the Pꝛioz was entitled thereto, wherefoze , . 
Rolls fo2 the Defendant, in the Tait of Erroz, ſai, that the Plea 
is good; and was ſo adjudged upon Demurrer in the Comms 
Bench; and that it mas a good Plea, although it were pleaded, it 
the Common Law, befoze the Statute; Foz this Paſkurage claimed 
fo2 Shep /evant q couchant upon the Defendants Land, is Com 
mon appendant , and cannot be ſevered from the Soll by grant; 
and then to make preſcription thereto, is not good, as it is 4 Hen.6. 
13 & 8 Ed. 4. And if it were not good at the Common Law, pet the 
Statute aids it, by pleading, that the Pꝛioꝛ was ſeized thereof in 
fle, at the day of the diſſolutionzotherwiſe it would be very _— 
: ous, 
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vous, the P2iozs and the other religious perſons at the time of their 
piſſolution, ſxking to deface and ſuppzeſs all their Dieds, and to 
conceal their Lands and Eſtates, which they then held: And there- 
foze ſuch general Averments had been allowed, as it is held in the 
tale of the Archbiſhop of Canterbury, and in the Caſe of the Abbot 
gf Strata Marcella, Cok.lib.9.24. And to that opinion the Court 
enclined ; but becauſe it was depending upon Demurrer fn the 

ommon Bench, they would not haſtily pzoced ; wherefoze day 
was given until the next Term. : 


The Caſe of Edwards and Rogers, Cujus principium 
ante pag.524. 


W Js now argued by Maynard foz the Plaintiff, and by Far- 


| rer fo2 the Deſendant; And Berkeley & my ſelf delivered 
ur opinions. That this Fine by Andrew, the Uncle of William the 

eat,who was ſeized of the Inheritance, (he dying in the life of 
William,, ſo as nothing ever attached in him) chall never barr 
William the Defendant, who was Gzandchild of the ſaid. Andrew , 
becauſe he claims nothing by oꝛ from him, but only from Wil- 
lam, the Nephew of Andrew, who ſurvived the ſatd- Andrew: 
And he makes his title as Meir to the ſaid William the Nephew 


33312 


vhowas laſt ſeized, not making. therein any mention of Andrew, 


Co. 2.48.b, 


2 Cr.453- 


as gf. one from whom he claims, but only as dꝛawing his diſcent 


from him by wap ol Pedegre, and not by way of Title; And there⸗ 
e it. was compared to Hobbes Caſe, Cok. Lit. fol. 8. a. TUhere the 
ather is attainted of Felony, having Jſſue two Song and the 
one of them purchaſeth Lands, and dies without Illue, it ſhall not 
batr the other Son to claim, as Heir to his Bꝛother: And the coz- 
ruption of blood it the Father ſhall not hurt him. And Berkeley 
compared it to the Cale in the tenth of Elizabeth, Dy. 274. Where 
there were two B2others ; the eldeXt hath good cauſe del petition 
4e droit; the younCelt hath Ilſue a Son, and is attainted of Felony, 
aud executed. | The eldeſt Son dies without Jfſue ; the Jfſue ofthe 
yYawiger Son is barred of the Petition, becauſe his blood is coz- 
tüpt, and be cannot claim but by mentioning his Father, and from 
him, Sec. But here koꝛ as much as he doth not claim, noz derive , 
by him who levyed the Fine, we held, De chould not be barred 
by the Fine: But Jones concetved: that in regard Andrew is 
bound, and cannot claim againſt that Fine, and his Ezandchild 
cannot claim, but he ought to make mention of him, That he is 
aſs barred: And as his G2andfather, if he hav ſurvived, had bien 
batred; ſo alſo ſhall his Gzandchild, who ok neceſſity ought to 
mention him; whereupon it was adjourned. | 


Coopers 


Termino Paſchæ, anno decimo quinto 


— 


9. 


Co 5. 93. a. 


10. 
1 Ro. 53. 


Ant. 19.89. 


2 Cr. 45. 
Moor. 691. 


Coopers Caſe. 


8 being endicted in the County of Surrey ot the Murder 
ot W. L. in Southwark, with a Spit. Pe pleaded Not guilty ; 
And upon his Arraignment, it appeared, that the ſaid Cooper, 
being a Pꝛiloner in the Rings Bench, and lying in the houſe or one 


Anne Carricke, who &ept a Tavern in the Rules, the ſald W. 


L. at one of the Clock in the night, aſſaulted the ſaiv houſe, any 
Offered to bꝛeak open the doze, and bzake a ſtaple thereof, and ſwoy 
he would enter the houle, and lit the noſe of the ſaid Anne Carricke 
becauſe ſhe was a Bald, and kept a Bawdy-houſe. And the ſaid 
Cooper diſwading him from thoſe courſes , and repꝛehending him, 
he ſwoze , that if he could enter, he would cut the tatd Coopen 
thzote: And he bzake a window in the lower room of the houſe, an 
thꝛuſt his Rapter in at the Mindow againſt the ſaid Cooper, twho 
in defence of the houſe and himſelf, thzuſt the ſaiy W. I. into the 
eye, of which ſtroak he died. The Queſtion was, Thether this 
were within the Statute of 24 Hen. 8. And the opinion of the 
Court was, Chat if it were true hebeake the houſe with an intent 
to commit Burglary, oz to kill any therein, and a party within the 


houle (although he be not the Matter, but a Lodger oz Dojourter 


therein) kill him, who made the Allault, and intended miſchief to 
any in it, that it is not Felony, but ercuſable by the ſaid Statute 
of 24 Hen. 8, which was made in affirmance ofthe Common Lay; 
wherefoze the Jury were appointed to conſider of the circumffances 
of the fact; and they being a ſubſtantial Jury of Surrey, found the 
ſatd Cooper not guilty , upon this Endiament; TUhereupon he 
wag diſchargedx. * | 


Sir Martin Lyſter verſus Home. 


AY fur Trover & Converſion, of an Hat, called a Namib 
Faulcon,ſuppoſing that he was poſſeſſed of that Pawk , ut 
de bonts propriis, & caſualiter omiſit, and that ſhe came to the De- 
fendants hand, and he knowing her ta be the Ptaintiffs Pawk , pet 
being required, had not delivered her, but converted her to his own 
uſe. Upon Not guifty pleaded, and Merdict found fo2 the Plain- 
tiff, Whytlock moved in arreſt of Judgment, that the Declata- 
tion was nat good ta maintain this Acton, Becauſe he doth not 
ſhew , That che was a.rectatmed Hawk, and made tame, noz that 
ſhe had Bells oz Marvells to ſhew who was her owner: And a Ra- 


miſh Hawk is pzoperky ſuch an one as liveth inter Ramos and from 


thence hath its name: And therekoꝛe relyed upon the book 14 Eliz. 
Dyer 306. Sir Richard Fines Caſe. And Jones and Berkeley in- 
clined to this opinion. But J conceived the Declaration to be 
good enough, becauſe it is aided by the allegation. That he was 
poſſeſſed of the ſaid Hawk ut de bonis propriis; and that the Defen- 
dant, 


. "> © „„ EY 


ban 
_- v 


| vant; kiiowing her to be his Hawk, converted her, #c. And it dif: 


- Defendants plea was held goo); it was-apjudged againſt the Plain⸗ 


anmò decimo qumto Caroli Regis: And then becauſe upon divers 


in this Court to have co 
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fers from the Caſe of Sir Richard Fines : Foz there, although the 


id exception mas taken to the Count, yet it doth not appear but 
ibe Kbun de there dtobe good enough. But becauſe the 


tiff; not fo2 the inſufficiency of the Count, but upon demurrer up⸗ 
on the plea in bar, which was held ſufficient, Vid. Cok. lib, 7. fol.17. 
the Caſe of Swanns, of what Beaſts and Birds a man may have pro- 
perty. This Caſe wag afterward moved again, Termino Hillarij 
anno 


ſoymer mot ions the Court was always divided in opinion, the Plain- 
tiff fo2 his greater expedition conſented, Chat Judgment ſhould be 
nttegagain@ him: So the Judgment waz entred, Quod nihil ca; 
giat per billam. And then the Plaintiff began a nem Action in the 
Common Bench,” nv amended that ſquſt;n-hls Deglargtion, any 
had Judgment by tonfeſſion'of'the Action ; and ol 1 ue pound 
mages given Þ-a/Londod Jury : And thereupon-Henden moven 

L | $ in his kozmer Action: But becaule the 
gterdiet was found fo2 the Plaintiff; and upon exception ta the De- ace 114. 
claration Judgment was given agatuſt him, the Court held , That Cr. 1. 


a 


n. 


1. 
March. 31. 


Jones 438. 
1 Rol. 828. 
2 Rol. 52.3. 


Ante 36 2. 
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$wyfe Subchantor, and one of the Vicars Chonal of Lirchifield . 


fas Eyres and others, Leſſees of Sir Edward Peto. Tria. 12 Cenaot 


bt riporthe Statute 2 Ed. 6. 64 not letting tant the 4 Fit 
of 140 actes of Land in ad us ( , 2 
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n Woodward, all the ſaid tythes, with the tythe Hay (except the 
ſaid pꝛivy tythes, and the ſaid four offering days, and the pzeſens 


tation of the Clerk, ac.) habendum from and after the ſaid term and 


determination thereof, and the years in the ſaid Indenture compri- 


ſed, in manner and form following, that is to ſay, To the ſaid Ri- 
chard Woodward, for one Month after the end and determination 


of the ſaid term and years within the Indenture compriſed : and 


after the ſaid Month fully determined, To have and to hold the 
ſaid tythes and premiſſes (except before excepted ) to the ſaid 


John Woodward, his Heirs and A ſſigns for ever, rendring 61, 4s. 


4 d. per annum. And they find, That by virtue of this Gant the 
tythes renewing ol the Tenements in Cheſterton afozeſatd,had bin 
injoyep alwayes after ois Ezant. And further, That after 
ward, viz. 23 Martij, 2 et 3 Ph. et Mar. the ſaid Subchantoz and 
Uicars Chozal made another Jndenture , which they find in 
hæc verba , mentioning , That for divers great ſums, to them 
paid by Humphrey Peto, and the rent therein afterwards to 


be 
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be reſerved, they did demiſe and grant to the ſaid Humphrey Peto, 
al that their gleab Lands lying in Cheferton,viz,78 acres of Land, 
and alſo the Demeaſns of the ſaid ſeventy eight acres, with all Pro- 
fits, Commodities, Tythes perſonal and predial , whatſoever they 
be, or thall fortune to be, belonging to the ſaid Subchantor and Vi- 
ears, as Parſons and Proprietaries of the Patiſh Church of Chefterron 
aforeſaid, as the Tythes of Pig, Gooſe, Lamb, Wooll, Calf, Fiſh, 
Swans, Wood, and all other Tythes whatſoever, and alſo the Tytkes 
of the ſaid ſeventy eight acres; all which lately were in the Ferm 
or occupation of Margaret Petro, Widow, deceaſed, as alſo all other 
their Rights and Intereſts, Tythes, Commodities,and profits in and 
tothe ſame, which to them do belong. or appertaining to the Patſon 
or Par ſons, and Proprietaries of the Pariſh Church ot Cheſterton a- 
bee ſaid yearly Rent hereafter reſerved, and the nomination 


and preſentment of the Prieſt or Curate there, with all offerings and 


offering days, and privy Tythes, as well of the Manor - place, as of 
other the Inhabitants there, always excepted and reſerved to them 
and their Succeſſors for ever) habendam, to him and his Heirs for e- 


ver, rendering annually to them and their Succeffors fix pounds 


ſeventeen ſhillings four pence. And it is found, That the Tythes 
of theſe Lands never were in che Tenure ofthe ſaid Margaret Peto. 
But they found, That ſome Tythes and Lands were in the Te- 
nure of the ſato Margaret Peto : And it was found alſo , That Sir 
Edward Peto is Son and Heir of the ſaid Humphry Peto, and that 


the Defendants were Occupiers of the Lands in the Declaration 


mentioned, and carried the Cozn growing thereupon without ſet⸗ 
ting out ot the Tythes ; Et ſi ſuper, &c. the Court chall adjudge it 
fo the {Platntiffs, they find fo2 them, and that the Tythes carried a- 


way, were woꝛth thirty pounds per annum, and the treble value is 


ninety pounds; Foz the reſidue, they find fo2 rhe Defendants, 
This Caſe was argued at the Bar by the Solicitoꝛ General, 
Rolls, and Maynard fo; the Plaintiff, and by the Attozney General, 
Serjeant Henden, and Grimſton fo2 the Defendants ; And this 
Term it was argued at the Bench, and two Queſffons made; 
Firſt, CUhether the Died of 5 Ed. 6. be good to convey the Jnheri- 
tance to John Woodward? Secondly, It the firſt Indenture be not 
Food, whether the ſecond Jndenture of 2 & 3 Ph. & Mar. be ſuffici- 
ent to convey them, againſ> the Dubchantoz and Micars, to Hum- 


phrey Peto? Foy if any ot them be good, then the Plaintiffs have 
o title. And quoad the firſt, all the Juſtices argued fo2 the Plain- 


tiffs, That they have a good title notwithſtanding this In⸗ 
denture; Foz this Indenture is mierly votd , becauſe it is to 
convey an Inheritance in fucurs; Foz the month is not to begin 
until the koꝛty and two years be expired; and it is a grant of 
Intereſſe Termini, and no grant of a Reverſion; fo2 the Jn- 
heriance is granted therein, which was not in Leaſe be- 
foe ; And as it is an Iatereſſe Termini fo2 the tythe hay, fo ought 


it to be of the reſivue 3 fo2 there cannot be fraction of the Eſtate : 


| $33 2 And 


1 Rol. 8 28 
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548 Termino Trinitatis, anno decimo quinto 


And then being only an Intereſſe Termini in Richard Woodward 
there cannot be a grant of a Remainder oz Reverſion to comment 
in futuro: And to p2ove this, ſee Cok. lib. 2. fol. 35. Bucklers Caſe, 
et 8 Hen. 7.3. et 38 Hen. 6. 34. e ſecond que ſtion was, Whether 
the Deed of z et 3 Ph. et Mar. be fulftcient to convey thoſe Tytheg, 
Becauſe they never were in the Tenute of Margaret Peto; any it 
was ſtrongly urged fo2 the Platntiff,Chat thoſe wozvs in the Inden, 
ture were a clauſe of reſtriction, and declares their intent, that ng, 
thing ſhould paſs, but that which was in the-Tentite of Margaret 
Peto. But all the Juſtices held, That it was a Fur Gant, and 
no reſtriction of the firlt wozds ;. Firſt, Becauſe there be thies bj 
ſtinct clauſes befoze, viz. Firſt the grant of the ſeverity eight acres gt 
leab; Secondly the grant of the Tythes p2:dial and perſonal; 
hirdly the grant of rhe Tythes of the ſeventy eight acres of gen 
Land, which are all diſtinc ſeveral clauſes by tbemlelbes. And 
clauſe, All which, &c. doth not depend upon any of them: . Ji 
Which were, Gc. ig a teftriaton only-when the claule is general, i 
is all but one and the lame ſentence, and not ended 02 certain, beiin 
the end of the ſentence, as in the Caſes of 2 Ed. 4.29. Plow. 39 l. in 
Wrothſleys and Adams Caſe,and Plowd. 395. in the Earl of Leiceſter 
Caſe, But where the clauſe is not in une intire ſentenceſbuc vitting 
and dif-joyned from the other, as here it is, there cannot be any 
friction: Alſo this being in the Cale of a common perſon , addition 
of a falſe thing (viz. falle poſſefſion) ſhall never hurt the grant; a 
the addition of a falſity ſhall never hurt where thete is any mant 
of tertainty befoze, Cok. lib. 2.fol.z2. Dodingtons Caſe, & Dy. 346, 
Co. 4.34. Bozoons Caſe. But in the Kings grants, where thetti 
fallity in point of pꝛejudice to the Bings benefit, oz a mit- info 
tion of the Kings Title,o2 upon a falſe ſuggeftton ofthe party; iht 
all grants ſhall be void, as it is Cok, lib. 10. fol. 113. 21 Ed. 4. . 
8 Hen. 7, 3. 9 Hen. 6. 28. TUherefoze they all concluded, Thi 
this grant of 2 et 3 Ph. et Mar. was good ; and it is to be obſeruch 
That although theſe wozds, Which were in the Tenure of J. S. U 
they are in one and the tame ſentence, may be conffrued to be a. 
ſtriction; pet in theſe wozds, All which were, Sc. this wow Al 
diſ-jopned, cannot be a reffitution, but an explanation; (Uhetefox 
fo2 theſe and other reafons, it was adjudged to be a good graut 
gainſt the Plaintiff: But in conſideration and commileration of the 
po02 Micars. Sir Edward Peto was moved to add by way ofa Rent 
charge to their means; And he agreed to the motion of the Cout, 
and added four pounds per Annum Rent fo2 their further ſuſteiitis 
tion, beſides the Rents pald unto them. 


Criſp verſus Pratt. Hill. 10 Car. rot. 73. 
. Jones 437. 2 firmæ of ſixteen acres of Paſture in Chipping- Barnett. 
| _ E The Caſe was, That Ralph Briſco ſenioz, in 19 Jac. purchdſe 
the Lands in the Declaration mentioned, being Copphold, — 
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of the Bane? of Chipping- Barnett, to him and Margaret his wife, 
md to Ralph Briſco their ſon, ànd Hts heirs ; And two years af- 
ter he became an Inn⸗kceper, and received all che pꝛoſits of the 
Land, until 4 Aug. 4 Car. at which time he became Debtoz by 
Bond to John Briſto and others, and committed divers Acts (men⸗ 
tioning the Acts) which declared him to be a Bankrupt. And in 5 


Car, upon a petition to the rod Reeper, That the ſaid Ralph Briſco 


fenſog was un Inn ⸗kerper, and did get his tiving by buying and ſel- 
ling, und was indebted to divers perfons/ and become a Bankrupt, 
Che. Petitioners p2ayev to have a Commiſſion of Bankrupts, 
which was granted them: And the Commiſſioners adjudged him a 
Pankriept, and ſold this Land to the Leſſoz of the Plaintiff, fo the 


duet ol the Creditozs, by Indenture inrolled ; which being ſhewn 


tothe Loꝛd of the Mano, he admitted him accoꝛdingly. And after- 


wards Ralph Briſco the father died, and the ſald Margaret died; and 


Ralph Briſco the ſon entred, and the Leflo2 of the Plaintiff en- 


trepupon him, and made a Leaſe to the Plaintiff fo2 years; and the 


Defetiwant, as ſervant of the ſato Ralph Briſco the ſon , ouſted 
Et ſi ſuper totam, Ac. the Court ſhall avjuvge fo2 the Plaintiff, 


ibis matter found, it was atgued ar the Bar: and this Term 
wihe Bench: and Berkeley argued fo2 the Plaintiff,and Brampſton, 
171 my ſelf f02 the Defendant. The firft-queſtion was, The 


Jury finding, that the ſatd Ralph Briſco ſendo2 did get his living by 
ning aun kelling, ung the Trade of an Jnn-holver, and not o- 
therwile, Uhether he be aperſon who is a Bankrupt, and within 


| the: Statutes of 13 Eliz. r Jac. & 21 Jac. And Berkeley held, That 


22 a Bankrupt within thoſe Statutes: Foz an Inn⸗holder is 
ne who hath much uſe of buping and ſelling, fox the entertainment 
of hts Gueſts, and their hozfes ; and running in debt by this means, 
it is reaſon he ſhould be accompted a perſon within the ſaid Sta⸗ 
es; and fo much the rather, ' becauſe the Jury find , that he got 
kisliving by dupins and ſelling, ufing the Trade of an Inn⸗hol⸗ 
der. But all the other theer Jullices argued to the contrary in this 
poſut:: Foz an Iunholver doth not get his ilfſving by ſelling: Foz 


it, but utters it at ſuch rates as he thinks reaſonable 
daa; and the Gueſts vo not take it at a certain pꝛice, but they 
aum have it, 02 refuſe it, it they will. And it an Oat? take exceſſive 


uy he buy pzoviſion to be ſpent in his houſe, he doth not pꝛo⸗ 
RAY If 


Aces, he is endictable. And Jun-kepers, many times, have May 


and Coꝛn, and ſuch things of their own growing; and their gain is 
wt'only by uttering of their commodittes but fo2 the attendance 
of their ſervants, and fo2 the firniture of their houſe, rooms, and 
lydgings, fo2 their Gueſts : Any an Ann keeper is no moe ſuch a 
perſon who gets his Hing by diſping and telling than Fermozs, 
v0 buy kö theſe p2oviſion{ And rhe Statutes inentidn only thoſe 
ba are Dercyanes, anduce to buy and ſell in grofs, oz by retail; 


* F 


xy find fox the Plaintiff; it otherwiſe fo2 the Defendant. Up- 


wp Cuch who get their living by buyiag and felling, o as ee 


Dun⸗ 
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pzincinal Abet is by Sonn and 1115 Secondly; The queſti⸗ 
on was, ether a Copy wfthin the ſaid Statutes to be 
ſold by the Commiſſioners? Foz although it be expzeſly named in 
the Statute of 13 Eliz. in one clauſe, yet it is not in another; And 
in the Statutes of primo Jac. and 21 Jac. (upon whichlaſt Statuteg 
this caſe is grounded) Copyholds be not mentioned, but general 
| ly all Lands, Tenements, and Þereditaments. But all the four 
| nz, Juſtices agreed, That Copyholds are within the intent and per, 
| Jod.8e£112.3, View of all the ſaid Statutes ; Fo2 being in the firſt Statute, and 
| the other Statutes made in further confirmation and appꝛabatian 
thereof, they ought to be expounded liberally, and ſhall be conſtruey 
accozdingly, to make as ſtrong pzoviſion as they may againf 
the Bankrupt, Thirdly, Foz as much as it is found, That this 
Land was given by the Father (two years befoze he was an Jnhob 
der, and ſir years befoze he became a Debto2) unto his ſon , and no 
fraud found (although there be circumſtances of fraud, by the tz 
king of the pꝛolits only, until the time he became a Bank 
whether it be in the power of the Commiſſioners to ſell it: 
Berkeley held ſtrongly, That it was in their power, becauſe it is er 
pꝛeſly within the woꝛds of 21 Jac. That they ſhall ſell Lands which- 
he purchaſed in the name of his Mile, Childzen, oꝛ Friends, named 
and intruſted by him; And this is lo purchaſed, But all the other 
Juſtices were of the contrary opinion: Fo2 being purchaſed belag 
Jud-Ref.113-4 he was a-Tradeſman, and fo long befoze he became u Debtoz , 15 
not within the Statute ; fo2 the Statute intends ſuch perſons on 
who gained their livings by buying and ſelling , and by fraud y 
paſſed away their Lands to friends in truſt, and became indebtey, 
and committed ſuch acts of a Bankrupt , that fo2 ſuch acts don 
by them after, it ſhould be within the Commiſſioners power to ſell 
ſuch their Lands, But here, many years befoze, when he was 
clear man, he pꝛocured this Land to be ſettled-upon His Son. 
(No fraud'o2 purpoſe of being a Bankrupt being found): It would 
therefoze be a miſchievous caſe, and full of inconveniences, il it 
ſhould be within the Statute ; Foz none might know with whom 
to deal by way of Marriage oꝛ otherwiſe when he in not a Trade 
: man, and ſettles Land upon his Nite and Childzen, Bona ſide, 
| and without cauſe of being ſuſpected to be a Bankrupt , and after: 
wards becomes a Tradeſman-and then a Wankrupt if this act ſhould 
1 Rol. 323. Oberthꝛow a conveyacne duly. ſettled, And fo? that purpoſe was 
cited, Cok. lib. 2. fol. 25. and Co. lib. ro. fol. 56, the Caſe of the 
R. 392. Chancellor of Oxford, That fraud ought not to be conceived, u- 
| leſs it be erpzeſly found ; Foꝛ Fraus eſt odioſa & non præſumendi. 
And in the tenth of King Charles, the Lady Gorges Caſe , Where 
the Earl of Lincoln purchaſed a Manoꝛ in that Ladies name, be 
ing his Daughter; And afterwatds kept Courts, and made Lea. 
es in his own name, and always took the pzofits, and then ſold it 
to Sir Sydney Montague; And the Lady Gorge never queſtionedſt 
in the life time of her Father. Pet it was held in this Court, 115 
there 
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one Hill to be Church-warden, and pꝛocured Doctoꝛ Clarks Offfeſ- 
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there be fone kt and iſcovered, ft is not within the Statute of 20 E 
hr, although there be many badges of fraud: So here; Kcheteloꝛ 
it was adjudged fo2 the Defendant. | | Pee ay f Wy 


1 5 is whe e | 1 | ES : | 4 | its 4 32 i $t _ > 
5; 11Dennisvr»ſus John Payric fenior. Hill. 14 Car. rot. 6 8 06. 


% 1} 
$4.47 © 6 


FNEbt, upon an Obligation of 80 J. The Defenyant pleavep 

1 That the Platntiff in the Court of Poole (being a ourt of __ 457. 
Recozd) had bzonght Debt upon the ſame Bond, againſt John Payn Mach. s5. 
janto2, wherrin John Payn ſemioꝝ and John Payn junio? were joynt: 

jy: and ſeverally obliged with eonditton-foz the payment of 40 t. 

Chat after a Plea pleaded, the Plaintiff entred a Retraxit, and 

the Defendant averted, That it was the ſame obligation, And that 

the laid John Payn junioz, named in che Bond, and the ſatd John 

Payn, agatnſt whom the Retraxit was, is one and the ſame perſon, 
anddencands:Juvgment, if againft this Retraxit , he oughy to ſue, | 
gc; Upan this it was demurred, and Whitlock fo; the Defendankt 
agued, Chat this Retraxit is in nature of a Ueleaſe, and quaſi a co Lit. 135.4, 
Rateaſe, as it ts inBeochers Cafe, lib. 8. fol. 58. And a Ueleaſle to 

throne: Obligag, is a diſchatge ts the other; And if one Obligoꝛ be Ante 373. 
mave Eretutoꝝ tu the Obligee, it is a diſcharge fo2-all- the Oble- 

dan. Do if a Frye Olligee rakes one of the Obligo1s to husband, 

bing viicharge:to them all. Reils fo2 che Paintiff argued; Chat ff 

(99 bar only. d man of effopye/} derivirt that Obligo: and"the'Db- 

loſe; whereofr other perſon ſhall take advantage; and it is not &- 


Metal in ſao, hut dun quaſi a Releaſe, and that this pleats ng 


the other Obligoo. And I inclined to that opififors, That 
ta Relate ia ſacto nog in Law, but quaſi an agreement, Ante 23. 
Chathe well vo farther proſecute : Anv it may be, the faid. John Pay 
jm payer the motty of the (ato debt, and the Obligee agreed td 
«cout it of hin; m that he would no further pꝛoceen agalnt hin; 
in. bring joyntiy and ſeverally bound, he might male ſuch Mas 
greement, and not diſcharge the Bond. But Berkeley held, That 
the Plea was good, and was a good bar; Foz it is a Bond joynt 
and ſeveral ; and one of them being viſcharged, it cannot now be 
ajopnt Bond; CAherefo2e the diſcharge quoad the one, is allo a 
dicþarge quoad the other. But being no other Juffices in the Court, 
tas adjourned. = -- 11 Ez 


Mo 65: ; Evelins Caſe. 

E. beiug dlacted by the Parichioners of St. Thomas, fo be 10 : 
V Churchanatduiizthere with another, the Parſon pzetenying , Jones 43. 

Chat by the Canons he ag to make olection of the other, named fl 230 


alto ſwear the (aid Hill, and to refuſe Evelin; Mhereupon the 
Pariſhioners ſurmiſing, That they had a Cuſfome within the Pa⸗ 
lich, time whereof, dc. to elect both the Church-wardens ; 2 

that 


— 
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that the Cannons cannot take away their Cuſtume, pꝛayed a tit 
to Docto2 Clark to admit the Church: warden elected by them, and 
to Ihcar him, and amove the Church⸗ warden elected by the Parton. 
e539 Andapeeſident was fhewn, in Jac. where ſuch a TUrit was granted, 
---53%  andit was laid, There were divers other lik? pꝛeüdents. And he. 
cauſe the Church-wardens in Loddon are, fo2 the greateſt part, Con 
pozatipns and owners of Land deviſed unto them; the Crit w 
granted. And the Court (being infoned, That the ſald Hin, t, 
lected Church ⸗ warden by the Parſon, ſued the ſald Evelin; eleqen b 
the Pariſh, in the Eccleſiaſtical Court) granted a Pꝛohibttion, 1 
the intent it might be tried whether there were any ſuch Cuſtome 
0210. | ©: 3} | c 


— 


e 8 


— . 


. Wolnoughs Caſe, | 


7 W Olnough and ſeven others were committed by the Main er 
Noy 156. London to Newgate, foꝛ refuling to enter into Recogniſancy 
to appear betoze the Loꝛds ot the Councel: And unon an Haben 
Corpora, returned by the Majoꝛ and Sheriffs, it appeared, That 
by an Oꝛder from the Councel Table, they were appointed to tum 
pheloze the Majoꝛ and Sheriffs, to treat concerning fozeign matters; 

And when.thep appeared, being required by the Majoꝛ being in Can 
miſſion ot Qyer and Terminer foz the City, to perfozm the Oiver 

the Loads of the Councel, and ts enter into Recogniſance in aw 
ſonable ſum, they refuſed, whereupon he committed them. am 
Peard, Maynard, and Keeling junioz, argued, That this retm 

was not good; Firſt, Becaule it doth not mention the Ozder, ng 

ſhem what the Ger was; ſoas the Court might adjudge there, 

1 dly, Becauſe the Recogniſance is demanded fo2 them toi 
pear befoze the Loꝛds of the Councel, no time noꝛ place appointey 

no2 cauſe ſhewn why it was demanded: And becaule the Kings Can 
celphapeptinge to maintain the return, the parties were batled until 


Arundel verſm Mare. 


6. A Ction for words. TUhereas the Plaintiff was a Merchant, 

Ante 509: dt. That the Defendant ſald, He was a cheating Knave,and 

roſt. 3538. 379. had cheated his Father by returning 20 l. for Wares, & c. It ws 

moved in arreſt of Judgment by Rolls, That an Action lies not, 

ane $16 fo2 calling one cheating Knave. But foz as much as he was a Per 

Poſt. 553-570. Cant, and it touched his Pꝛoleſſion, Berkeley and my ſelf, (ceteri 

x Hol - abſentibus in the Dtar-Chamber) hein, That the Action was main 

_ _--" © tainable ; TUhereupon-Rule was given, That the Plaintiff could 
bave Judgment. 11 
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Begnall verſus Knight, Paſch, 15 Car, rot, 465, - 


FRror ofa Judgment in the Common Bench, in an Action up- 
on the Caſe, in nature ofa Conſpiracy, There the Plaintiff 
petlared that the Defendant falſo & malitioſè, cauſed ſuch an 
Endictment of Perjury to bew2itten containing banc; falſam ma- 
terium; Gc. Creciting it verbatim) and exhibited it ta the grand 
Jury befv2e the Juſtices be at Weſtminſter, and pꝛocuted it 


to e ound. And that aftetwards Sir Edw. Spencer, one of the 
Juſtices of the Peace of Midd. befoze whom, &c. delivered it 
wich hes own hands to the Juſfices of Goal-delivery , and of Oyer 
Ind Terminer at the Old Bayly, fo the City of Londog, àud the 

County of Mid. whereby he was bzought to the Barr under 
the Sheriffs cuſtody, and arraigned and acquitted. And hereupon 
Judgment being given in the Common Bench fo2 the Plaintiff, 
The Defendant bzings a TUzit of Erroz, And Worlich and Farrer 
moved that the Declaration was not good; Firſt, Becauſe it is by 
way of recital ot the Endictment only, & they relyed upon the caſe 
ol Browning and geeſton, Plowd. 136. Sed non allocatur ; Foz it ig 
Senbi fecit talem falfam materiam, which is a direct affirmative. 
he ſecond exception, Becauſe he doth not ſhew , that he was in 
the Goal, and then the Juſtſces of the Goal-7elivery have no power 
to meddie with him. Sed non allocatur ; Foz ductus ad Barram & 
ſub euſtodia, ſhews him to be in the Goal, N 


: | Dalby verſus Dorthall and his wife, Mich. 14 Car. rot. 415. 


E. tor of a Judgment in an Action upon the Caſe, in nature ot 


a Conſpiracy ; fo2 cauſing them to be endiged of Felony falfly Joo 440 


andmalitioufly, and to be detained in Pziſon Quouſque they were 
acquitted , ad damnum ipſorum, &c. Upon Not guilty-pleaded , 
and Gerdict found fox the Plaintiffs , Judgment being given fox 
them. the Erro2 aſſigned was, Becauſe it was ad damnum ipſo- 
rum; whereas a Feme cannot joyn with her husband fo2 damages, 
fo2 it is a ſeveral damage to either of them. And of that opinion 
mas Berkley upon the firſt motion; Foz it ig a ſeveral wong to 
ether of them: and the Feme may not joyn-fo2 a toꝛt done unto her 
husband. But J held the contrary , Becauſe it is grounded upon 
one-intire Recoꝛd, by which they were both pꝛejudiced, and they 
may: joyn if they will: O2 the husband only, may have the Action. 
fox it, that he was damnified; Uhereupon it was adjourned, 
czteris abſentibus. — 5853 | 


Child verſus Greenhill. Trin. 14 Car, rot. 664 


Reſpaſs fozentring and byeaking his Cloſe and Fiſhing in 9. 
Separali Piſcaria ſua, and (02 taking Piſces ſuas ibid, viz. 100 Jones 340, 


= 


— Fd 
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R. 571.372. 
1 Cr. 193, 
Co. . 17. b. 
F. N. B. 8 g. K. 


e. 
March, 96. 
Jones 434 


Co. 10.133. a. 


Eeles, &c. After Uerdict, upon Not guilty pleaded, and found {02 
the Plaintill and damages inrfre given , exception was taken in 
arreſt of Judgment by Maynard and St. John, That the Declata⸗ 
tion was not good, to lay Piſces ſuas; fo; he hath not any pzoperty 
in the Fiſh , until he takes them, and hath them in his poſſeſſion, 
But Rolls andGrimſton fo; the Plaintiff ſaid, That veing they 
were in feparali Piſceris ſua, it may well be ſaid Piſces ſuas; foq there 
is not may take them. Anvof that opinion was all the 
Court, who ſeverally delivered their reaſons ; Foz. fo: Dier in a 
Park, 02 Contes in a Nlarren, the owner hath a ſpecial poperty in 
them, as long as they are in the Warren oꝛ Park; So of Doves: in 
a Dovecote. But f2 Deer 02 Conies, if they be not in a Park 
Warren, he may not fay ſuas, unle(s he add, that they were dame. 
ſtique; whereloze being taken out of his ſeveral Piſcary ( ann not 
extra liberam Piſcariam ſuam) the Action ts maintainable : And it 
was adjudged fo2 the Plaintiff. Vid. 43 Ed. 3. 24. 3 H. 6. 55. 22H, 
6. 59. the Regiſter and Fitzherb. 


Sprigg verſus Rawlinſon. Mich. 4 Car. rot. 1 53. 


Rror of a Judgment in the Common Bench, in an Zjectione 

firme of a Leaſe of a Meſſuage 8 unum Repoſitorium in Paro- 
chia Omnium SanQorum. Habendum Tenementa.&c. from the feat 
of the Purification,foz five years; and that the. Defendant entre 
and ejected him from the Lands afozeſaid. - After Uervice upon 
Not guilty pleaded and found foz the Plaintiff, and Judgment fo; 
him, Erro2 was bzought and alſigned, that Repoſntorium is aper: 
ſonal thing called a Cupbord, which is removeable, and whereof 


an Ejectione ſirmeæ lies not: Mbereupon it was demurred, and 


very well argued by Pheſant foz the Defendant in the tit of 
Erroz, and by Grimſton bz the Plaintiff. And Pheſant urgen, That 
Repolicorium is not only a Cupboard, but ais a TWarcboule; and 
fo is erpreſly mentioned to be in the Dictionary; And when Repo- 
ſitorium may be intended a Cl t, and areal thing wbich may 
be demiſe , it ſhall de taken rather that way, than to conſtrue it 
to be a Cupboard, which cannot be demiſen. Ano it was nom ar- 
ued by all the Juſtices: And Berkeley and my: ſelf held, That the 
claration is gaod and not erronious ; fvq if it had bien with 
an Anglice ( a (Warehouſe, ) it had bien clierty goon, as all th 
Juſtices agreed, and now that it is put withaut an Anglice, being 


. a good Latin wozd fo2 a TUarehouſe, and (v-expzeſſed in pyint, 


the Court may well take Conuſance thereof, as of a real thing 
demiſable ; and when alſo tis mentioned with a Tenement, and 


an entry and ejectment made ol: It muſt be intended to be a 


Warehouſe, And when the Leaſe , upon which the Action was 
. was fhewn to the Curſitozs in Chancerp, who made 
the wit, it being a Mare deute ia the Jnpenture, they tranſlated 
ft RKepoſtorium, and well, beau they had the 2 4 
25 rran 
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Cotagium, 2 2— Fodina, 
| known at the £ 


n bis expevition , com 


nne, Thr Biſhop ofRockeſte 
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Sante, it: And an > Oran firme lieg thereof, as well as of a Noy.c0s- 
25 Hen Alice os Ke d 3 , 
A 12 N an Elections 
ib.1 1. fol. 35. Save e, it i an Ejectiona 
len not of a Clals; yet it was ſaid , That the contrar; ig, 
une judged in Trin. x5. Jac. rot. 45 betwirt 99208 
—— 1 laid , e ede T Balle, , 
> — ? 


7 
iar | 
put him in pot Fi 
a Jrdgent ſpl beam Jos uy. 
bare they conceived the Declaration to bs ill, becaule Re 
um ford Warehouſe is not uſed noz known in the. 1 
they never heard 92x28 of that ent © ehonſe: And in TE 
Caldpine it is ſaid to be a — b _—_ 
not uſual, the Law ſhall not take ang ans the he which a they } 1 85 5 


Iftexwards Mary, Caroli iy 105 
ards in . 15 4 

E de in their opinions , The . ac in the rk of 
cod a new » GW. Lond aired. 
—— 


That this Judgment h 


Wow verſus Fowler.Hill, 1 264. 


Ction upon the Caſe, faz diſturbing bim to execute ce ; 
A ofthe Bogtger of the Diocels ing Heſter. pon e 3 
pleaven a ſpettal Merdiat was uw, — 


18 — — by where? me 

grant the Office of the Regiſter fo; within the Dioceſs of 

ieee e Tor Tan mn 
um ade, 

the Offic s into per ſe fe vel whom ab 5 


Haben dum fozthe life of ſuch a 

be made. And they find the - * yn, ; — 
that Thomas Wardgar was 407 Jun. 1 

was in poſſeſſion fox his eis by a —— * rib he belag fo. in in 
poliefſion, John Young: of — — godem 20 Jun . 
by bis Dird geauted the ſaid Office to John Youn the Plaut 


habendum & exercendum per ſe vel falkcientem | Kuhn, ſuum 


fo: his tife, when it ſhould be vold bp the death 0 ſurrender of 
d Thats Wardgar , which was confirmed by dhe Dean ye 
Chapter, by their Deed 23. Jun. 15 90. Aud ele that the ſaiy 
John 2 — of the Gꝛant, was an Inkant of the age of 
clever years and ſix weeks and not above.But that he attainedthe 


fall age ot one and twenty n lives es the Biſhop a of the 


at 
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R. 398. 
Ante 279. 
2 Cr. 18. 
1 Rol. 731. 


3 Cr. 637. 0 
tem ( 


Taid'Tenant fozlife: Any that the Pictet died ade ann pn 
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olEthe age 


feof the me Once be good 'v2 not: 502: 
Oekles for lite uffallþ granted in poſſefſioh z 


lion, d pbythe Biſhop in Reverlion, and confirmed 
beer e ter, be good ta bind his Surteſſoꝛs? Am. 

Fall the Jurklers held, hae this grant ok the Offite in 
8 theveath'sf the Tenant fo2 life, to an Infant ol 
the age of e years Entereëndtm per ſe vel Depuratum' fufficien- 


as the tuſnal Gzatity are) is good; notwithſtanving the u. 


- -: - fancy: And notwithffanding'ths opinion cited inCook . Littheron' 


g Cr.637." 75: 


Ante 279. 


- Moor 848. 


Co. Lit. 233+ 
b. 


Hob. 142. 
Co. Li t. . , 5. 


fol. 3. and there ſaid to be rebiwed 40 86-41 Eliz. beftvirt Scambler 
and Walter, that the Gzant ol the Offite of an Underftewatdſhlp in 
poſſeſſion oꝛ Reverſion ta an Inkant is Bold, becauſe he is incapssm 
thereofnot habing knowledge to execute pro commodo Regit f 
Populi. But this caſe was denied, tinleſs it be with this dille⸗ 
rence, where it is granted with ſuch a clauſe to exerciſe it, per 
ſe vel Deputatum. And where he is of ſuch a tender age, that he 
cannot by intendment execute it by himſelk, as being an Infant of 
thꝛee oꝛ four years of age, who hath not diſcretion to execute it: 
But when there is a clauſe to execute it per ſe vel Deputatum ſuum 
ſufficientem, it is good enough; fo2 he map appoint.a ſufficient De- 


ptity: And ik he doth not elect ſuch, it is a fozfeiture of his Office, 


and a Deputy is allowed, eſpecially in miniſterial Offices, and ta 
be appꝛoved by the Judges of that Court. And as an Intant map 
pꝛeſent to a Church, becauſe the Oꝛdinary givos the allowante, 
whether the Clerk be ſufficfent ;- So the Loꝛd ol the Manoꝛ oz the 
Judge of the Court is to give appꝛobation of the Deputies lullici⸗ 
ency: And if the Deputy mildemean himlelk in his Office oz be un⸗ 
Skillkul, it is a fozfeiture and at the Jafants peril: And as an 
Inkant may have an Office by diſcent as to be Sheriff. oz TUar- 
den ok the Fleet and the like , which are Offices of charge and of 
truft ; So he may have an Office by Gꝛant. Nox was the Plain⸗ 
tiff here meerly uncapable of this Office, eſpectally tt being granted 
in Keverſion, after the death of the Tenant fox life, which fell not 
unto him until he had attained his full age, and was' ſufficiently 
able to execute it. Allo if it had faln unto him at the time of the 
Gꝛant, he was then of ſuch age as by intendment he might have 
wattten the Acts and Ozders, &c. 02 made electton ol a ſufficient 
Deputy. Therefoze they all concluded, That the Gzant was good 
notwithſtanding this exception, Vid. the caſes 5 Ed. 4. 1 48. 

5.50. 
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be eiithilerann granted an Hie, 2 1 U d. 4:2 3.1 
)ajo2-; the Acts bythe Majo and Lon; | 
25 1 Aib.'s 28. phy H. 6. Grants 12. In | t preſęnts, | 
2 34:cohdtfning Offices 10H. 6. 13 Contratsþind an Lit. Sed. 259. 
ee 
ps with. 
Duc 


Neno, fol:56.64 But the Jultices: reſolvev- to tin contrary. Ant. 235. 
Fod din feund to be an Office-uſually granted in poſſetion fo 4 
like, oꝛ tn Keverſſon fo2 life, then every Biſhop, fox his time, may: 

grant the Office, becauſe it is a neceſſary Office, and ought al- 

ways to be full; ſo as when one dies there may be another Officer 
immediately to execute the ſaiv Office, fo2 the benefit of the Kings 
Subjects: And when it hath been uſually granted fo2 life in re- 
verfion, as here it is found it hath, there is not any pꝛejudice to the 
SDucceſfo2, fo2 he takes not any matter of pꝛoſit from him, and he 

hath an Officer who is neceſſary ; And the Caſe cited of the Bi- 

hop of Sarum well warrants it: And in the Caſe ſecundo Carol! , * | 
in the Common Bench, betwirt the Biſhop of Chicbeſter and 8. 
Freedland, it was held that the Gꝛant of an ancient Office by the 

Biſhop, without increaſing of a new Fee (it being confirmed by 

the Dean and Chapter) was good againſt the Duccefſoz, But 

the doubt there was, whether the addition of a new Fee made 

all the Gꝛant, oz only the additioned Fir, to be void? TUhere- 

fo2 they all reſolved in this Caſe, That this Gꝛant in Reverlton, 

as it is confirmed is good; and adjudged it fo2 the Plaintiff, 

Vid. Cok, lib, 9. fol. 97. Sir George Reynolds Caſe, Coke lib. 5. fol. 

2, & 9. op 


' Seeles and others, Priſoners, 


1 an Habeas Corpus directed to the Keepers of the Poz- 12. 
| ters Lodgebeing the Pꝛiſon fo2 the Councel of the Barches March. 32. 
ok Wales) it being returned, that they were committed unto him by 
virtue ofa Decrie of the ſaid Councel, upon Inkozmation againſt 
them, That the one of them inveagled the Don and Heir of J. 8. 
being of the age of ſeventeen years, in the night and when he was 
dzunken, to marry the lifter of another ofthe Defendants : TUhere- 
upon they were every of them ſeverally fined to the King, ſome of 
them to an hundꝛed Marks, ſome to fozty pounds, and an hun- 
; dꝛed 
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Facy verſus Lange, Trin. 7 Gar. rot, £949. 3 


e 


1 Rol. by 193 


1 Trachment upon a Prohibition, 
de ee eg 
Pio ythes 
pet modum Decimandi. Che firſt e e 11 Nat 
ander the Prohibition delivered, Comes upan tion 
aud both foundfo; the Platztiff, aud damages d cods given by t 
Amy. Ind nom Maynard moved, that neither damages — 
oucht to be aſſeſſed, but the party 3 1 21 
contempt of pzolecutiug his „ Ka, Judgment 
in the Common Bench upon 2 and ſearch of ancieuc 
preſidents ; where the Suit being continged in the 1 Four 
after a Pzohibition delivergy, an attachment iſſued upon the Ws 
peri and becauſe _— the — 74 and pü to 2 


Barfoot vreſw Norton. Tria. 75 Car. rot. 1227. 


Peg am ſuing fox vivers uind of tythrs, 8 incer ali ty 
Doney,ſurmiflng 2 Ro 8 1 
thereupon demurted: And now ow 

| tythes are to depo — — * 4 Firzt. Nat. — 1 1 
and Linwood fol. on ths all . 

conſultation was 5 duet cautfe, &c. 


North verſus Wingate. Trio. r5 Car, rot. 973, 


Rrror of a Judgment iu the Common Bench nee pore 

F, Statute of x & 2 Phil. & Mar. fd taking ten peut 

reis; where by the Dtatute, — to 1 —— unleſs Meet 5% 5. 
1 8 e it is oy Arann 3705 

The ndant — Non dedet — whe de Auty low 

Rand ee the 1 en lden two pence, and coſts b 

FI , 


Jones — 
1 Rol. 633. 


— 
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338. 45. And the Court increaſed the colls to 7 1. and Judgment 
ven, th have Wait to: theſaid 5 l. and. the aid dem 
andcofS, and that the Defetvant be in miſer t cordia: Auth 
this Juvgmen alſigned by GA, 
That no damages o2 colts ought to be given becauſe it is a penal 
Otatute, and u penaltybeing given by tbe Stariite, he ought nit 
to have any coſfs and damages but the penalty only: And fo} 
p2oof thereof he cited Pilfords Caſe, Cok. lib. Tb. fol. 115. That 
where a Statute gives ſingle, o2 double, o2 treble damages, and 
doth not mention any coſts, there the Plaintiff ſhall not recover any 
coſts. The ſecond Erroꝛ aſſigned, Beranſe the Judgment is ldeo 
in miſericordia, where it ought to have bien Ideo capiatur. But all 
the Court reſolved, That the pr * was good, & ought t 
affirmed: Fo? to the fieſt, when a'Statute gives a penaltie c 5 
und gives anActfon ol Debt, There if the Defendatit voth not 
it upon demand, but-infb2ceth the party unto a Suit, and he reta⸗ 
vers by Action of Debt ex conſequeati he (hall recover his. dam, 
ges, betauſe he did not pay the duty due by the Statute upon de⸗ 
mand; d he chall alfo recover coffs, Fo2 otherwiſe he ſhould be ata 
loſs to expend moꝛe than he recovers, which the Stakute never in 
tended. But where the duty is incertain as to recoveritreble dama- 
ges, as upon the Statute of Iaſte, oꝛ upon the Statute of 2 Ed. 6. 
2 not ſetting fozthof@ythes:, there the duty being incertain, the 


Co.Li257. b. Statute intends to give the treble value-oniy, and not any coſts: 


2 Cr. o. 
2 Cr.538. 
Co.8.60.b. 


And lo are the pꝛelldents in Cokes book of Entries 163. K 164-Any 
at to the ſecond Erto the Judgment being in Debt Joꝛ not pm 
ment, and not upon che Statute, the Judgment ought tobeia 
miſericord ia. 2 „ * 42775 
II ee verſis Ruſſell. Trin 753 Car. rot. ũ 5 
Rror of a Judgment in the Common Bench in Debt, upon an 
Obligation, conditioned, that ik the Obligoz accepted a Leaſe 

by Indenture of ſuch Lands upon the Plaintiffs requeſt, and i 
a Counterpart thereof that then the Obligation ſhall be voſd. 


_ - .The Defendant pleads, that the Plaintiff did not requeſt him to 
accept a Leaſe. The Plaintiffreplies , that be cavſeo an Jnder- 


Ant.288. 
2 Cr. 139. 


ture to be dzawn ofa Neale, accoming to the ſaid condition, and to 


be ingroſſed, and a label to be affixed thereto, cum ſera appenſa. and 
required 4 offered to deliver it to the Defendant to arcept thereof, 
and he refuſed, And the Iſſue was upon the requeſt and found foz 
the Plainttf, and Judgment given. And now Erroz bꝛought and 
aſſigned by Rolls, and by Godbolt Serjeant, ore tenus, firſt, That 
it was cum ſera labello annexa , And ſera is na Latine wozd ,fo2 
war, but ſignifies a lock. Sed non allocatur; Foz it may be well 
intended foꝛ wax ſecundum ſubjectam materiam. Setondly, Be- 
cauſe he doth not averr, that the Lands mentioned in the Jnden- 


ture are the ſame Lands in the conditton. But becatiſe he had 
pleaded Quod non requifivit . And he replyed,. That it was ſecun- 


dum 
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F . 855 2 © 5 | nn 

dum form am conditionis , therefoze if they were other Lands, it 

ought to have been ſhewn on the part of the Defendant ; otherwiſe 


hey — be intended ta be the ſame Lands. The Judgment was 
* 0 


Anonymus. 


A Writ of Error was bꝛougbt by the Bayl of a Judgment 
given againſt the Paincipal in the Court of the City of 7. 
Weſtminſter. The TUzit was, Quod tam in redditione Judicii , 

quam in redditione Executionis, erratum fuit. And the Erro2 

aſſigned was, Becauſe a Capias was awarded againſt the Bayl, 

andhe taken in Execution without any scire facias ſued again 

him, which was a manifeff Erroz, But an Exception was to the 

(it of Erroz, Becauſe the Bayl cannot have a UUzit of Erro2 

of the pꝛincipal Judgment: UUhich was agreed by the Court. Ante 407. 
But then the Queſtton was, the Recozd being removed, UUhe: 1 801-754: 
ther he may have a Hit of Erroz, Quod coram vobis reſidet: — 
And thereof the Court doubted, and would adviſe. 


Launder verſus Brooks and others. 


Jectione ſirmæ of Lands in Kent, whereof Will. Brooks, being 6. 
ſeized in Fee, holden in Socage. (and of other Lands holden in 

Capite) by his TUil] in wetting, deviſed the laid ſocage Lands td 
Brooks his baſe ſon, & the heirs of his body. The Defendant pꝛeten⸗ 
ded there is a cuſtom in Kent to deviſe Lands in Gavelkind holder 
in Socage. And whether there were ſuch a cuſtome oz no, was the 
ſole Queſtion:Foꝛ it not, the Plaintiff hath good Title: And if ſuch 
Lands were deviſable by Cuſtome befoze the Statute of zz Hen. 8. 
then the Defendant hath good title. And the Defendant, to pꝛove n., 5 
the Cuſtome, ſhewed Fitz. N. B. 198. L. that Lands in Gavelkinde 
are deviſable by Cuſtome; and Hz. Lambert fol. that Lands in 
Gavelkind may be given oz ſald without the Loꝛds licence : And 
Whitfeild Serjeant ſaid, He interpꝛeted the wozd given to be by 
Mill, and the woꝛd ſold to be by Deed, and pꝛoduced fo2. Evidence , 
divers CAlills out of the Regiſters Offices tn Canterbury. and Ro- 
_ cheſter, of Deviſes of Lands: by Teſtament, in the times ok the 

Rings, H. 6. Ed. 4. & H. 7. of ſeveral Lands in ſeveral Gillages 
in Kent; And ſhews two Uerdicts : The one in 9 Jac, where, in a 
Tryal at this Barr, the title was found fox the Defendant, that 
it was a good Cuſtome there; and the other Uerdict 13 Car. at the 
Common Bench Barr, where Title was found fo2 the now De⸗ 

fendant, that the Lands were W 5 Cuſtome; And = 
a 


* * 
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6 


Ante 445. 
R. 687. 


was a Book of Repozts ſhewn, where in Mich, 41 & 42 Eliz. all the 
Court ofthe Common Bench agreed, That ſuch a cuftome wag 
there, But they laid, this cuſtom? ought to be pleaded, and that the 
Land ſo deviſed was holden in Socage ; Foz although. the Couet 
ſhall take Cognuſance of the cuſtome of Gavelkind in Kent, with, 
out pleading, yet ofthis ſpectal Cuſtome, to deviſe , &c. O: that 
the Lands are holden in Socage, Oꝛ, That the Feme ſhall have the 
moity foꝛ her Dower, they ought not to take Cognufance without 
ſpecfal pleading, they being particular cuſtoms: But a2 the cy; 
ome of Gavelkind it ſufficeth to ſhew e, that it is in Kent, and of 
the nature of Gavelkind , without pleading the Cuſtome ; Foz the 
Court takes knowledge what the Cuffome of Gavelkind is. But 
Heath the Kings Serjeant, Porter, Twiſden and Denn did much en; 
deavour to diſpꝛove the ſaid Evidence, and to ſhew, There was na 
fuch cuſfome to deviſe Gavelkind Lands holden in Socage ; and 
foꝛ pzoof thereof relyed upon the book of 4 Ed. 2. Mortdaunceſtor 39. 
That an Aſſiſe of Boztdauncefto? lies not of Lands deviſable, 
But all the Court refolved to the Contrary , That an Aſſiſe of 
NYoztdaunceſto? lies of Lands-vediſable, if it be true that his An; 
ceſtoꝛ died ſeized, unleſs it appears, that the Defenvant claims by 
ſome other Title: But ik the Defendant plead , That the Land is 
by cuſtome deviſable, and was deviſed unto him, Jt is a good bart 
of the Action. Secondly, It was objected. That many 7Uills were 
made of Gavelkind Lands, where generally the Lands were in 
uſe, and in the hands of Feoffees ; and many pzeſidents were of 
that kind. But the Court anſwered thereto, That the p2eſidents 
thewn were Deviſes of Lands, without mentioning them to be in 
the hands of Feoffees ; And thep conceived they might deviſe by 
the cuſtome : And a pꝛeſident was produced out of M2. Lambert, 
of a Teſtament of Lands in Gavelkiny befoze the Conqueſt, &c. 
But Heath anſwered, it was an ill preſident, Becauſe the Barons 
Feme deviſed: And it tamiot ffand with Law, that the Fems ſhould 
joyn with the Baron. And Jones Jrrffice ſaid, That in North - Wales 
there is much and, ol this nature, by cuſtome deviſable by wilt ing, 
oꝛ without waiting. And they foz the Plaintiff chewed, That in the 
Common Bench, after the trial was had in this Court, there was 
another Tryal in the Common Bench, 11 Car. by the Anights, 
Eſquires and Gentlemen, who found to the now Plaintf#, That 
there was not any ſuch cutome. But it was thereto anſwered in 
behalf of the Defendant, that the Lom Finch Gewev- his diflike 
of that Werdict. And afterwards, 13 Car. upon full evidence, a 
Uer dict was given fo2 the Defendants Title, Chat there was ſuch 
Cuftame, and that Land was deviſable by Cuſtome there. And 
erward, the Jury here going from the ts tonſider of this 
matter, ſedente Curia, the Plaintiff was nonſulted. 4 


- paiſlon in his Clerk, who woit/Daoiel foꝛ Samuel: And'the Clerk 


Judgment was affirmed.” 
. | 5 


Arch ⸗Deacon, and received divers Fes and 
ta render acrompt. Chat the Defenvant Hav 
ol him and of his Office; and intending 1 puive hinw-6f ali hig 
benefit thereof; g to cauſe him to incur the Wipleaſgre: ob hen Matter 
(the mid Parker) and of the fad Areh⸗Dkucbn,, wha repoled much 
ttuſt in him, ſatd ol the Plal ute; He isa baſe cozeningKoave, he 


tozened him in ſame other matter belldes his 


( 
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Roe and Bond verſus Devys. Trin, 13 Car. rot. 


| Reſpaſs. The parties being at Idue upon the Venire faciasz 

1 one Samuel Sutton was returned, and in the Diſtringas jones 448. 
he was likewiſe named Samuel Sutton. But upon the Panel Kol. 197. 
annexed by the Sheriff, he was named Daniel Sutton of the fame 
place, and returned and Swom, This was aſſigned to ſtay 
Jadgment; but the Sheritk being examined lad, it was a Mil- 460.66. 
being examined, affirmed as much, and that Samuel Sutton was 

fwomm and gave the Uerdic: And the Jurop Samuel being era- 
mined, affirmed he was the ſame perſon who-was worn, and 

that his name was Samuel, and was of the ſame Mill! :and that 

there was not any known by che name of Daniel Sutten within 

the fad Mill; whorefoze by o2vty ot Court-it' was appointed to be n 2s. 
amended, and made Samuel inthe Panel; fo they held that it . 
was amendaule as well by the Statute of 8 H. 6. as by the Com- 267.715. 
mon Law, it being an apparent wiſpziſion-ofthe Clerk nut the Ante 203. 
tatute of 21 Jac. doth not extend theretu, vat only to ſirnames 
miſtesen. &cc. which are to be amended, 1d examination it may 

appear they be the ſame perſons. who. wert returned... And the 

K II.. . 1 AY; 


2 * 
9 7 1 F 4 
Ju 


174 


- 75 : 4 2. © * f 4 
Reignalds Caſe. su 


A Ction for words, UMUhereas he was Deputy-Cleck to one g 
"\ Parker fo divers years, who was Regiſter under ſuch an 
4 Mots of that: ce 


kendant having — 


is a chxater and hathᷣ cozenedthMaſter( the ſaſuParkar inndendo.) 


Che Detendant pleaved Not guilty ; and faund agaieft him, and 


— — ——— — 

mem, That thele woꝛds be onatl 0 : 

he tozened him concerning his Office, aav it;may!beointefinen;; he 

| " — f ice n” n the Hob.76. 
Alon lies not. But all che Court Canſante Brampſtan) heln, ante 552, 
Thatthe Action wen lay; 01:16 hall nat de intendem dum tnt the 2 C. 
woꝛds were ſpoken, concerning the execute al the Oſſiee, where 

the communication was concerning the Office; Clherefoze it was 


adjudged foz the Plaintiff. - | 


Bbbb2 
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Ante $19. 


Poſt.6og. 


Co. 3.3 2. a. 
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Proctor ver (ys Chamber! aine and two others. 


„Ex bꝛought of a Judgment in the Common Bench in Debt 
againſt them as Executoꝛs of one Chamberlaine.. The one of 


the thzte Executoꝛs appeared upon ths fummons, and conteſſed the 


Action, and Judgment given, Quòd recuperaret debitum again 
the thꝛie Executo2s. And that be ſhall have Execution againſt the 
thꝛie Erecutogs de bonis Teſtatoris in their hands, ſi tantum, bee, 

and the damages de bonis propriis of him who appeared, and miſe⸗ 
ricordie d gainſt all. And hereupon Scire taciss iſſued into Lon- 
don, where the action was laid, Et fi conſtare poterit per Inquiſitio- 
nem, that they have waſtep. the goon, quòd tunc Scire faciat to them 
to anſwer the Debt. And upon a Devaſtavit found by the Inqui- 
ſition and returned, a Scire facias taben ſoꝛth, and: two nihils xe; 


turned, Judgment and Execution iued againſt them, and Proctot 
was taken in Execution And upon this Judgment , Tit: f 


Erroꝛ byought, and the Erroz aſligned , Becauſe the appearance 


was upon the ſurnmons.and not uon the grand viffre(s, and there- 


foze out of the Statute of '9 Ed. 2, .. Setondiy. Beeaule it 
is miſericordia againſt the thꝛir. where two of them never apptare 


Co. Lit. 1:6.b. ED, ann againf him who. appeared no miſericordia ought to be. 


2 Cr. 64. 


IO, 


1 8. ede bound with goov Suk 


becauſe he came in upon the day of ſummons: And fo2 theſe: any = 
other reaſons it was reſolved , ge the party taken in Execution 
ould be diſcharged. ®] 


Terreys Caſe, 


Eren ain exchant was endietedupon the Statutes of 33 1 
al faile Tokens, becauſe that he by a falſe note in the name 

of John Duw-boys abteinedints bis ian d H of Dilvee' of 
the value of 200 l. e Defenyant; being found guilty , excep- 
tion mas taken by Charles Jones and Holhoven -; againſt the 
ſaid Endiment for variance there; in ſeverat wozds , fron the 
But becauſe there as het ang resital, noꝛ mil ceci⸗ 


— 


| Pllo in Corobill nix to dr Exchange. ion the Saturvay 


aud bunny fne ta the Bing of 500 l. ant be imp 
Hes dan HOU 
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a 1 


Cheſter, firſt made Baron of the Lund kreta on 
of the Juſtices of the Common Benoll, man of ent res 
in the: Statutes and Common Law. an dof. ee = 
gied at Serjeants- Ius in Chancer Lane 15 I « Decembet, 1 77 
on the 18. of December fol [owing 175 buried iti” 6 emple- 
Church London. And Rober 110 being oft the wo 
ple, was ſworn Juſtice in,! 10 lacs J. Jan yary; 1639 
pon the 14 of January. 1639, Tu 72 
Keep al the Great Seal, died Aug 1 80 75 Lord clock i 1 15 
2 He ms ious, = and learned man, and 
daß! eper for fourteen” Years and 0 N 
275 in gteat onout̃ & much lamented by all tlie peop af | 
wards upon 18. Jan. 1639, Sir Job Finch chief Joltics of (Ks Cort 
mon Bench, and Chancellor to the Queen, was made Lord Keeper 
of the Great Seal, and ſworn the ſame day at Wh:te-Hall, into the 
Office of Lord Keeper, and one of the P Privy Conners: 357 the 
next day be ing Saturday ſealed divers Write it the hol 
kde e Et the Tu | 
ain; And upon TI liarſdayt 8 
ar Pinter ths Cont Pi 


te to b ajler., . 


| this Vacation Sir George, Vernon kackt, of i e ccc 1. 
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— 
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| 15 al, > 
6 ' and by divers other 
755 of both Benches, an 


$olicizar ( who Had 11 85 ay 
15 = e 
ram 


ent Gon of the four fans of _ 
ons the ſame day ere ing the ff 

to 

| a gde intent e ſhould be mad 
red in Chancery, and was W 

© followingperoumed all t 
apparel às otherwiſe, a 2 1 15 

keelaria to him the duty of a Scriedh | Aich torn 

. becauſe he was Nel be clint, ÞY ie of thy” 
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- * ©! Dawſon verſurLee. Michas Car. rot. 785. 


I Ebt ſur Contract. The Defendant after 4 
Co. tir 128. b. 


2 Cr. 484. 


vleaped dee Dole in Barr. The Plaintiffſaith N 187. 

Record dant — —— - bꝛing _ Keco2d-any 
— 71 therein. Aae. was, what Judgment ſhould be 

? Foz in. he ſatd, that in the time, when Tanfeild - 

their Judge, they held, That if the Defendant after Imparlance 

had pleaded Outlawzy and upon N tiel Record pleaded , hay 

falſed or the Becozd, Judgment ſhould be abſolutely given, nh 
< 


.. a Re 22 ouſter.And Berkeley and my ſelf onteived it 
| lite Judgment, fo2 as much as he hap. pleaded in | 
10 bin not anfwer' oder. But Berkeley Tatd., gy the Plaintiff 
- — 7 pzap only, that thoutd be.atibarded' to anſwer over; he 
332 ; fo. tt ts his delay oniy and no Erroz. But the 
tale t 5 $A pꝛaped to hive tt abſoltitely und iu k 
| awarded, 4mlet r cauſe ſhotild''be thi tt "tbe Ctevn! 
following: And iter ner in 15 eants Inn, Bra 0 
Julkice ary Jones (who 243 N t the Searehamver ) being 
intozmed of this caſe, were e fame opinfont: And fo 
Damport thief Baron, and all the 1 W and va | 


Wan was W * 
| 2 prog "x RN Stevens Cile. 


Ne beben and Alice his vaujtheer e gar at arte 


ok the 1 * County of Cambridge 
| 1 45 the n 990 5 


* 
ns 
© 4 < 


ark ais ned, | at Nen 
7 Lf Ter K. nhC tet two of tit 


5 0 by A SED af fo! fthe J 0 
* 2 1 59 85 ecaule the good 

+ .occowing to the Statute , was daher 
8 105 t the 1 be 2 


OE Cera 45 e had pꝛapeb his 

icus) Chat he thould be bitrned 
IN) | 3 1 75 E 15 to + De 

afy; tall bis K mw 3 ANY Py ently the under 

| | by nds rhe Goin '-Chattels of the 

K tit value of $20 o l. and returned into the 

— — 115 «his Goovs oiity, to the value of 3 u. ( 6s 

it was infozmed at the Barr.) And upon this Judgment Ste- 


vens 1s bzought a Wit of Erroz : And Grimſton being of _ 
wi 


— — 


gan ; nd 
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with the Plaintiff aſſigned Erro? in the Judgment, And Berke- 
ley and my ſelf being only in Court, upon reading of the Recozd 
held it to be manifeſt Erroz; fo2 the pꝛincipal not being attained 

but diſcharged by burning in the hand only accoding to the Sta- 


tute; the acceſſary ought to have been diſcharged without any burn- — 39. 


a bebe hand, and without being put to his Book; ko where a 
man is pꝛincipal, a and another is acceffary unto him after the fact, 
and both of them be convicted, ik the pzincipal pꝛays his Clergy 
and hath it allowed, a be burnt in 10 hand, becauſe he is returned 
Legit, &c, the Accefſary is to be di charged, without being put to 
45 Book; fo2 he ought not to be condemned, but where the pꝛin⸗ 
ql ts attainted, and not wherehe ts convicted only, and had his 
ergie, and ſo fs the common crpertence and pꝛactice. Alſo the 

i oy — ent is errontouſly given, Becaufe it is that he chall foxfeit 
is Lands and N , after luch conviction and Clergfe 
allowed, Mhereloze the ent was reverſed; And the Clerk 
the Crown was appointed to dꝛaw an Infozmation upon this 
fipemeano? fo2 the . ok the laid Stevens in fuch an undue 


| r to be convicted. 


Crawleys Caſe. 


| (One being bꝛought to the Barr upon an Habeas Corpus, 


directed to the Majo of St. Albans, being in Gaole there, Jt 
was returned upon the (Uzit, that he was committed to the Gaole 
the Juſtices of the Peace ofthe ſat 11 1 the Seſſlons of 
eace boſden 11, Julii 1639. on hi; 02 an Ower 

fo? that 


Nate ON Cane upon 125 b 
N Ca erty 0 
1 had retuſen rr le 14 tt was 


de wa to be with 
was witht 

** Court beide 
t not to have 
Cont le, y pꝛetend⸗ 


Mes where Wo: bun rg e 0 
ans, 
nty ore rd e 
IE Was 21 1 


5 4 


ut would habe cauſed 

mane ved * ik 1 were 2 Fo be 

a good e, and t ave 

1 aw aer * — Cok. Hb. 8. fol. 38. b. Greifleys 


upztton not law⸗ 
nt inn ofchewho Cour 


Ton 790% 77. 1 8 of 16 Sir Edward Littleton & Ro- 
Lert F ” appeared at the mon Bench Barr, and were 
201 in the 11 15 the Barr; And Yr Zo Finch Lord eeper of 
Je Great Seal .carne into the Common Bench, and made a lo als and 
cloguearSpecch to them both, ſignifying tlie Kings pleaſtre;to moks 
ir 


— 
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Sir Edward Litileton chief Juſtice of the Common Bench, for his 
good and long ſervice, and his certain knowledge of his abilities to 


ſerve him: And the ſaid Robert Fofter to be purſny Judge there, for 


his good opinion which he conceived, and the good report he had 
heard of him: And afterwards both of them made ſeveral ſpeeches, 
giving thanks to the King, and ſignifying their willingneſs of endea- 
vouring to perform their ſervice to the King and his People, accor- 
ding to the utmoſt of their skill and abilities in their ſeveral places. 


Parker verſas Edith Bleeke. Hill, 13 Car, rot. 1002. 


Reſpaſs, Upon Not guilty pleaded, a ſpecial Uerdict wag 
I found, that the Land was Copphold Land of Inheritance 
ofthe Yano? of Cheltenham in Glouceſterſhire, whereof one Arthur 
Bleeke, late husband ofthe Defendant, was ſeized in Fee, within 
which Manoz is this cuſtoms ( amongſt others,) that if a Cop 
bolder ſeized in Fee of a Copyhold-Tenement dyeth, having a wi 
at the time of his death ſurviving him, that ſhe ſhall have and hold 
the ſaid Copyhold Land during her life , and foz 12. years after, 
and found the Statute of x 3 Eliz. of Bankrupt, and the Statute 
r Jac, And that, upon complaint of the Creditoꝛs, a Commiſſion 
iſſued upon thoſe Statutes directed to Warren and ſir other Com⸗ 


Fi lives and twelve years after, 
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having or or enjoying of any the ſaid cuſtomary Latids or Tenements! 
by any widow ot any cuitomary Tenant of the ſame Manor, or by 
any after-taken husband of ſuch widows,or the Heir orHeirs ofſuch 
wiſe hereafter taking husband, or concerning the deſcending of any 
ſuch Lands to any other perſon or in any other manner or form than 
is before expreſſed, ſhall be utterly void and ot gone effect: And that 
all other lawful Uſages and Cuſtomes heretofore uſed within the ſaid 
Manor, which are not repugnant and contrary to the true mean; 
ing of this Act, ſhall be and remain good and effectual, and are and 
ſhall be ratified by this Act: They further find, that at a Court 
Baron of the Banoz., 1 Apzil, 12 Car, it was found by the Yo- 
mage, that the ſald Edith ſurvived her ſaid husband, and ought 
to enjoy the ſgtd.Tenements,. in which, ac. foz term of-life of the 
ſaid Edith, and fog 12. years gh And that upon a pzeſentmenc 
afterwards, viz. the afozeſaid 1 Apzil , 12 Car. and befoze:- the ay- 
miſſion of the ſaid Alexandef Parker and Will. Sothern into the 
Lands, in forma prædicta facta, the aloꝛeſaid Edith was admitted 
Tenant of the Tenements afozeſatd, in quibus, &c. ſecundum con- 
ſuetudinem Manerij prædicti quodque virtute admiſſionis prædictæ 
ptædicta Edit ba, &c. tempore quo, entred, t. Aus this was very 
well argued at the Bar by Glyn for the Plgintiff, and by Moreton 
02 the Dekendant, where two points were inlined upon: Firſt, 
125 by the bargain and ſale made by the Commiſſioners, by 

irtue ot the Statute of Bankrupts, the Eſtate of the Copyholder 
inas.veſt?y in the Bargainee þefoze admittance , although he might 
nat enter betoze. Fer un then the ſaid Arthur Bleel bid u 

nant, ange fe 9 2 Cuſtome that bis wile chould 2 cr. 36. 

an Eft ip, Abmiting, þ 1. — . — 

| eg veſted in her, the Mendee 
10 5 kale to Ti befoze made 12 not a 12 

the Eſte ol the Feme by relation, any d there 

a" good title? And Berkeley and my, GED, | 
bargain and ſale binds the Copyholder and Rr his Effate, and 
that he is no Copyhotver after the bargain and ſale eproaYed: And 
the Bargainte by the Statute is only barred to take = 1— Aute 283. 
until admittance, which is foꝛ the Lows bene | 
11 mY 19 1 1 Secondly, Weheld, 


bode ih. 
of. 7. 5 6. Bre 
r ing. and [ 


r Oower ,. 8ud ſo the ca 2 Eliz, whore 9 
Heir being in Wark, day the King the co 


the judg. Rel. cl. 


z ——  —_—— — — — 


. 


Termino Hillarij,an anno 10 decimo quinto 


7. 


oſt. 372. 


Ante 332. 


Ivdg ner 157+ 5018, he ſhould bye tenant; and he did not dye ken 


Ante 189. 


U 1 * 
4 R a 45 * 
with J G _—_ That he cheattd 
® 2 F iN 7 « &® » F 1 - . F 14 712 4 rel 2 in 
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condition is afterward perfozmev, the Matvchip hall be divenrd. 
Jones and Brampſton doubted of the point, until OK ſaw that the 
Record finds the Att to de particularly, that ſhe _ to be the 13 
of atenant ; And it is not intended, that after the ſale . opy⸗ 
datgain and ſale took his Ertate from him, and o»/rd him ot 95 
0 Plan r they agreed, Judgment da be entred for 


Bathells Caſe, Hill. 9 Cat. rot. 935 


Eo of Judgment in the G 
in the C — Flint. 
der⸗kuled in wat 


Jules 
ris nh 0 


nr Dives Gr N 


is In 


homas 1 5 'Y er 
benadev f,. Lockwell Tein 13 Car. rot. TY 
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attionable. Then it was moved by Grimſton, That the Jurozs in 
Path. (being withtn a pꝛivate Jurisdictton) ought not to have al⸗ 
fro vamages,.f0z the lols of his Cuſtomers in the County of 

Its: And Berkeley much infiſted upon it, that fo2 this cauſe the 
Judgment was errontous, as it was reſolved in the Cale, where 
an Aſſumpſit bzought in Windſor Court, by one within the Juril⸗ 
diction thereof, That J. S. upon a valuable conſideration,did pꝛomtſe 
to bꝛing unto him ſa many loads of Billets from Hediſſet, in the 
County of Bucks, unto Windlor. After Uerdic, upon Non aſſump- 
fit pfeaded, and found and adjudged fo2 the Plainriff,the Judgment | IP 
was reverſed, Becauſe, it being a pꝛivate Jurtſoicion, they have na 
zuthoztty to tnquire of any matter out of the ſame. And Jones, 


- Brampſton and my ſelf agrip that Caſe to be Lam: But we held, 8.352. 
Chat this is only an Allegation, tn reſpec of damages, koz the tn⸗ Kol. 546. 


le of them, which they may inquire of in any place whatſoever : 


ede the Juppinent was Aen. 


PE 


EL Axor of a Jupgnient inthe Court of the Parchalſey in an A- 
; Aion upon the Cale upon a pꝛomiſe, at the Parich of St. Cle- ; Rel. 46g. 


ments Danes, within the Jurisdiction of that Court, in conũdera⸗ 
tlon ot ſuch a We neh would pay him ſuch a ſum when 
he returned into England from Hamborough, (being a place beyond 
the Seas; ) And alledges, That he, ſuch a day, went over Sea, unto 
Hamborough afozeſaid ; and returned ſuch a dap, to the Pariſh of | 
t. Clements Danes, and that he demanded the money, and the De- C. 130. 
envant had not pad. After Non aſſumpfit pleaded, Merdict and 
Judgment foz the Plaintiff, Exrbz was bzougbt and alligned, Firtt, 
Betauſe he voth not allevge, That he gave notice unto the Oefen- 


dant of his return: And although it be alledged, That the-Defen- 


dant habens notiriam inde, aun upon ſuch a day requeſted, had not 

paid; yet it was held clearly, That the Declaration was inſufficient > c. 750. 
0) this cauſe; Foz he ought to have a d expzeſs notice, and 2 Cr. 57. 
— m the day and plate of ſuch notice given. Secondly, Becauſe #2255 

it is bꝛought of an act to be done at Hamborough, out of the Juriſ⸗ 

diction of the Marſhals Court, being a pꝛivate Jurisdiction; which 

was held alſo to be a mantfeſt Erroz : Foꝛ which cauſes the Judg- 


, * 


ment was reverſed,” EY 


[Rtor of a Judgment in Debt, upon a Leafe fo: years. The Er- , 
ather was ſeized in tail, and made that Leaſe fo? years, rendzing 


tent, and died ſeized of the Reverllon, which defcended unto him, as 


Sonand Heir of his body; And doth not ſhew the beginning ok the 
ſaid Eftate ; which generally ought to be ſet fozth , where he claims 3 cr. 2: 


by a particular Eftate, (otherwile it is where he counts of a feiſin 5% 7 
in Fe ;) But becauſe this was in a Count, and not in Bar; noz 1 cr. 103 


\ 414 2 in 


xoꝛ aſſigned was,Becauſe the Plaintifin vebt counts, That his Jones 433. 


— 
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11. 


Ante 570. 


2 Cr. 114+ 


R. 131. 


2 Cr. 331: 


12. 


in an Avowzy, and there were pꝛoduced preſidents aut of the Tay, 
mon Bench, that ſuch Counts are uſually there: It was theretoze 
held to be no Erro; And the Judgment was affirmed, 21 H. 7.26. 
34 H. 6. 48. 2 Ed. 4. 11. | 25-6488 


Bryan verſus Wikes: 


Rror of a Judgment in Leiceſter in an Action upon the Caſe 

fo2 wozds : The firſt Erroꝛ aſſigned by Babington, becauſe the 

ſtile of the Court, was, Placita eoram F. &. Ma jore, & Fohb.Chapmaz 
Recordatore, & 7. D. & J. N. Aldermannis Burgi prædicti ſecundim 
conſuetudinem Burgi prædicti, &c. And the plaint being entred, up- 
on ſummons, a non eſt inventus was returned at a Court holden, 
coram dicto J. S. Majore & J. M & F. D. Aldermannis ſecundum 
conſuetudinem Burgi prædicti, &c. omitting the Recoꝛder. which 


Babington alledged to be Erroz, & coram non Judice. Sed non al- 


locatur ; Foz it may be that at the fir Court holden, the Recopder 
was there, and at the ſecond Court, he was » and the Court 
is well held by the Cuſtam there, befoze the Pajoz and two Alder. 
men. The ſecond Erroz afſigned was, Becauſe. the Judgment 
there is in an Action foz wozds , which the Defendant ſpake of the 

latntiff, viz. He hath ſtoln a Tree formerly cut down, which is Fe. 

ny, and I will — to be endicted for Felony. Babington al; 
ledged, That the wozws were not actionable, becauſe he doth not 
thew, when the tree was cut don, Noz that there was ſome ſpace 
of time between the cutting and taking away , fo? if it was not ta- 
be away yay: after the cutting * . 1 f 
ocatur; Fog the wozdg are F acfton $02 when Ye ſaith, 
That he ſtale a Tree, formerly cut down, it is intended to be a long 
diſtance of time, elpecially when he adds, And that it is Felony, and 
I will endict him of Felany ; fo} it fhews, De concetved be had com- 
—— which was a great ſander; l dere loge the Judgment 


Owen verſus Long and others. Mich, 15 Car. rot. 571. 

Reſpaſs of Aſſault, Battery, and Impꝛiſonment, apud Paro- 

1 chiam Sancti Nicholai in Baſingſtreet fo2 two days, The De- 
ſendant juſtifies by reaſon of eſpectal Act of Parliament, fo2 the 
relief of poo2 Debtozs, 3 Jac- cap. 15. whereby it was enacted, That 
every paoꝛ Citizen and Freeman inhabiting in London, being ſup 
fo2 Debt under 40s. may exhibtt his ſuit in the Court of London, 
called there the Court of Requeſts in London, who ſhall nominate 
Commiſſioners to the number of 12. and that any thy of that 
Commiſſion. may ſend fo2 any Creditoz, who is camplained of, in 
ſuing fo2 ſuch a Debt under 40s. and if he refuſe to come, oz per- 


foꝛm not their Oꝛderg, They may caufe him to be arreſted by any 


Ser jeant of London, and commit him to Berz there to remain, 
until he perkoꝛm the ſaty Oꝛder. And the Defendant ſaith, Chu 
p 


6— 


Caroli Regis, in Banco Regis. 573 


by reaſon of the command of ſuch Commiſſioners, at ſuch a Pariſh 
in Woodltreex; becauſe he refuſed to came befoze them; he was com- 
mitted to the Compter in Woodſtreet, Et hoc paratus tft verificare. 
Upon this, the Plaintiffdemurred: And now Pheſant fog the Plain⸗ 
tiff took divers exceptions to the Plea : Firſt, Becauſe he doth 
got thew, that the Debto2, who complained was puo anda Citizen 
and Freeman inhabiting in London, otherwiſe the Act voth not give 
them authozity to meddie. Secondly, Becauſe the Battery and 
Impziſoument is alledged in Parochia Sancti Nrchulai, and he juſti- Ant. 228. 
es in another Pariſh, and-dothnot travers the Battory and Im⸗ 
pzi@nment alledged in the Declaration. .Chirvly, The contuſion 
a the Plea is not well, Et hoc peratus eſt verificare , where there Poſt. $94. 
Rror of a Judgment in an Eectione firmez. The Erroz al- 2. 


wants, £03 it ought to have bien parati ſunt, &c. 
Martyn verſus Nichols. 
ſigned, Becauſe the Declaration was of a Yeſſuage and 40 | 
acres of Land; Meadow and Paſture thereto appertaining, and it Antc 179. 
was not diſtinguiſhed how much there was in Land, how much in 
— ond how much in Paſtute; Therefoze the Judgment was 
N r CDs ; ; a 


Canwey verſus Aldwyn. Mich. 15 Car.rot. 132. 


; 1 Whereas the Plaintiff at the Defenvants requeſt, 14. 
a amenved ſuch a Boat, and divers other Boats of the De⸗ 
fendants, That the Defenvant pzomtſed to ſatigũie and pap jins-fo? 

Is laboz. and charges about the amendment of the ſad Boats , 
tantum quantum meruit, and alledges in facto, quòd meruit 301. ana 
that be required the payment of the Defenvant, who had not paid 
him accovingto his pzomiſe. Che Detendant pieared Non As- 
ſampſit, which was found againſt him. And now moved by Grim 
ſton fn arreft of Judgment, that the was not good, 
becauſe be allevged, That he amended and repaired vivers Boats 
q the Defendant, and thews not what, fo by reaſon of that incer- el 111. 
tatnty, the Defeiwant c know bow much he ſhould pay, and 
therefoze compared it to Playrers Cafe , Cok. lib. 5. fol. 34, Treſp: 

quare Pifces ſuos cepit , and apjudged iid, fo2 the incertainty. aim ot 

that opinton was Berkeley at the firſt, but upon bettet adviſement, 

and reading over the Recozd, That he mended one and divers o- 

ethers, And upon a preſident cited by my ſelf, that au action had bien 
maintained here. by a Taylo?, fo makitig a Gown and divers o⸗ 

ther ſuits of Apparel at the Defendants requeſt, and that he pꝛomi⸗ 

ſed to ſatisfie and pay tantum quantum, &c. And Hoddeſden affirms 

ing there were divers p2efivents in the Court ofthis nature. Jones, 1 cr. 43. 
Berkeley, and my felf agrn, That the Declaratcon was good, and 

there was not any ſuch incertatnty, but that the — 2 

8 ole 


Ante 77, 
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Whoſe requeſt the ſaid Boats were amended) might well tale Conu⸗ 
ſance, what Boats he deſired to have: repaired: And the UGerdict 
finding quod Aſſumpſit, and aſſeſſing damages, Judgment __ 


| ven od the Plaintitt. 


15. 1 
1 R.206. 


Anne ela: Widow verſus the Major, Commonal ty „ and Chi 
zens of London. 


Rror of a Judgment in the Common Bench in Debt, bucht 
E by them upon an Obligation of 400 l. The Ertoz alſigned was, 
becauſe the Judgment is, That the Majoz, Commionalcy and Citi 


Jens ot London, ſhould recover the Debt and ſir pounds fo2 Colts; 
eiſdem Majori & Communitati adjudged (omitting Civibus And d 


Ante 410. 
2 Cr. 628. 
Moor 869. 
Hob. 127. 
Poſt. 58 ts 594+ 


16. 


Ante 511. 
Jones 452. 


no ſuch Coppozation : _ was held to be Erroꝛ. But afterwards 
upon a motion in the Common Bench, and upon examination any 
peruſal of the Dogget⸗Roll (where it was well entred) it was as 
warden to be amended. | 


The King verſms Sir John Dryden, Gybbs, and others. 


I Ight of Ad rowſon againſt them as Coparceners. Upon a moe 

ci l Merdict by the grand Aſſiſe, Jt was ſhewn that the Te- 
nants were Coparceners, and that Margaret Gybbs one of the Te- 
nants were dead pus darraigne continuance before this Term, which 
was pleaded in abatement of the TUrit, Hereupon the Kings At- 
turney traverſeth, that they were Parceners : And upon that it was 
demurred: And being moved in Court, it was adjudged without ar⸗ 
gument, Chat the TUrit ſhould abate, and appointed, that Judgment 
ſhould be ſo entred: Foz all the Court agreed, although it were ad⸗ 


mitted, they were not Coparceners. but Joyntenants, yet the death 


Ante $09. 
Poſt. 58g. 


Ante 426. 


17. 
1 Rol. 792. 


of one of them ſhall abate the Writ being in a real Action: and it 
is not like to the caſe of an Aſſiſe of novel diſſeiſin, oꝛ of an Aﬀele of 
Moꝛtdanceſter, TUhere death of one of the tenants ſhall not abate 
the CUrit,.as long as there is a tenant living; fo2 it is here allowed 
that every of them is tenant of a Freehold: And although the At- 
turney General affirmed there were two expzeſs Books tn the point, 
viz, 13 Ed. 3; tit. Breve, 260. & 27 Ed. 3. 83. Yet upon view of 
the ſaid Books, they conceived, they do not extend to this caſe ; fo: 
it was only in a Scire facias upon a Petition de droit, which differs 
from this Caſe, Vide 7 H. 4. 3 3. temp. Ed. 1. Breve 857, 858. 40 
Aſſ. 15. 1 Aſſ. 12. 1 Ed. 3. 12. 6 Ed. 3. 270. 7 Ed. 3. 300. 43 Ed. 3. 16. 
12 H. 6.2. But it was afterward adjourned by Paſter Atturneys 
impoztunity until Eaſter Term, pꝛetending that he Wald then ar- 
Cue the Caſe, Poſtea pag. 583. 


Smith verſus James. | 
Rror of a Judgment in the Court of the Palace of Weſtm, b 
the Pꝛincipal and Ball: 


The Erro2 aſſigned was as we 
in 


— 
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in the pꝛincipal Judgment, as in the Execution againſt the Bail. 

and it was moved bp Gr imſton, Chat therefoze the Crit of Erro2 

was not well bzought : And all the Court were of the ſame opini⸗ Ante 300.408. 

on; whereupon the Writ of Erroz was abated, then they bought h. 1 85 

ſeveral TUrits of Errozquecoram vobis Reſident. And the Erro? 3 cr. 153. 

aligned by the Pzincipal was, That the Declaration was ill, and Aue 557. 

upon reading of the Kecozd, it appeared in his Declaration, that 

upon 23 Decemb, 13 Car. in conſideratſan of ſuch a ſum of money. 

The Defendant afſumed and pzomiſed,That he 23 January, 13 Car. 

would pay ſuch a ſum of money to the Plaintiff, And becauſe it 

appears by bis on ſhewing, That this Action was bꝛought befoze . 0) 
was any cauſe of Action, the Court held, That the Declara- 

don was ill, and the Judgment (although it was after Uerdict 3 cr 323. 

foz the Plaintiff) was e:ronious,and theretoze reverſed: and then f. 

the CUrit of Ervoz by the Bail ts not eraminable, but falls c 


it (elf. . | 
| Sands verſes Trefuſcs. 


AN upon the Caſe, fo2fopping a Mater⸗courſe running ta 18. 
I bis Pill, And declares, That he was leizedin Fe of a Hill. 

and had a Uater-courſe running in the Defendants Land, to the 

ſaid and that the Defenvant had flopped his CUater-courſe , 

The Defendant pleads a vitious Plea; whereupon the Plaintiff 
demurred: Ee Re CIR _—— 

dare that his Pill was an ancient Bill, and that the CUlater-courfe, 

was. an ancient Water-courfe, noz voth he peeſcribe to have a Tas 
ter-courle in the Delendants Land. But ali the Court held it to be Ante 500. 
well enough, and may well maintain his nion upon the Cale, be» 
inglawfuily in poſſeſſion, aud the topping of the water is to2tious, 

i damage te his Pill, aw although be voth not ſhew que Ante 371. 
kate, that is net material: arm it hath bien vivers times Co ru- 77547, , 
by, viz. 33 Elz. betwirt Sly and Merduar..- But becauſe this was N 
. Term, day way further given until the 


El of Oxford verſus Watethouſe: 


*Rror, After a ſpetial Werdict and argued at the Bar; there x9, 
was a Dilcontinnance entered by the Þaintiff, as it was agreed 2 801.513. 
height : It was moved, That coſts might be aſſeſſed foz the De- K 65. 
fendant. But the Court doubten mhether coſts might be afſefſed , 

Beraule there was no Gervict given in the caſe, | 


15 The Major and Commonalty of Loadon verſus Alford. 


| eſpaſs. Upon a ſpecial Werdict. upon Not guilty pleaded, I 
and tried at the Bar, the Caſe uus, One Sir George Mo- * 
97H | NOX, 


— a 


Termino Hillarij, anno decimo ſexto 


nox fomerly Majo ol London, veing feized in Fix of 20. Meſſua⸗ 
ges in London, hulden in Burgage, where the Cuſtome is, that they 
be deviſeable, as well in Moztmain, as otherwiſe, erected an Almg⸗ 
houſe and a School-houſe-in Walthamſſow, in the County ot Eſſex; 
and fo2 the maintenance of the lame Alms-houle, Schaol⸗haule, and 
a Chappel there, he deviſed by his Mill in wziting, 33 H. 8. thoſe 
Tenements, whereof one of them is now in quenion, ta Giles 
Briggs, Roger Altord, and four others, whom he made his Execu⸗ 
toꝛs, Habendum to them, their Heirs, and Alligns: Reciting, That 
whereas he had erected an Alms-houle in Walthamſtow, fo 1 3. po: 
People, and a School-houſe and Chappel there, he deviſed thoſe 
Tenements to the ſaid ſix perſons and to their Heirs and Aﬀſignes, 
upon condition, and to the intent and effect, That his ſaid Executoꝛs 
and Feoffes, their Heirs and Aſſigns, ſhould pay out of the ies 
and pzofits ofthe ſaid Youſes 42 1.7 s. 4d. in manner and foxm fol; 
lowing, viz, to an honeſt Pꝛieſt which ſhall be School⸗maſter, and 
teach Childzen, 61. 13 8. 4 d. yearly ;: and alſo pay weekly to the poco; 
Alms⸗people there 7 d. a piece, and 5 s. yearly to be beſtowed upon | 
an Obiit; ànd to pay to an able Clerk, to help to teach the Childzen 
there, 26 8. 8 d. and other charitable uſes : And if any part of the laid 
purpoſes remained undone and unperfozmed, Then they find, That 
he deviſed the ſame ta William Monox, and ta the Heirs males ot 
his body, upon condition, and to the intent to perfozn all the laid 
truſts and purpoſes: And it he failed fo2 two months, then he de · 
viled them to the Majoꝛ and Commonalty of London, upon the ſame 
conditions, and to repatr London · bridge: And it they failed That 
his Heir ſhould enter and pertoꝛm the ſame, and by a Schevule an 
nexed to his Will, be appoints and avds, ſome other conditions 10 
the ſaid Eſtate, and appoints, That none ot thole Deviſtes 
ſhould hold by ſurvivoz, but that the Heir of him who died, ſhould 
habe his part. And further it was found, Chat in 35 H. S. the ſaid 
Sir George Monox dien ſetzed in Fee, and that the taid ſix Deviſs 
entred and injoyed the Tenements; but that none ol them paid He 
ſums appointed to the Clerk wha was ta attend in the Chappei, 
but had failed in that point: They further found , That the lau 
Roger Alford died Ed. 6. and that Edward Alford was his Heit 
and entred into his part, but hath not perfozmed-the truſt in this 
point, That in 5 Eliz. the Heir of Sir George Monox entted, foz | 
breach of the condition, and that Edward Alford entten and oe. 
him, and that alterward che ſaid Edward Alford purchaſed the parts 
of the other Deviſees, by Deeds invented and enrolied in the Hu · 
ſtings, who in 11 Eliz. bargained and ſold all their Eſtates and 
Rights in the ſai Tenements, to the ſaid Alford and his Heirs, up- 
on truſt that he ſhould perkoꝛm the Purpoſes and Declarations in 
the Mill of the ſaid Sir George Monox appointed, and that the 
ſaid Alford was in poſſeſſion, and that. afterward, viz. 35 Eliz. he 
being in poſſeſſion, A fine ſur Releaſe: with Proclamation was levied 
; Unto him, and that he continued bis poſſeſſion ; and died r 
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which Land deſcended to the Defendant his Son. They find 

further, that the ſumm of 26 s. 8 d. was never paid unto the 

ſaid Clerk to this dap, and that neither the (aid Heir of Sir 

George Monox, no; the Bajo of London & Communalty had any 

notice of this ill, no of the conditions, noz gf the non-payments , 

until within theſe four years laſt paſt: And that aſter notice, the 

Majoꝛ and Commonalty entred, and Alford re-entred, whereupon 

the Action was bzought : Et ſi ſuper tocam , &c. Judgment ſhall 

be given fo the Plaintiff,was the queſtion? And it was very well 
 arguev at the Barr fo2 the Plaintiff, and by Serjeant Finch fo2 the 
Defendant. Upon the argument thꝛee main queſtions were made. 
Firſt , whether this be a condition oz limitation appointed by the 
mill? And admitting it be a limitation, and that it may, after 
the firft limitation, be good to the Heir of Sir George Monox,whe» 
ther ſuch limitation may be good to the Majoꝛ and Commonalty, 
being but a poſſibility 2 Secondly , Admitting that they be limi⸗ 

tations and good limitations of the Eſtate of the Deviſees , 
this being bzoken in the firſt year , and ſo de anno in annum, 
UGUhethzr there be a good title of entry foz the Heir of Sir 

George Monox, and after to the Majoꝛ and Commonalty , foz 
not perkozming of the truſts; and they not having entred , but 
ſuffering afine with Pꝛoclamations, and five years to paſs, UUhe- 
ther this be not a barr to their entry? Thirdly , Admitting there 
hath not been perkoꝛmante of the BUiU,but a bꝛeach of the truſts, 
UGhether the want ofnotice wall ald them? Becauſe the wozps C2442 5; | 
of the Ill are, If through oblivion or other cauſe, the truſts be pfer 23 4 
not performed, then they ſhall ree-enter. And the Court reſolved, Co. Lit. 18. . 


That tbe fine with Pꝛoclamations, and the five years paſſed, hath 1406. 


ꝗ— 


abſolutely barred the Plaintiffs Eſtate: And they conceived alſo, ne | 
That it is a void limitation to the Bajaz and Commonalty, being 
a poſſibility upon a poſſibility , Vid. Coke lib. 1. Rector de Ched- 
dingrons Caſe, And that the finding they had not notice,was not ma⸗ 
tertal; fo2 there is not any appointed to give notice» a they at their 
peril ought to take notice of bꝛeach of the Eſtate. But fo2 thele 
tino laſt points, they were not ſo unanimouſly reſolved: But fo2 the 
ſecond, they all abſolutely held, that the fine with the Pꝛoclama⸗ 
tion, and the non-claim and five years paſſed, hath abſolutely bar⸗ 
red them; UUhereupon Judgment was given againſt the Plain- 


tiffs- 


Dddd Termino 
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Freemans Caſe. © 


Ne Freeman was bzotight to the Barr by Habeas 
Corpus out of the Fleet, and the return was, 
That he was committed 14 Feb, 1639. by the 
Lows of the Pꝛivie Councel, fo2 divers cauſes 


TY contrary , as appeared by their Wlarrant there 
pꝛoduced. It was alſo returned, that he was to be deteined by 
another 7Carrant from the ſaiv Lozvs, 26. Apzil 1640. wherein 
ts mentioned, that he, being warned by a Meſſenger in Deceirt- 
der to appear befo2e the ſatd Lo2ds, refuſed to come befoze them >, 
and in contempt made a veſcous and cauſed thereby a great tumult 
in the Town, which being pꝛoved befoze the ſald Lo2ds , by the 
oath of two perſons therein named, they thereupon, the 14 Feb. 
1639. committed him. And now by this UUarrant appointed the 
UQUarden of the Fleet to tetein him, until they gave further oz⸗ 
der, Sc. Pereupon Bagſhaw fog the pꝛiſoner moved, that he 
might be diſcharged, oz at leaſt bapled. And as to the firſt return, 
the Court held, Ik there had not bn a ſecond commitment 
returned, he ought to have been bayled : But fo2 the ſecond, they 


gave time untit Saturday, fo2 the Bings Counſel to maintain 
the return, and ta ſhew cauſe , why he ſhould not be bayled : 


and the Kings Counſel ſatd , they would pꝛoceed againſt him by 


Endictment oꝛ Inkoꝛmation; and that there were divers 5 ; 


where ſuch Inkozmations have been bought in this Court 
miſoemeano!s. 


5 Anonymus. 


Ne J. S. upon an Habeas Corpus was bꝛougbt to the Barr, 

i 0 and returned that he was committed by oꝛder of the Erche⸗ 
quer, 9 Car. fo not paytng of a fine of 50 l. by the Eccleſlaſtical 
Commiſſſoners impoſed upon him: And although it were not 
ſewn, whereſorg the ſaid fine was impoſed ; yet becauſe that com⸗ 
mitment was'by a Judicial Court, this Court would neither bayl 


02 difcharge him. 
7 * Dodd Norton 


57 


1. 


. 


and mildemeanozs, until they gave ozver to the ane 55. 


poſt. 593. 
Ante 552. 


Ant. 133 


3 
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3. 
1 Rol. 322. 


Ante 188. 
2 Cr. 5 22. 
1 Rol. 3 22. 
2 Cr. 309. 


Norton verſus Acklane. Hill. 15 Car. rot. 549. . 


Ovenant upon an Indenture of Demiſe by the Plaintiff to the 
\__, Defendant of an houſe fo2 years : Ulherein the Leſſee Cove⸗ 
nants £02 him ann vis Aſſigns , to repair the houſe from time to 
time, and to leave it at thFend of the term ſufficiently repaired:and 
fo2not repairing ,' aſfigns” the bzeach. ** The Defendant pleaded, 
that he aſſigned ( by indenture ſhewn in Court) all his Eſtate and 
intereſt in the Term to Joh. St. ſuch d dap and year; who entred and 
paid his rent at ſuch a feaſt after, to the Plaintiff the Leſſo2, who 
accepted thereof; @ that there was not any default of reparations , 
beloze the aſſignment. Upon this Plea the Platntiffvenzurrs : And 
Broom fo2 the Plaintiff ſhewed, that the Action wen lies againi 
the Leflec, notwithſtanding this acceptance ofthe Alligpee to be his 
Tenaut, oꝛ againſt the aſſignee at his elettlon, and he laid that it 
was adjudged ſo in this Court, Hillar. 16 Jac. betwixt Brett and 
Cumberland (the Recoꝛzd whereof is entred Hill, 4 Jac. rot. 1486. 
And Brampſton and my ſelf were of the ſame opinion (Jones any 


Berkeley being then abſent , ) And becauſe we conceived the caſe 


Ant. 281. 


to be clear and fo adjudged in the caſe laſt cited, we gave Rule, 
That Judgment ſhould be given fo2 the Plaintiff, unleſs, &c, 
And Jones and Berkeley being infouned thereof at Serjeants- Inn, 
agreed, that the Action well lay. | 


Anonymus. Hill. 15 Car. rot. 1656. 


_ . * * * * | 
A Wait of Diſtringas, Villatas circumadjacentesVillz de Dorling. 
ad levandum Sepes & Foſſatas, &c.proſtratas per diverſas per- 


ſonas ignotas, & ad adquirendum, &cc. hich Inquiſition being re- 


turned and the Balefactozs unknown, they found damages, by ver- 
tue of the Statute ol Weſtm. 2. cap, 46. And hereupon the Rings 
Atturney pꝛaped a Diſtringas againſt the Inhabitants, And whe- 
ther he ſhould have it without a Scire facias ſued to anſwer , and 


what P?2oceſs he ſhould have was much doubted ? TUherefoze the 


Court would adviſe thereof. 


5. 
1 Ro]. 416 206. 


Rey mond verſus Burbedg. Trin. 15 Car. rot. 1656 


2 upon a Judgment in the Common Bench in Debt upon 
an Obligation conditioned fo2 perfoumance of an award. pon 
demurrer (becauſe it was conceived the arbitriment was vold) 
Judgment was given fo2 the Defendant, Quod queren nihil capi. 
at per Breve. And nom Godbold fo; the Plaintiſt alſignen, That 
it was Erro2 ; fo2 the Action was there bzought by an Atturnep, 
by a Bill of pꝛiviledge, and not by oziginal Mit; fo the Judg⸗ 
ment ought to have been nihil capiat per Billam, & not nihil capiat 
per 


A _ = 8 


— 
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per Breve; ct was held a manifeſt Erro2, unleſs it were the miſtake 


of the Clerk and amendable , But the Court doubted thereof, 


Becauſe it was in the Judgment, which is by the Court, and is 


not to be accounted the entry of the Clerk only, vide 14 Eliz. Dy. 315. Ant. 374. 


Erroꝛ ofa Judgment in Treſpaſs againſt a Biſhop; fo2 omitting , 
Ideo caplatur pro fine and reſolved to ite well enough without it, 
fox Capias not agatnft him. But fo2 this point the Court 
woulh adviſe. Th . | 


John Biſhop of Salisbury verſus Hunt & others. Trin. iĩ Car. rot. 543. 


A Keſpaſs, Fo2 carrying away two loads af (heat being ſet - 


out fo2 Tythe , ſevered from the nine parts at Stapleham in 
the Pariſh of Damorham, The Defendant pleads, that Queen 
Eliz. was ſeized in Fie of the Recto)y appꝛopziate of Damorham 
ad. being ſo ſefzev by her Patents dated 20 Juni! anno 22. 
Regni ſw, granted and vemiſed the Tytheof Coꝛn and Yay grow⸗ 
ing in Damorham and Stapleham, tu Anthony Aſhley fo? his life,re- 
mainder to Robert Aſhley fo; his lite, that Anthony Aſhley was 
ſelzed fo life and dyed, and afterwards Robert Aſhley ſurviving 
was ſelz ed: And that the Defendant by his command, and as his 
ſervants, took the ſaid loads of Theat, & c. The Plaintiff replies, 
that befoze the Gꝛant to Anthony Aſhley and Robert Aſhley, 
Queen Eliz in the 15 ch. year of her raign, by her Letters Patents 
granted the ſaid Tythes to Thomas Stockman fo; 21 years; @ that 
m the 17. year of her raign by her Letters Patents, reciting the ſatd 
Leaſe,the granted the Ugverfion of the ſaiv Tythes to the Biſhop 
of Salisbury & his Duccefſo2s,and entitles himſelf as ſucceſſoꝛ, and 
that the Tythes were ſevered, Sc. and the Defendants had taken 
chem, &c. Upon this replication the Defendants demurred gene⸗ 
rally. & Maynard for the Defendants ſhewed the cauſe to be; fo2 that 

the Defendants intitle themſelves by Gzantfrom Q. Eliz. anno 22. 

Regni ſui, the Plaintiff clatming by Q. Eliz. doth neither confeſs 
and avoid noꝛ traverſe,8c:And being argued at the Barr, Berkeley 

aud my ſelf held, that the Plaintiffneeds not to confeſs and avoid, 


no traverle,when he claims by a fozmer Grant fromthe ſaid uten, e 324 


vz. anno 17 Regni Tui, which pꝛetee ds the titie alledged by the De- 
fendants : And fl it be not a good G2ant , the Defendants, who 
claim by a latter Gzant,ought to have traverſed the pꝛecedent grant 
tothe Plaintiff, which is pꝛelumed to be good until the contrary be 
Hewn; aud the Plaintiffneeds not tu anſwer to a puiſny Gzant, al- 
ledged to be after bis Gzant; cited the caſe Coke. lib. 6. fol. 24 He- 
liers Caſe, & 2 Ed. ö. Br. Confeſſ. et Avoid, 66. Dyer, 366. 10 Ed. 4. C. 
But Brampſton # Jones donbted , becauſe the Queen might perad⸗ 
venture habe a latter title a make a good Grant, this being argued 
in Hillary Term, mas adjourned until this term: any now 8ramp- 
lion faid,That'hehad conftverev of the books cited, @ agrid that 
thePlaintff claiming by a foꝛmerGꝛant, needs not to make — a 

| conkeſſion 


2 Cr. 299. 


_ l um 


Termino Paſchæ, anno decimo ſexto 


Jones 484. 
1 Rol. 480. 


Co. 7. . a. 

1 Rol. 380. 
Hob. 7. 

Co. L it. 46. a. 


confeſſion and avoydance » noꝛ traverſe ; wherguſen Rule was gi; 
ven (Jones abſente) That Judgment ſhauld be. entred foz the 


Plaintiff, unleſs, &c. 
Plowden verſus Oldford. Mich. 15 Car, rot. 8s. 


| Yay of a Judgment in the Common Bench. The caſe, upon 
the Recozd wa that Parſon, Patron, and Ozdinary, befoze 
the 13 Eliz. made a Leaſe fo2 99. pears , there being a Gzant ofthe 
next avopdance befozz this Leaſe? : Afterwards the Parſon, wha 
made this Leaſe,died; the Gzantee ofthe next avoydance peſents 
another, who being admitted, inſtituted, and inducted,entred and a⸗ 
voived this Leaſe during his time, and afterwatd died the Patron, 
who joyned in this Leale fo2 years, pzeſents anew' Jncumbent, who 
was admitted, inſtituted, and inducted: And whether he Call hold it 
diſcharged of this Leaſe foꝛ years, as his pꝛedeteſſoꝛ did, was the 
queſtion? And adjudged that he ſhould ; fo2 the Leaſe is totally a- 
votded by the entrance of the fecond Jncumbent, J not fo2 his time 


only. And of this opinion were Jones and Berkeley( fo Brampſton 


and my ſelf were in Chancery) and their reaſon was , Becaule the 
Parſon hath the entire Fee, as a Parſon map habe of a Recnozp pꝛe⸗ 
ſentative : And when he is in, and hath evicted the Leſſee, it is an 
abſolute eviction of the intire Term, without expectatlon of reviber, 
and it is not only an eviction fo2 himſelf, but ko; ll his Succeſſo2s, 
TUherefoze they gave rule, That Judgment ſhould be affirmed. 
And this being repozted to Sir Joh. Brampſtoſ chief Juſtice of this 
Bench, to Sir Edw. bittletonchief Juſtice of the Common Benth, 
to Damport chief Baron, and to my ſelf, Ude all agreed to that 
Judgment: Andafterward the caſe being moped again by God- 
bold Serjeant, to have day till next Term, to ſpeak in arref of 
Judgment, the Court would not give any further day, but the 
Judgment was affirmed. ved; > 


Torles Caſe, 


| f e, and four others of the Pariſh oft. Bartholmew, were 


bꝛought ta the Barr by Habeas Corpora, and by the return it 
appears, That they were committed to a Yeſſenger, foz contempt 
to the Eccleſiaſtical Commiſſioners, fo2 not perfozming of their 
oꝛder, in paying the Pariſh Clerk his wages, rated by thetr ozder 
ar 4 d, the quarter fo2 every houſe in Great St. Bartholeme vs, which 
they refuſed to pay but accoꝛding to their cuſtome as they wete 
rated by their Church-wardens and Ueſfry., And now 'DOocto2 
Merrick and Docto2 Ecleſton moved , That they ſhould be reman⸗ 
ded; fo2 they ſaid, this ozder was grounded upon the Bings Let- 


Ant.rr4. 220. tex s Patents wherein it is pꝛovided, that the Clerks ſhould 
Inſt. 325.8. gather and receive their wages as ſhould be ozdered by the 


high Commiſſioners, and pꝛetended that fo2 any n — 


"# 
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_notknow that ah ne 
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might fine and impꝛiſon. But upon this return they were barten x. 
until the firſt Tuesday next Term. 


John Parkers Caſe. 


= Porker was ought to the bart by Habeas Corpus, and the 9, 
cauſe of his Commitment appeared to be, by vertue of a Wait , 

de Excommunicaro capiendo, grounded upon the Chance wry; of 
Norwich his certificate into the Chancery, Jt was pleaved that 

this Excommunicato capiendo was void, and that the party was * 
not lawfully impaiſoned, becauſe by the Statute of 5 Elz. the 

Wait ought to have been bzought into the Kings man de 

have bien . there and deltvered in convenient time to 

Sheriff: And all the Court reſolved he was not duly imprttoneb, 

and küedot he was diſchargep. b 


The Caſe of Sir i Joha Dryden ad ſectam Domini Regus 
. Principium ante pag. 374. | 


| We now inth enp.of this Term moved again; +That' the = 
Mit of Right of ayvowſon ſhould abare by the death of 
one of the Tenants ugh it be admitted that they eke Wyn⸗ 


tenants. Now becauſe neither Maſter Atturney, oꝛ any other had 
argued fo2 the Bing all this Term, all the Court reteined their 
fozmer opinion, that the U3U2it ould abate, and that Judgment 


Thomas Benſteds Caſe; 5 TH i "#7 
| 2 7 | 1b 55 8: 4.4 
nas Beaſted, die Jovisi wit cdauſum Termhnigwäe dieted 711. 
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+"%"> certificate by many of the Inhabitants 
places adjopning, That the Barn 


eſpecially here when the Endictment is totally vittous. 


N 7 . | | | 
ESESESLLLLLELISILLLILLLLISLLS 
Termino Trinitatis, anno decimo ſexto Caroli 


Regis,inBanco Regis. 


Emoraudum, That in the vacation betwixt Eaſter and Trinity 
Term, by the nomination of Sir Job» Finch Knight, Lord 
Keeper of the Great Seal, and Sir Z4ward Littleton chief Juſtice of 
the Common Bench, theſe twelve were appointed to be Serjeants, 
wiz. John Stone, JohnWhitwick,andHenry Rolls of the Inner-Temp. 
William Littleton( ſecond brother of the ſaid Sir Edward. Tittle- 

tom) ...4.... Bryerwood, and Robert Hide of the Middle- Temple, 

Rich. Taylor, Ed. Atkins,and Fohn Green of Lincolns Inn, Peter 

© beſant, Fran. Bacon, and Sempſor Evers(theKingsAtturney in the 

Marches of Wales, and now made one of the Kings Ser jeants )of 
Greys Inn, all of them then Benchers, and having been Readers of 


their reſpective Houſes, who had Writs delivered them, bearing 
Tieſte 21, Maii, returnable in Chancery Ocfabis Trinitatis, which 


was die Lune: And they appeared in Chaneery die Fovrs, being 


the guarto die poi7,and were ſworn,and gave Rings, &c. 


Leytons Caſe. 


Tchard Leyton was endicted, fo2 that he at S. in the County of 
| Midd. had erected a Barn upon parcel, of the Pigh-way lead» 
ing from .. and concluding Ad grave & commune nocumen- 


-tumomaium Leigeorum ae ſubditorum Domini Regis. per viam 


predictam euntium tranſeuntium equitantium, &c. AndGrimſton 


——— ( the woꝛds contra pacem being omitted) that the Endiq- 


be quaſhed ; foz which cauſe Berkeley and my ſelf being 


only in Court, agreed that the Envictment was ill: Aun J hei 
that it ought by the Law to be quached. But Berkeley would not 


agree thereto, becauſe the ulual courſe ts not to quaſh an Endic⸗ 


Went 12 Hulence in an High wap, wirheut u certificate that the 


Nuance was removed and avoided: Ann although there were a 
ants, within the ſard Mill ann 
was not erected upon the Piyh- 


way, n02 the Pigh-way ftratghtned thereby: Pet Berkeley would 


- not aſſpnttohave the Endictment quaſhed. But A conceived , Be- 
cauſe the. certificate. was that there never was any ſich Nuſance 


eretted: And the Endictment being agreed to be vittous, it ought 
16.55 uatbe 8 oo — yen it 2 2 : 5 Foz to 
traverte and try it is a charge and to na p becauſe the party 

Action upon the Cale, kannt recover his vamiages and coſts, 


fo2 falſly and malſtioufly endicting him, although he be acquitted; 
John 
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Abdy Alderman of Londons Caſe. 


Ohn Abdy Alderman of London having an houſe at ........ in 
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the County of Eſſex, where it was pꝛetended, that Conſtables Jones 462. 


ſhould be elected out ol the Inhabitants in every houle, by pꝛelent⸗ 

ment every year in the Leet of Sir William Hicks, Lozd of the ſaid 

Manoz and Leet; the ſaid Alderman Abdy by the name of John 

Abdy Eſquire, was nominated in a Leet holden ſuch a day, to be 

Conſfable there, fo2 the pear following. And becauſe he refuſed, one 

John Duke being Steward there, impoſed a fine upon him and de- 
nied him his pꝛiviledge to be freed by reaſon ok his being an Alder⸗ 
man; UUhereupon this being ſuggeſted, it was moved, To have a 
UU1it out of this Court, directed to the Loꝛd oof the ſaid Bano2,02 
his Steward to diſcharge him, becauſe he being an Alderman of 
London, ought to be there reſident the greateſt part of the year, and 
if abſent, is finable. And all the Court held. That he ought to be 
diſcharged by his pꝛiviledge; as Atturnys attending in Courts are 
diſcharged ol ſuch Offices of Conſtables and other Offices in the 
Pariſh, And although it was ſaid, he might execute it by Depu- 
ty, and his perſonal attendance is not requiſite by the cuſtome of 
the laid Manoꝛ. Pet non allocatur ; whereupon it was awarded, 
That a UUzit ſh3uld be directed to the Lozd ot the ſaid Yano! to 
diſcharge him. | | | 


Sir John Dryden, Margaret Gybbs, and Will. Kingſmill Plaintiffs , 
verſus Thom. Yates, and the Biſhop of Peterborow. * . 
Mich. xo Car. rot, 1433. Ante pag. 383. 


uare impedit, ad preſentandum ad Eccleſiam de Middleton- 
| Cheney: UUherein the ſaid Plaintiffs count, That William 
Wilcks was ſeized in Fee ofthe Advowſan of the ſalu Church as in 
groſs, and the Church being void, pꝛelented thereunto one Edward 
Broome, Who tvas abdmitten 4 inſtituted in the time of Q. El iz. and 
being ſo ſeized died, uhich deſcended to Robert Wilks hig Son and 
Deir:And he being ſo ſet3ed, died ſeized without iſſue, which deſcend⸗ 
ed to Anne, Frances, and Margaret, as to his Siſters and coheirs 
whereby they were ſeized in Fee. That Frances took to husband 
Dir Eraſmus Dryden Baronet, who died ſeized of that part of the 
Apvowſon pro indiviſo with the other two Siſters , which de- 


R. 100.497. 
Ante 389. 


Moor 34 3. 


4. 


ſrended to Sir John Dryden their Son ( and lo conveys the de. 


ſtents to the other Sisters) and that by the death of the ſafd Ed- 
ward Broome, the laſt incumbent, it belongs unto them to pꝛeſent: 
And the Defendants diſturbed them. The Blſbop pleaden, that he 
clatms nothing hut as Owtnary, The Defendant Yates pleaded 
That he is Parſon Jmparſonee of the pꝛelentment of the ing: 


And that befoze the ſaid William Wilks han any thing to do in the 

ſaid Advowſon, Queen Eliz was ſeized in Fee of the ſafd Advow- 

ſon jure Coronz,ag of an Advowſon in = : And alter the 3 
2 ces 0 
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Ante 105 a. 
17 4. 


5. 
Yelv.147- 


2 Cr. 463. 
Co. 6 24. a. 


Ante 1035. 


——— 


ol the ſaid Incumbent, pꝛeſented James Ellis, who was admitted, in⸗ 
ſtituted, and inducted: That afterwards Queen Eliz. died, and the 
ſaid Advowſon deſcended to King James, and from him to the King 
which now is, who pꝛeſented the Defendanr. The Plaintiff re- 
plies, as in his Declaration, That the Church being void by the 
death of Broom, they pꝛeſented, Sc. and traverſe. that Ja mes Ellis 
was admitted, inſtituted, and inducted, upon the pzeſentation of 
Queen Eliz. And ſo joyned iſſue, and found by Ger ditt at the Com; 
mon Bench, that the ſaid James Ellis was not admitted, inſtituted, 
and inducted upon the pꝛeſentation of Queen Eliz. as the Delen⸗ 
dant hath alledged: And that the ſaid Church the laſt of September 
1633, vacavit per motem of Will. W.., the laſt Jnctimbent there, 
Et valet 200 l. per annum ultra Repriſas: And that the ſaid Church 
is full of Thom. Yates ex preſentatione Regis nunc: ideo conſidera. 
tum eſt quod querentes recuperent preſentationem ſuam verſusDe. 
fendentem: & habeant Breve to the Biſhop of Peterborough: Quod 
non obſtante reclamarione of the ſaid Thom, Yates, ac licet the ſaid 
Thom, Yates was admitted, inſtituted, and inducted into that 
Church, that he ſhould amove the ſaid Thom. Yates & idoneam per- 
ſonam ad preſentationem of the Plaintiffs admittat ſine dilatione: & 
conſideratum eſt , That the Plaintiffs recuperent verſus the ſaid 
Thom. Yates damna ſua pro valore Eccleſiz pro dimidio anni ſecun- 
dum formam Statuti, which amounted to 100 l. Et prædictus Thom. 
Yates in miſericordia. And upon this Judgment, Yates bꝛings a 
Tait of Erroꝛ, and aſſignes foꝛ Erroz, Firſt, That the Plaintiffs in 
their Replication; traverſe the admiſſion, inſtitution, and induction 
of James Ellis of the pꝛeſentation of Queen Eliz. And hereupon if- 
ſue joyned and tryed, where they ought to Have traverſed the ſeiſin 
ol Queen Eliz. c not the admiſſion, Scr. The ſecond Erroz, Becauſe 
Judgment was given fo2 the Plaintiff, where it ought to habe bien 
fo? the Delendant. To theſe the Defenvants pleaved, in nullo eſt 
erratum. And ufter divers arguments at the Barr, it was adjudg- 
ed, That the traverſe was good and well taken, and that the ſeifin 
in the Queen ought- not to have been traverſed ; whereupon Nule 
was given that Judgment ſhould be affirmed. Vid. poſtea.58 9. 
£ Thorn verſus Shering. Hill. 15 Car.rot.g88, 
Reſpaſs de Clauſo fracto. The Defendant juſtifies his entry 
tha 


by the command. ok. .S. The Plaintiff replies, and ſhews, 
at J. S. was en Fee e unto him at will, and traverſeth 
the command ol J. S. The Delendant maintains, That J. S. com- 
manded him ta enter, and that he entred bp his command, and tra⸗ 
verſeth the Leaſe at TUiN..And hereupan it being pdemurred, twas 
adjudged 11 85 Plalntiff, That the command was traverſable : 
And ale elendants rejoynder to male a-traverſe upon a tra⸗ 
verſe, dach caſe is, was not good, .{Uberefoze Jungment was 
given to2 the; 6 7 Paſc.. 38 Elia. in Parkers Caſe, adjudged. 
that the conmano is traverſable. - | 4705 


Termino 
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George Meade verſus Sir John Lenthall. 


ok Marſhal of the Kings Bench, granted upon him by Pa- Jones caſ.ute. 
| tent foz years. Upon Not guilcy pleaded, and ſpecial ? — 
Uerdict found, The ſole queſtion was, TUhether a Pattent of this 
Office granted fozyears(which was the Plaintiffs title) be good oz 
not? And it was argued by jenkins and Maynard fo2 the Plaintiff, 
and by Heath and Rolls fo the Defendant. And after adviſement 
ofthe Court until this Term; it was agreed nullo contradicente, 
That Judgment ſhould be given fo2 the Defendant. And Bramp- 
ſton chief Juſfice delivered all their opinions to be ſo pꝛincipally fo2 
the reaſons given in the caſe of Sir George Reignalds, Hill, 9. Jac. 
Cok. lib. 9. fol. 97. Foꝛ this being an Office of great truſt, and at⸗ 
tendance continually tu Court: Gzeat inconveniences would enſue 
if ſuch Offices might be granted fo years, which thereby might 
tome in ſuſpence upon pꝛobate of a TUill;until adminiſtration were 
committed thereof: And it might fall, oꝛ be given to pecſons inſuſft- 
tient, of whom the Court could not conveniently admit: And where- 
as it was objected, That it may be granted in Fee 02 in Tayl, Sc. 
and ſo deſcend to an Jnfant, &c. and therefoze fo2 years. Jt was an- 
ſwered, That in ſuch caſe, the Court hath uſed to put in another fit 
perſon fo2 the time: And whereas it was objected, Chat Offices of 
Sheriffs were granted fo2 years , until reſtrained by a Statute of 
14 Ed. 3. Jt mas anſwered, That thoſe Gꝛants were de facto, but 
it never was debated, what inconveniencie might enſue by the grant- 
fng of ſuch Offices in that manner, which concern the Juſtice of the 
Kingdom and which require continual attendance. = 


8 Lodge verſus Hollowell. Trin. 15 Car. placita Reg. 


INformation fo2 the Ring, the City of London, and himſelf ; Foz 2. 
that the Defendant being aCurrier bought two Hides of tanned 
Leather, each of them of the value of 16 8. of perſons unknown, & 
bold them unwzoughtand not converten into made wares , to one 
James Mercer a Shoemaker in London, contra formam Statuti; 
whereupon he demands the third part of the ſald value fo2 the King, 
the third part fo2 the City ol London, and the third part foz himſelf. 
The Dekendant pleaded Not guilty, and the Jury find an eſpecial 
dict, That the Defendant being a Citizen and Jnhabitant of 


London, bought the ſain two Hides of perſons unknown, and after 
Eeeez curried 


A Ction upon the Caſe fo2 diſturbing him to execute the Office 1. 
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into made UUares. And Berkeley cited Br 


curried them with Ople and Tallow and other things neceſſary , 
and after ſhaved a dyed them; and ſa being wwought, (old them ta 
the ſaid James Mercer a Shoemaker in London: And whether that 
be a buying and ſelling ( not being: otherwiſe ,' no} converted inita 
made Tlares ) againſt the fozm of the Statute ? they pꝛaped the 
Diſcretion, ac. and found them to be of the ſame” value as in the In⸗ 
fozmation, &cc. And it was argued at the Barr by Rolls Serjeant , 
and Maynard foꝝ the Plaintiff; and by Mallet Serjeant , and Hol- 
bora fo2 the Defendant: And this Term by all the Court ſeriatim. 
Becauſe it concerned a multitude of Curriers: And they all re: 
ſolved, that it was an offence againft the Statute of 1 Jac, cap. 22. 


nd the value fozfeited by the Statute; fo2 this ſelling by a Currier 
not being cut out and made into Mares, is againſt the letter and 


meaning of the Statute of 5 & 6 Ed. 6. cap. 15. 27 Eliz. cap. 16. & 
1 Jac. cap. 22. All which were well weighed and conſidered, and 
this Inloꝛmation is grounded upon the Statute ok 1 Jac, fo it de⸗ 
mands the thitv part, which none ol the other Statutes gives. 
And the Statute of s Ed.6.cap-15. is perpetual, which- expzeſly top 
bids all perſons to Regrate foꝛ the buying & ſelling-by whole-ſale , 
and all perfons who were not Artificers,” to convert Leather into 
made Tares: and this is &perpetual Statute, not repealed by ayy, 
unleſs by the Stat. ol i Mariz ſect. 2. which repeals 5 Ed. 6. as made 
and pꝛocured by the Shoemakers fo7 their pꝛivate gains: and the 
Curriers were reftrained by the ſaid Statute, and therefoze the 
Statute of x Mariz repealev the Statute of 5 Ed. 6, and allowed 
Curriers to buy and lelt Leather to Artificers who wozk it into 
me Cares: But this Statute of 1 Mariz was repealed by the 
Statute of 1 Eliz. cap. 8:whtch repeals eight ſeveral Statutes there 
mentioned cotſcerning Leather, and erpzefly revives the Statute of 
5 Ed. 6. ( becauſe by the tepeal thereot Leather was dearer, Boots 
and Shoes and other Mares, ſold at oxceſſive-paices to the unds- 
tng of many, ) but only as to one clauſe therein, viz. That Shoema- 
kers may ſell Boots and Shoes and other Wares at Calis (which 
then tn the time of Ed.. was Englich.) But now becauſe that part 
of the ſald Statute was repeated, it ſhews that all other parts of 
the ſaid Statute are continued, a eſpecially the Statute of 27 Eliz, 
cap. 16, is expꝛelly in the point, That Curriers hy name ſhall not 
buy and ſell tayned Leather, unleſs it be wꝛought a cut out, & con- 
verted into made Mares now uſed,oz hereafter into made Mares. 
Which ſhew that Currping only. is not epa converttt 

f ar con who Dilcribe; 
Mare to be made by curting out # wing, q converting them into 

nother ſpecies, a the Statute of 1 Jac. repeals the Stat. of 1 Eliz, 
F 02 it haththe ſame wos no perſon or perſons, &c. tanned“ eathet, 
Ec. they who convert it into made Wares, ac. And-although it was 
objected by Holborn, that this Statute was never in ure again 
Currters, but that ctirrying and deeffinghath been accounted made 


ares by their Traves; It was anſwered, that thoſe tatutts 


being 
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being in fozce and not repzaled, the Currier was bound thereby and 
foze they all held that a Currier may not ſell noꝛ buy by whole-ſale; 
But per adventure they may buy and ſell in any other manner, not 
pꝛobibited by any Statute as ta Coachmakers, Jopners and o- 
thers.fo2 the making ofChatres and Stooles who uſed ſuch Leather. 
And great inconvenience would enſue , ik they ſhould be permitted 
to buy and ſell whole , not cut out, and made into ſome kind of 
wares: whereloze it was adjudged fo2 the Plaintiff, 


Orme verſus Pemberton. 


© — 
— — 


| TX Plaintift-pzayed to have a Tait granted to revoke Pem- 


bertons election, iuho was choſen by theParſon ofSr.Katherine , ms 
in Coleman-ſtreet, tu be Clerk of the ſaid Pariſh, whereas the Pa- 
riſhioners at their Ueſtry accozding to the cuſtome of the Pariſh had 
elected the laid Orme :And that the Court would direct them to ad⸗ 
mit the laid Orme. And hereof the Court would adviſe , and ap- 
pointed that pzeſivents ſhould be ſearched what hath bien done in 
lach caſes, Trin. 21 Jac. A Pzohibition, was awarded againft a. 
Parſon and Clerk, who ſued in the Spiritual Court to be admit- 20-45! 
ted, as eleded by the Parſan » and the other elected in the Ueſtry. 


Yates verſus Sir John Dryden and others. Mich. 10 Car. 

| rot. 1473. in Com. B. Ante pag. 585. 

Ela of a zudgment in the Common Bench. in aQuare Impedit: 4. 
here the Judgment being upon Uervict, Yates bzings a a 


- UWait of Erroz, & hanging the Mut of Erroz, the Bing beings a 


WUit of Right of Advowlon,Any by mation ta theCourt.the pzo- 
ceenings in the Wait of Erroz were ſtayen, until the trial in the 
wait of Right, and when the Miſe was joyned upon the Right, who 
had beſt right, and thereupon ſpecial Merdichgiuen, after Uerdict 
one of the Tenants died: And the queſtion was, whether hereby 
the Audit ſhould abate ? and after long debating, it was reſolved , Ante 574- 
and adjudged, that the Mut could abate in all: And afterwards 
the Court pꝛoceeded to the examination of. the Errozs, | Ind the 
Caurt upon debate adjudged, that it was not en JP ade 
Rue that Judgment ſhould be aifirmed,. unleſs cauſe were chen 
the firſt Monday of this Term: And then no cauſe being ſhewn , 
Rule was abſolutely given, that ah ſhould he affirmed. 
And in the interim, Yates erhibited a Bill in the Exchequer * 
againff the Defendants in the Mut ol Erroꝛ; and £ ned them, and 
upon their anſwer obteined an -9zder to. ſtay that Sn that they 


— 
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Prædictam, 


ed tu be entred up. And hereupon the Attozney General exhibited a 
Plea , which was, that Margaret Gybbs held that Advowſon in 
Coparcenery, with the other two Plaintiffs by Unights⸗Dervice, 


in capite& died ſeized , which deſcended to William Gibbs her Don 


and Heir, ot full age,viz.of 27 yeats: And fo2 want of his ſuing out 
Livery, it belonged tothe King to pꝛeſent, And demanded Judg⸗ 
ment ſi Executio. And all the Court held it to be no Plea, eſpectalty 
there being no Office pzoduced finding the ſame : Although the At⸗ 
tozney & Solicitoꝛ General much inſiſted, that a title appearing fox 
the Bing, the Court ex Officio ought to award fo? the King, and re- 
Ived upon 21 Ed. 3. 30. 12 H. 7. 12. That the Ring ſhould have the 
Kight of any Coparcener , and N. B.3 8. E. that where title appears 
fo2 the Ring, the Court ſhall award a UUztit to the Biſhop foz the 
King: Pet all the Court held, that here, as it is alledged, there is 
not any colour of Plea, but it ought to be rejected; fo2 it is but mat⸗ 
ter in fact, eſpecially in this Wit of Erroꝛ, The Judgment being 
given in the Common Bench, and execution fo2zdamages given in 
the caſe,and increaſed here by the Statute of 3 H. 7. which is not 
to be eſtopped, oz the parties to be delaped by ſuch bare ſurmiſes,not 


being grounded upon any matter of Reco2d. And it was afterwards 
aͤrgued at the Barr by Holborn fo2 the Defendants in the Tait of 


Erro2-and pꝛaped that Judgment might be affirmed ; Foz there is 
no coloꝛ fo2 this Plea, no2 any matter confeſſed of Recoꝛd by plead⸗ 
ing betwixt the parttes , that the Bing hath title to pꝛeſent, Foz 
then, true it is, the Court ought to direct à TUuit to the Biſhop fo2 
the King ex officio, as it is in 11 Hen. 4. by Fitzh. 38. 12 Hf. 12. 
9 H. 7. 9. 19 Hen. 7,12. per Fineux. But when it doth not appear 
upon the ſameRecozd.there is not in ſuch caſe-any book which main- 
tains that a wit ſhould be ſent to the Biſhop fox the King: And 
whereas it was here objected that the Uerdict in the wait of right 
of Advowſon(beinga Wait of the higheſt nature ſhould control the 
Verdict in the Quare impedit: Fo there the Uervict is, that the ſaid 
James Ellis 1 not admitted, inſtituted and induced ad Eecleſiam 

ad preſentationem diaz nuper Reginæ Elizab. modo & 
forma prout the Defendant hath alledged, and the ſpecial Mer dict in 
the wzit ol Rigbt finds , That the ſaid James Ellis was admitted, 
inſtituted and inducted ad Eccleſiam prædictam ex preſentatione di- 


Rez nuper Elizab. Reginæ, which boy a mo2e high action 'deſtroys 
the fozmer Uerdict in the Quare impedi 


ment Toure is thereby to be avoyded , as Banks Attozney 


general, @Herber Solititoꝛ general affirmed. Holbourn anſwerep 


thereto, Admitting there had bin two contrary Uerdicts, yet the firtt 
Uerdict in the Quare Impedit, a Judgment thereupon, ought not 
to be avofved unleſs by Erroz oz attaint : And whereas it was al. 
ledged, that where the ſaid Merditt in the TU2it of Right of Ad⸗ 


. vawſon found good title fo2 the King,therefoze the Court ex Officio 


ougbt to ſtay the awarding of entring Judgment upon the Quare 
Impedit, Fought to award a UWait to the Bichop fo2 the — 
| | anſwered 


t; And therefo2e the Judg- 
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pet there is a ſufficient Recoꝛd to entitle the Bing, whereof the 
Court ought to take notice, # he put many caſes where by reaſon of 
Outlawzp, o Felony the Court ſhall award the parties to be in ex: 
ecution. Decondly,he ſaid, Although the grand Jury found that the 
Q. had minus jus habendi præſentationem; yet foꝛ as much as the 
Q. pꝛeſented, ſhe bath gained the poſſeſſion, the admiſſion, and inſti, 
tution of her Clerk, and hath majus jus than he who hath not any ti⸗ 
tle; and it appears not that the Plaintiffs have any title; whereſoze 
be pꝛayed that a TUzit might be awarded fox the King. But after: 
wards all the Court, ſeriatim, delivered their opinion, That the 
Plea pleaded is meerly void, being upon a ſurmiſe and without 
any Keco2d ſhewn, as 4 H.7.5- Decondly, That the Uerdict in the 
UUzit of Right, being but a ſpecial Merdict, it doth. not appear ( if 
the UUzit had not abated by death,) whether Judgment ſhoutd 
have been fo2 the King,02 fo2 the Defendants: And asl conceivey 
clearly, Judgment ought to have been given foz the Defendants; 
fo2 the Uerdict being that Q. Eliz. non habens jus preſentandi , yet 
pꝛeſented to the Advowſon, as in ſuo pleno jure as the pꝛeſe ntation 
doc eb. mentions, it is a void pzeſentment; Foꝛthe Q. was decetved in her 
ue 99. 100. pꝛeſentment, which made it meerly void, as to the Q. who can dono 
wꝛong: And the uſurpation is only in the incumbent, pꝛocured him⸗ 
ſelf to be inſtituted, And he is the wzong doer⸗ d againft him only 
the Quare impedit is alwatesbzought, & na poſſeſſion, 02 rather ng 
right is gained unto the M. by ſuch pzeſentments by uſurpatton, 
But the other Juſtices doubted of thts point: But they all reſolved, 
Hob. 123. That there ought to be a clear title @ right appear fo2 the Bing, # 
2 Cr. a confefled by the parties in pleading,.o2 otherwiſe fully apparent; 
fo2 if not, the Court,ought not to award a UUit, ex Officio, fo? the 
Bing: And as this cale is there is not any clear title appears; Foz 
by death, the M Nit of the Right of Advowſon abated, d the Uer- 
dict of no foxce, a that there is no ſuch contrartety, appears by the 
Uerdict ; fo2 the ſecond Uerdid, if it — been in fo2ce, is no conclu⸗ 
ding Recoꝛd, but only an evidence. map be contradict⸗ 
ed. But it was reſolved by them all, Although the Uerdin had been 
in foꝛce. a had been to the contrarp, yet being dere by UUnit of Er⸗ 
ro2, which is only to affirm o2 reuggle the Judgment given in the 
Common Bench, they all agreed ta affirm the Judgment, and 
that there was not any nes tbereln: And in the Judgment of 
the Common Bench, there being a Uzit awarved' to the Biſhop 
to remove the ſaid Yates, that WW2tt ought to be awarded; And nei⸗ 
ther Fates no2 any other, who hath pzetence of title after the 
Judgment, 02 pendant the lame, canhinder , but that the Judg⸗ 
ment and execution ought to paſs: And foz the 5 ui which were 
given in the Common Bench, and fo2 the increate given in this 
Court, fo2 the delay of execution (where 7001. Damages and cofts 
are given fo2 delay ot execution, by the Stat. 3 H.7. ) They were 
well given, and due to tbe Plaintiffs who ſurvived: And the death of 
co.7,26.b one of the Plaintiffs voth not altet the cale; Uyhereupon Judg⸗ 
ment was affirmed and zit awarded to the Bt ne 
| g | ar 
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Richard Lees Caſe, 


He ſame day being Saturday, Richard Lee and ſeven others 3. 
were bꝛought upon an Habeas Corpus from Calcheſter. And 
it was returned, That they were committed there to Gaol being A⸗ 
nabaptifts, uſing Conventicles, and abſenting themſelves from all 


parochial Churches, and baptizing and pꝛeaching, being all mecha⸗ 
nical perſons, viz. Taylozs, MUeavers, and ſuch like: And it being 


pꝛoved by their own confeſſions;That one ol their company of the 
age of 60. years, utterly diſallowed of the Apminiſtration'of the Sa- 
craments, by the Miniſters of our Church; whereupon an Endic- 


ment being found at the Seſſions of the. Peace holden at Chelm- 


ford foꝛ the County of Edex, fo2-their abſence from Church fo2 a 
month, and refo2ting to Conventicles, againft the Stat. of 35 Eliz. 
cap. 1. mane againſt ſuch perſons, they being ſeverally arraigned, 
thereupon pleaded Not guilty modo et forma; which being returned, 
a trial was appointed tobe at the Bar upon Tueſday 24, Novem- 
ber following: And the Statute was read unto them, becauſe they 
pꝛetended there was not any ſuch Statute made againſt them, oz 


that they knew ol any ſuch Statute, but anip againſt Recuſants ; 


And the Court adviſed them to conſider thereof, and timely to pꝛe⸗ 


bent the penalty which would enſue upon cquviction ; In the mean 


time they were appointed to be bailed, and to appear at the ſaid day 
of trial, and in the interim to be of good behavioyr, 

4 | . Br ices Caſe, 4 2 25 | 12 | 
Bu being committed by the Earl ol Denby,b2oughthis Habeas 6. 
D Corpus; And it being returned, that he was committed to the 


4 


Goal of Oxon by the ſaid Earl, (to remain there without bail oz 


mainpziſe until he were delivered by the Juſtices fn Eyze, It was oz⸗ 
dered he ſhould be batled fo2 12 days, and that in the interim, they 


ſhould amend the return; Foz the return being general and no ſpe⸗ Aate 133.507- 


cial cauſe ſhewn, Jt was held ta be abſolutely. vold: And if the re: 57% 
turn were not amended, and good cauſe ſhewn at the day, Jt was oz⸗ 
dered that he ſhould be abſolutely dilmiſſed. 


Derby verſus Hemming. Hill. 15 car. rot. 


Eu of a Judgment in the Common Bench in Debt upon an 5. 
A 


L. Obligation of 100 l.conditioned fo2 the payment of 5 1 1.6 5,8 d. 
The Defendant pleadev,That he paid the fozeſatd 21 1.6 8. 8 d.at the 
day (ſo miſtook 2.1.1, 1 51 l.) The Plaintiff replyes, That he did not 
pay the ſaid 51 l. 6 5. 8 d. at the day in the condition, prout the De⸗ 
kendant hath pleaded, Et hoc petit quod, &c- & Defendens ſimiliter. 


And upon this Uerdict and Judgment fo2 the Plaintiff, it was 
now aſſigned fo2 Erro? ;: foꝛ that the Defendant pleads payment of 2 cr. 586. 


21 J. 68. 8 d. And the Plaintiff ſaith , non ſolvit the ſaid 51 1. 6s. 


8 d. Et hoc, &c. ſo there is not any nor And the Court doubtey 2 Er: 4: 


herein, 


o 


— — — — — 
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Termine Michaelis, anno decimo ſexto 


Ante 374 
2 Cr. 633. 


Ante 573. 


2 Cr. 239. 


10. 
Jones 439. 


2 Cr. 414. 


Ante 446. 


herein, If there might be a Repleader. But becauſe it was adjudged 
in the Common Bench / no iflge being joynod and damages and coſts 
given, it was held, there might not be Repleader. And it was rever⸗ 


"  Prihanivelſu+ Heniming, Lall. ij Cet. tot. 999. 


Rror of a Judgment in the Coumen Bench, in Debt upon an 
Obligation of 10% l. ebnblttonen, That if Henry Hemming oz 


Napper filch à dap, then it fhotfld be vold. The Defendant pleays, 
ſolvit ad divth, df1d found attaitiff him, ane Judgment ko; the Plain; 
tiff, quod tecupetet debitum bedatiin', &c. agatht the ſaid Robert, 
& predidtus Hex ire in raifeticordia Were it hould have been Ko- 
bertus.; dae was ies patty to che Ketozb: And May nard fo} tie 
Plathtilf actes this ore tenus (67 Gtrez. Aus all the Coutt beth 
That this Elke is but nilp;iliori bf the Clan; wherekoze it tas 
tuleb, thet it 0nd be taartioed and the Judgment affiered, 


Werkinfors ud Jortr his Wife verſes Turnor. 
Foe aims iu common Benth in Battery, ngaink 


Robert cpa. Defonvaiit, paid 5 + J. 6 s. 88. to Dir Robert 


the Zaren fd Fer?) where the Detenvant Watkinſon piradey 
eller 222 zuttd the Zaren hd Fee, quoad the wounping, 
pleuded No 


1 d the Batetp, the Fre pleaded Julli⸗ 
fication, and codes kai Wen Et hoc purata eſt vertft- 
care, where it ought to habe been parati ſunt verificare. And this 
being aſſigned koz Erroz, ors tenus the Court much doubted whether 
it were good; —ͤ — ought ts have jopned with the Aike; 
iuherels ze they all would Wviſe ano fee the prelivents in the Com⸗ 
mon Bench, in this point. 

Tregofe ver Wennel. Mich. 15 Car. rot, 226. 

= Rror of a Judgment in the Common Bench in Replevin, 

1 EIN CURLED Court by pleirt, und removey into the 
Common Bench by Recordive Tavivs loquelam. The Ettoz was 
aſſigned, becauſe it doth not appeat, Pledges wete retncned 
upon the pleint ; and it was much infiffed upon at the Bar, That 
this was Ert92, and relytd npon 717 Caſe, Co. 9. 71. And all 
the Court agreed acco ane ale; That if upon the on⸗ 
inal Crit bs be not returneb (becauſe the Crit commands, 
That if Pledges de ſcund, That then, $c. and it is to the Kings 
diſabvairtage if $ be not found, as the lofs of his Fine) it 
was Ett62; but it be fs in ches Caſe was mch voubted, be⸗ 
n make Replevii without Plevges ünding: 
As here he Etre is of the FudFitient in the Common Bench and 
it is tid Edo in then: And perzzsemture were found ard 
not returned, and it is at the Sheets petil if he doth not take 
iebtzes, aetoꝛbing to the Dtathte of Welk. 2. cap. 2. 


Memorandum 


n 
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A Znorandum, That upon the ſixth of November this Term the 11. 
VI Lord Keeper of the Great Seal, the Lord Treaſurer, the Lord 
Privy Seal, Earl of Arundel Earl Marthal:; the Earl of Pembroke 
Lord Chamberlain, the Lord Cottiagton Chancellor of theExchequer, 
and all the Juſtices of both Benches, and Barons of the Exchequer, 
were aſſembled in the Exchequer Ch a · nominate three per- 
ſans, of every County throughout England, to be preſented to the 
King that he ight prick one of them io be Sheriff of every County, 
which is 1 one according to the Statute, upon the third of 
qvember being Caſt ino an;marsm. But becauſe it was the firſt day Ante 13. 
at the Parliament, and the Lords were to attend upon che King, it 
reſolved, by the adviſe and reſolution uf the major part ot the 
ces, with, whom conference was had in this cauſe, that it might 
FF | 00 off to another day: And the-Lord Keeper, notwithſtand- 

the nr 


Statute, deſerred it until this day. ry 


* Sloper verſus Child, 


Rror. The Erroꝛ aſſigned was, That in the TUrit of Venire 12. 
© facias awarded to the Sheriff of Somerſetſhire, the wozd Vice» 1 flo. 203. 
comiti was omitted; pet the Sheriff ol 'Somerſetſhire returned the 
Panel, and his name was indozſen. And after Habeas Corpora Jura- 
torum, the Jury appearing, the Uerdict and Judgment was fox the 
Plaintiff, and this Erroꝛ being alſigned, it mas held a clear Erroz : 
But becaule 1 Roll, the Writ was awarded Vicecom. 80. 
merſ. and the omittance of the Sheriff is the fault of the Clerk; —_— 
efoze ali the-Juſtices-agreed, that it-ought to be amended, ann 
the Judgment ſhould be affirmed; unlels, ccc. | 


—_ Dir Henry Williams Caſe. ; | 

on Henry Williams pꝛaped a P2ohibition to the Council of 13. 

tbe Parches of Wales, [becauſe he was ſued there fo2 a Legacy | 
above the value of 50 l. viz. 60 l. and it was anſwered at the Bar, 
That their inſtructions were to hold plea of Legacies of any ſum ; | 
but the Court doubted thereof; whether ſuch inſtructions ſhould be — 318.836. 
good to warrant. their pzoceevings, becauſe Cauſes teſtamentary &',:z. 
and Legacies are ſuable in the Spiritual Court, and not elſewhere; 
notwithſtanding their inſkrugion: Foz they cannot warrant that 
which is not accoꝛding to Law: And the of 34 Hen. 8. 
warrants that Court, 0 


Calmadies Caſe. f | 

8 pꝛayed a Pꝛohtbltion to the Court of Requeſts, fo: 14. 

that in an Action of 7rovey fo; divers gods, after Uerdict and 
Judgment in this Court, and affirmed in a TUrit of Exroz, the De- 
kendant ſurmiſed matter of equity, and that he was ſurpaifed in the 
Trial and had not his Titnefſes there, having had two Uervicts 
befoze againſt this Trial. The ITT. being upon ale by the 

: 2 


£ 
> 
1 


Commil⸗ 


Pon 


—— — — 


596 Termino Michaelis anno decimo ſexto 
© | Commiſſioners upon the Starute of ; 00 enen Ulberenpon a 


Cue: Pyqhibition was granted. wy Cont T d,that lo they would 
'535 Always no when ever ited Bills were affer Uerdict any 
Jupgment. Trin. 1 Bliz. vt. 113. Flood verſus Seepney in 
int. 9 terwards au — May gut ot the Court EE 
— the Delend aut. es be a — 1 
ol contempt: And in 37 Alz. it was agreed per ec ta Sie 
ainft Law, hat the Court of Requeſts Boum oF 
and Judgment baz the Plaintiff, the Defondant ſued in 
of Kequekis to be rektved. Thts Court deen enim | 
Queen fo2 it; yet notwithtanding ie was help Ne wut 
Breerton was infozced to ſatisfie the laid Judgment. | 


3 Cr. 64 Common Beuch, where dürels was pleaded: unto a Bond; and 
reſolved, That the Court ol cannot gr 
in 40 Eliz. in this Court, Auſten verſus Bretton, in B Alriot 
bail the party; and Wii Thomas Gawdy- was converited 


Anon) mus. 


1e. FRohibition was pjayed, 25 
15 N . i 


Wajog accotdi 
they ought —.— 
the —— u 


Sir Matthew Mints Caſe. 


bra the. 4. of Navember- 1640. Dir Matthew Mints alias 
Ments, Knight of the Bath (who was convicted of Man⸗ 
ſlaughter ol one Weeks ; who was his Servant, by beating az 
cozrecing at him, wherebp he was lo bꝛuiſed, that he inſtantly 
died) and d han his Clergy; and: bis burning in the hand; _ res 
pitted; 


16. 


—— 
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Barwwell verſus Har well Hil 15 Car. rot. 197. 


ptevini- The' queſtion demutrer wan; Firſt, eahether 
Uthe G:antee'or a Rent- by the Conuſdꝛ ot a Scone . 


Termino Michaelis, anno decimo ſexto 


o Cr. 152. 


Dyer 1. b. 


Co. Lit. 3 g. b. 
Velv. 12. 
Moor 662. 


Co. 4. 65. b. 


the Extent, without a 


aſter the Statute acknowledged, poſer the time of the extent 
of the Statute, averring 8c 06 — . 
are ſatisfied, may diſtrain ſoʒ the rent end 
ing a Scire facias ? Andaftet 83 
Berkeley Juffice deliverey hig opinion, = 
ful, without a Scire facias; Foꝛ he did not mevvie.igtth the. — 
lion, but diſtrainey fo2 his rent: And ie put d Niftrence where a 
man makes a gift in tail, —.— fl; and where a — 
grants a Rent out of a Reverſion, in the ons rate the Nent may be 
Docked and barred by recovery againſt Tenant in tall; but in the 
other caſe it cannot be deſtroyed by-recovery, but the Rent ſhall re- 
. at leaſt as a Rent- Aren 2 — — peradven- 
ture he might enter and diſtrain: fo where a 1 
1 of fo 


prenaer, twenty Beats 7 
1 Per” if em Fee oe acias, bethoutyts 
at a great miſchief. And J was of the:ſame opinion, That he might 
diſtrain, if he at his peril; will take notice, that the Extent is de⸗ 
Damages:0udCots levied: And he cans 


termined, and the Debt, 

not have a Scire facias beta titleby Mera whereupon 
to ground a Scire facias. — —— wan the demurrer 
mas , UWlhether one who ed by: I oꝛ other 
Recozd, may maintain a withaut 8 Scire ſacias ad comp 


tandum, às 38 Ed. 3. 12, 25 Ed. 3.25. D A 


nd in Pichaelmas 


Term following it was the Avowant, 
That the diſtrels was law! bebe A wo maintain it, 
without a Scire facias ad compu ER Rolls Serjeant fo2 
the Plaintiff much inſiſted, That foz, 2s the Conulee comes 


in by matter of Recozd, that 22 _ — Recozd he cannot 
be oufted by one wha claims:under the Conuſo2-::And therefoze the 
G2antee . — diſtrain without firſt ſuing a Scire Facias. Berkeley 
anſwered, That true it is, none who claims Eſtate in Land under 
the Conuſoz, after the 1 acknowledged , = enter 02 avoid 
re facias 02; Venire facias computandum; 

1 pꝛolits of the Land af 
be ſhall be allowed fo2 them, and 


erein> if it rs that he hath 
o the time 1 1 Te that Se 1 


ſhall anſwer foz the pzofits — tanen. But Gzantte of a 


Rent, after the Extent ſatisfied may well diffrain, ſo may Gzantie 
of a Common; fo2 they claim no intereſt in the Land, but poſits 


out thereof ; wheretoze he cannot have a Scire facias oꝛ a Venire fi- 


cias ad computandum ; ; toꝛ he ought not to account with them; and 
therefoze may diſtrain az put in bis Cattel to take the p2ofits, other- 
wiſe he ſhould be without remedy ,-fo2- which, gc. And J was of 
the ſame opinion; And that the Rule holds not always good, 
that where one comes in by matter of Reco2d, he ought not to 
be ouſte without a Scire facias o; matter of RBecozd : Fo2 he 
whoſe Lands are extended upon an Elegit upon a Recogni⸗ 
ſance, after the Debts be ſatisfied., map enter without Scire 


facias; but the Conuſte of a Statute (becauſe he is or 
0 


8 


— 
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Coffs oꝛ Damages, which be not known) cannot be ouſted without 
a Scire tacias, wherefo2e. at · And, the other J abſent, 
— was given, Chat Judgment chould be entred koꝛ the Avotvgnt, 
unleſs, dic. Ks 55 | = 


«+46 Verſus Stringer. Hill. 25 Car. rot. 2. 


T Reſpas fo2 bzeaking his Cloſe in Culham,8c. The Defendant 20. 

I | pleads, quoad the breaking of parcel thereof in Culham, con: 

taining 42 acres, That Sir John Priſot and his lift were ſe(3ev 

of the Banoz of Culham, and of the ſaid 42. acres, parcel of the 
ſaid Panoꝛ, and of a Meſſuage and two Yard-lauds, parcel of the 

ſaid Mano, in right of his wife, fo het like, Nemainder ober to]. 

S. And that they joyned in a Fine ſar Conuſauce de aruit come ceo, 

Sc. of the ſaid Melſuage, and two Pard lands to the Delenvant, 

and granted them to the Oelendant and his Heirs ; and further by 

laid Fins, granted unto him Common fo2 four Wazſes and five 

aſts, and two hunvzed Sheep in the ſatd Panoz aud Lands in 
Culham, and avers the life of the ſaid Baron, and that he put in his 

Cattel to uſe the Common, ac. And quosd his bzeaking the other 

part of the Cloſe he pleads, and ſhelvs a Leaſe fox 99. pears. Upon 

theſe Pleas the Plaiitiff demurred, and it was cheum baz cauſe, That 

the firft Plea is not good, becauſe he doth not plead; That it was 
Taſte oz Common, ac. ' otherwiſe he might not claim Common , 
unieſs in Land commonable: But Berkeley any my ſelſ held, That 

it was no cauſe bf exception; but by the Plea (as the Fine is) he 
may claim Common in any part of the Banoz ; Foꝛ thete is nut a- 
ny reſtraint to the laſts oz Commons, but it is granted generally 
in his Banoz, and not like to the Caſetn 9 H. 6. Geant of Com- 
mon ubicunque & quandocunque averia fuaierint £02 ithett he ought 
to aver that the Cattol of the Gꝛantoꝛ went in the fame place : But 
Berkeley ſaid, The clauſe of Quandocunque averia ſua ierimt is void, 
becauſe it reftrains all the effec of the Gant; Foy if the Gantoꝛ 

ill not put in his Cattel, he never hall have his Common: But 
Jheld the ſaid reſtraint to be good; Foz he ſhall not have it, but 
when the G2zantozhath Cattol there; und he is not totally roſtrain⸗ 
d: And Modus & conventio vincunt Foxit is not intendg- 
ble That the Gꝛantoꝛ would totaliy fo? put in his Cattel to 
defraud the Commonerof his Common: But fox the pincipal point 
we both agreed ceteris Juſticiariis abſentibus) to gtve Judgment @2 
the Defendant, Chat that part of the Plea was good. But fo2 the 
other part, wherein the Leſlee pzeſcribos to have Common, it G 
Heatly ill; wheretoꝛe it was adjadged daz the Plaintilf, that this 
Plea was not good. | m7 


I Rol. 40 3. 


Termino 
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Termino Hillarij, anno decimo ſexto Caroli 
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Emorandum, That Sir V illiam Jones Knight, ane of the Juſlices 
of the Kings Bench, died at his Houſe in Holbaurn upon the 
Ninth of December, and according to his own-appointment,, was 
buried in the Walks under Lincolus: Inn Chappel ; And Sir Robert 
Heath one of the Kings Serjeants, was appointed to be Juſtice of the 
Kings Bench in his place. And upon the firſt Tueſday in Term, the 
ſaid Sir Robert Heath was ſworn Juſtice of the Kings Bench. 


Emorandum, That the firſt day of this Term, being Saturd ; 
IVI Sir Edward Littleton Knight, who was chief Juttice of 050 
Common Bench, was deſigned and appointed to be Lord Keeper of 
the great Seal; And (having had the Seal delivered unto him by the 
King, at Whitehall the Wedneſday be fore, and ſworn there the ſame 
day to be Lord Keeper thereof, by the Lord Freaſurer, and the Earl 
of Pembroke Lord Chamberlain) ſigned divers Writs, in the interim 
bet wirt that and the Term. And Sir Joh Banks Attorney General, 
was deſigned by the — to be chief Juſtice of the Common Bench; 
And divers Lords and others accompanied him to Weſtminſter : And 
all the Juſtices, and Barons, and Maſter of the Rolls attended the ſaid 
Lord Keeper to We/7minfter, and yet notwithſtanding he continued 
chief Juſtice of the Common Bench; And upon Wedneſday, Quin- 
dena Hillarij, the ſaid Lord Keeper fate in the Common Beach, as 
chief Juſtice there, not in his Robes, but in his long Gown and Hat, 
as the Lord Keeper uſeth to fit, and ſwore a Philizer there, which 
Office he gave as chief Juſtice of the Common Bench, and after- 
wards went into Chancery: And then Sir John Banks appeared be- 
fore him, by virtue ofa Writ returned unto him, to take the degree 
of a Serjeant at Law: And after a ſpeech made unto him by the Lord 
Keeper, and his anſwer of humble thanks to the King for his grace 
and favour he was ſworn Serjeant ; and after went into the Kings 
Bench, and made a motion within the Bar as Kings Attorney; And 
the next day, being Thurſday, he performed his Ceremonies in 
Jer jeants- Iun. Hall in Fleeiſtreet, and went unto Weſtminſter in his 
party coloured Robes, with the Warden of the Het, and other Offi 
cers attending upon him; and kept his Feaſt in Sexjeants- Inn-HFall; 
And the next day, being Friday, he was ſworn chief Juſtice. of the 
Common Bench; And afterwards, the ſame day, Herbert the Kings 
Solicitor was made Attorney General, and Mr. It. Johs of Lincolus- 
Inn was made the Kings Solicitor. 


Chambers 


'one being create 
a a Daughter by one Venter, and a ſecond Son by another Venter, and 
the eldeſt Son hath the Barony, and fits in Parliament, and after- 
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Chambers verſus Sir Edward Brumſeild, late Major of London. 


A Keſpaſs of falſe Jmpziſonment, fo2 committing the Platntiff 
to the Paſſon at Newgace. The Defendant juſtifies by vir⸗ 

tue of the Rings Crit, dated 4 Aug. 11 Caroli , fo} not paying of 
money aflefſep upon him, towards finding of a Ship. And being 
argued at the Bar this Term, it was now moved to have Judgment 
without any further argument. Betauſe it han been voted and re- 
ſolved in the Mpper⸗houle and the Youſe of Commons, nullo con- 


gf, was illegal; fherefoze the Court mould no further diſpute thereof 
-hut gave Juvginent koz the Slam. e 


The Lord Greys Caſe. 


A Emorandum, That inthis Parliament a Queſtion was moved 


concerning the Barony, of Rut hen, where the Caſe was, That 
6 Baron to him and his Heirs, hath Iſſue a Son and 


” 
1 
% 5 


* 


ward dies without Iſſue, Whether, 7 ſecond Son ſhall have that 
dignity as Heir to his Father, Or thi 

Fratris in Lands, &c. and deſired to have the opinion of the Judges 
therein? And all the Juſtices reſolved, That there is not any poſſelſio 
' Fratruof a dignity; but it ſhall deſcend to the Son; For the younger 
Son is Heres natus, and the Siſter is only Heres fact᷑a by tlie poſſeſ- 
ſion of her Brother, of ſuch things as are in demeaſn, but not of Dig - 
nities and ſuch like, Whereof there cannot be an Acquiſition of the 


Siſter ſhall have it as poſſeſio 


Ra according to Co. Lit. 15.5. & O, lib. 3 fol. Ratcliffs Caſe, 
01.4244. | 5 . | 


Gertrude Bacon verſus James Bacon and three others. | 
Trin. 16 Car. rot, 456. 


| . e of his Cloſſe breaking in Cramford. Upon Not guil- 


ty pleaded, a ſpecial Uerdict was found, That Thomas Ba- 


con, late of Cramford alozelaid, was. ſetzed in fee of the Tene- 
ments in the Declaration mentioned, and had 

the. laid john; who, be A Perchant went Seas to 
pin in Pruſſis, which is inthe Domintons of the K 

ad Mcrchandizandumy aud uſen the Trave of a Merchant there; 


Fra 


"Hen Jobs 


al John-and Tho- 
ob. anno 1610. died ſo ſetzed, which. deſcended to 


+ 


minſons of the King of Poland, 


during his traving, eſpouſed there Elizaberh the daughter of 
00 Cle an. Englich man „ who ererctſed the Trade of a 
t in. partibus tranſmarinis: And that 31 Auguſt 1615, 
acon died, the ſaid Elizabeth his wife being groſſ 


| 825 en wy with the laid Gertrude. nom the Plaintiff, which 


de tas bon the 31 Octob. 1615. apud Elvin afozeſaid; 
de HB een Ly Gros — 


> 
1 
— 
7 
Cl 


3 


— _ 


_ 6o2 Terniino Hiltarij, anno decimo ſexto 


and that the ſaty Thom. Bacon was bꝛother of the whole blood ta to 
the law John ; und that the Plaintitk is the ſole daughter anv (ue 
Of the ſaid John; and oo che, the 444 meg into the ſald 
'Tenements. and was ie en, pr And the laid 
James, ag Son unn Heir of the fin on Buco entreb and ouſted 
het, and continued the pofſefſion , prout in the Derlaratic 

ſuper totam materia, Cc. the Court thall x udge faz the 


Piainif, they uind fox the Platntick, atm aſſeſs Datnages «2 8. 
nv Coſts; And if, c. "Th v at the Bär, Bram 

Berkeley, and my ſe Ar Th 4Jivoinetit would be gi- 
* the Pin: dz her ather D 1 of 5 b Merchant 


LU lung deport the e 3 0 f 1 rs 


3 Cr. 3. bozna Dentzen, and ſhall be 
* terial although bis Cite be an Allen, bon the ts, as Berkeley ſaid, 
Co.7-18-2. ſub poteſtate Viri, and quaſi under 9 Allegiance of our King: 
And, as Brampſton ſaid, although the" the Civil 1 is, That partys 
co. Lit. $ 187, Rquitur Letten, pet it is not id in our e Child ſhall 
beof t e Fathers condition: And de be ing an Eng 

iv chere for noting 7 Thame 
Cd 7 02 rather, as Perkfey wid, dy the 
25 Ed. 3. ve accounted the Bins Let 's, as theit Father is. And 
MM dgreey the Dante in this optni On, by 4 . ofa Cale douch⸗ 
i e avjuvixep ſecundo 3 mber was argued in the 
Dutthy Cd tf dane Hobart an Jarre ron Julices, allilling there, 
Where one Stephens, being Derthab erchant, went oder the Seas, aud 
ved fo2 His Perrhand 125 there n Childꝛen, they reſoſven, 


1 * advile of the other — nwete Dent- 

dens; And it ts entred th acta 5 Hh this Cale it 
2the Plaintiff, - 

Prinſors Caſe. 


tas agreed, and Jubgment was en 

Dward Prinſor -Conttable of Offenham,toas brought into Court 
upon an Attachment or contempt ; e | appeared by bis 
Dt Chat he ee vne nth, fte don Elqz in 


Ante 39 5. 


Co. 10. 6. b. bücberged. 


Caroli Regis, in Banco Regis. 603 


n 


— 


* 


Peate, although the Court declared, It was not well awarded ac⸗ 


copving to the Dtature of 24 Jacobi. , .\ 


Kings verſus Hilton and his Wife: Trin. 16 Car. 
1 RRQ | LITE 1 


5 i n ace M e F „ 1 

Dos nf Baron and Feme; Adminidratrix of her Anne 7 
Husband. Judgment being given againſt them, upon a-r 031. 

Fieri facias, the Sheriff returned Nulla bona &c. ol the Inte⸗ 
ſtate. Yereupon another Fieri facias was awarded againſt the 
Baron and Feme,with a clauſę in the Writ, That if it be found, that : 
the ſaid Zaren and Fere/Ybbaltaverunt Bona 8 ſi conftati poterit, 577 
tune fieri facias, dc. VidsCok/Rep. lib. 3. fol.3 2. Petifers Caſe. Arid 
the Sheriff: tethrned, thab'thep had not in their hands uny of the 
Govvs of the Inteſtate: But that the Fme, being Adminiſtratrir: 
to her firſt husband, has gonds of the value of 100 1; of the fait: Ante 519. 
Jnteftates, andhad wage them during het widomhood, and the 


husband had not waſted ang of them; Et ſi devaſtaverunt accozy-; 
ing tothe CUrit;-the ed the diſcretion of the Court. And 


it was argued by Rolls, Serjeant, fo2 the Plaintiff, That it was a 


devaſtation in both. Court held, That the Sheriffs re⸗ 
turn of the Cond: ton Af th matter, was good enough: 1 Kot 531. 
wherefoze it was adjudged foz the Plaintiff. 8 be 


Salve Trelawny: Pafeh. 16. Car, _ 


BY againſt the 'Dertiivant in cuftodia Marefchalli, upoti the 8. 
Statute of 2 Hen. 4. cap. 1 1. fo2 ſuing in the Admiral Court 1 801.537. 
upon a Contracs made on che Land at New England, and not ſuper 
altum Mare; where t fivanit had obtained Judgment in the 
Admiral Court, and taken the party in erecution foz u 21. * er 
after Uerdict here found fo2.the Plaintiff, Hales moved in arreſt o 
Judgment, firſt, Foz that the Duit 


therewith: Tberefoze it was ads gebt 


" Cage [5 . 
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A grit from the Lows by * Winn G. and Si: 


„ 4 J. 


Eſteourt. 


Mr. Sp int 15 
Is vs have Commanded us th en vod, ther they 
gree with this Houle in the Uotes delivered them at the lat 

Couference concerning Freedom of Speech in Parliament. 


_ — — —— CE — — cone rr q—mJ—üz— —— a9 4 — 
— 


4316231036. f onA ele ig 0039) 33) en een ant 
enn nis Mercurij am December 667: 10146 3 rf 
$3 63 Hin B10 031119} 0) ONf 74 0010} 3339 do12b 36 d:: 1 
It ehr LerdChambertaia ibdithe Lord hey tepartedi,the 
Ni eſſpctef 'cho/Conference with the Houſe of Conimung yatter: 
day, uch was muntged by ME Vangharj; WhorTaid he tro 
mandy by the Haltfedf Commons to atquidt their Lordfhips with 
ſome Rxſalves of Their Rouſe vondernin the Freedom ir Sprech 
in Furhament; Aud to deſire their Lordſhips eonturrence xherœin. 
AI order to which hs toacquiint their Lordſhips with cherreas 
ſons ĩhem induted he Houſe of Commons to paſdthoſe Reſch .es 
e ſzii ihe Houſe. of Commoßi was ateidd auh n ſormed uf cer. 
taia Books publiſhed under the name of Sir eue Guie di Reportr, 
io nt bf which chere was a Caſe publiſned, uhich flid resg; much 
conoerũ this great Priviledge of Parliament?> And which: paſſing 
from handro-handamvngſt the mies of thie long Robe, might come 
in time to be a reveived opinion is poog Law) ... „„ 
The Houſe off Commons conſider ing the conſequence, didi take 
care that this Caſe might be inquired into and cauſed. the Book 
to be produced, and read in their Houſe, and hecthought it the next 
and cicareſt way to inform their 1.otdihips, s to read the Cale it ſelf, 
whit is Quinto Carols primi Mirbatimus erm, which Caſe: was 
reatl as followeth, TH 24 „ J 37TTG wy : SHR nk 1 
12 ( Rte UN - er SOT 01 , inen 
% MM GOD 002 42 be 09016 dll 23 1h. 
The King doſas 8ir Jom Elios, Denzel Hollis 
and Benjamin Valentine? 2} ß, 
DI un 031193703 ! ii uh Inning en es. 
'N. Jnfdzmatfon was erhſbited again them by the Atturney 
General, reeſting. That a Parliament was ſummoned to be 
held at Weſtminſtet 1) Martij 3 Cotoli Regis ibidem inchoar: And 
that Sir John Elliot was duly elected and returned night lo; the 
Couty of Cornwall, and the other two Bargelles ol Parliament 
fo scher places; And Sit Jol Le tholen Speaker. * That 
Olt Jahn Elliot Madiinens & intendens omnibus viis & modis ſe- 
minare & excitare diſtoꝛd, evil Will, murmurings, and ſeditions, 
ag well verſus Regem, Magaates, Prælatos, Proceres & Juſticiarios, 
et reliquos Subjectos Regis, et totWiter-deprivare et ſubvertere Re- 
gimen et gubernationem Regni Augliæ, tam in Domino Rege quam 
in Conciliariis & Miniſtris ſuis'evjuſcunque generis, et introducere 
tumultum et conſuſionem in alleffates and parts, et ad ititentionem, 


that all the Kings Subjects ſhould withvzaw their affections from 
the Bing, the 23th of Febr. Anno 4 Car. in the Parliament, and 
hearing of the Commons, falſo, malitioſe, et ſeditioſe uſed theſe 
wozds, The Kings Privy Council, his Judges, and his Council 
learned, have conſpired together to trample under their feet the 
Liberties of the Subjects of this Realm, and the Liberties of this 
Houſe. : 2 


And 


— 


——ñ—6œ—äÿů 4 a 


And afterwards upon the ſecond of March Anno 4. afozeſaiy, 
the King appointed the Parliament ta be adiaurned until the 
10th of March next following, and ſo ſignified his pleaſure to the 
Houle af Commons; And that the thi Defendants the land 
lecond / day of Maruh j Car. malitioſe agreed, and amongſt them- 
ſelves conſpited-to>diſturb and diftract the Commons, ddat they 
ſbould nut adjourn themſelves accozding ta the Rings pleaſure 
befoze-ſignified; Ann that the ſaid Dir. John Elliot atcogning to 
the agreement and .confſpiracy-.atfozeſatd had malicious in pro- 
poſitum et intentlionem ptædictam in the-Douls.of Commons a- 
fozeſaid-fpoken theſe falſe ,- pernicious, ant! ſeditious woꝛds pꝛe⸗ 
cedent, act. And; that:the.ſaid Denzel Holles, accazding to the 
agreement. and conſpiracy. afozeſaiv between! him and the other 
Detendants, — — falſo, malitioſe, et ſeditioſe uttered 
hæc falſa, maliciofs et ſcandaloſa verbs — And that 
the ſaid Denzel Holles; und Beniamin Valentiae ſecundnm agrea- 
mentum & conſpirationem prædict. &. ad intentionem et propoſi. 
tum prædict. utteren the laid oꝛds upon the ſafd fecond day of 
March, after the ſignifying the Rings pleaſure to adjourn; And 
the ſaid Sir John Finch, the Speaker, endeavoured to get out 
of the Chair, accowing ta the Kings Command; -They vi et ar. 
mis manu forti et illicito aſſaulted, evil: intreated, and foxcibly de⸗ 
tained him in the Chair; and afterwards being out of the Chatt 
they aſſaulted him in the Pouſe, and evil entreated him, et vio- 
lenter manu forti et illicito dzew him to the Chair, and thzuſt him 
into it. TUhereupon there was great tumult and commotion 
in the Douſe, to the great terroz of the Commons there aſſem- 
bled, againſt their Allegiance in maximum contemptum, and to 
the diſheriſon of the Büng, his Crown and Dignity, fox which 
ec. Ta this Jnfozmation the Dekendants appearing , pleaded 
to the Juriſdiction of this Court, That the Court ought not to 
have Conuſans thereof, becauſe it is foz offences done in Par⸗ 
liament, and ought ta be there examined and puniſhed , and not 
elſewhere. It was thereupon demurred, and after argument 
adjudged , That they ought to anſwer, fozthe Charge is foz con- 
ſpiracy, ſeditious aas and pꝛactiſes, to ſtop. the adjournment of 
the Parliament, which map be examined out of Parliament, 
being ſeditious and unlawful Acts ; and this Court may take 
Conuſance and puniſh them; afterwards divers Rules being 
given againſt them, viz. Sir Joha Elliot, that he ſhould be com- 
mitted to the Tower, and ſhould pay 20001. Fine, and upon his 
enlargement ſhould find - Dureties-foz his good behaviour; And 
againſt Holles, that he ſhould pay a thouſand Barks, and ſhould 
be impziſoned, and ind Sureties ac. And againſt Valentine, 
that he ſhould pay 500 l. Fine, be impziſfoned and find Sure- 
ties. s 
Then Mr. aughas laid much Emphaſis upon the word machinans 
© intendens, G. and then went on, That the Houſe of Commons 
* had 


— 


had not ot only read the Cale as it was in the Book, but did {ook into 
the Record, where in the Information it ſelf «hey found ſome con- 
ſiderable differences from the Print, As that the Crime alledged con- 
fiſting partly of Words ſpokea in the Houſe, partly of Criminal 
Actions pretended to be committed; The Gentlemen accuſed 
pleaded. ſeverally, namely ſpecially to the Words, and 3 ſeveral 
Plea apart to the Criminal Actions; But the Court dealt fo craftily 
thavthey over: ruled the whole Plea, mingled together and took it 
in General, fo that perhaps whatſoever was Criminal in the Actions 
might ſerve for a Juſtification. of their Rule, and might make it 
ſeem in — to become 3 Prefident, and a Ruled Caſe againſt the 
— * ch in Parliament, : which they durſt not gly and 
bare - facd have done. 


The Houſe of Commons did take care to! 2 U enquire what ancient 

Laws did fortifie this the greateſt Priviledgs of both Houſes, and 
-they: found in the fourth year of Hemy che Eipbih, An Act concern- 
.ing one Richard Strowd who was a Meaher of Parliament, and 
was fined at the Stangery Courtgio'the Welk-for-condefrending and 
-8 — ens Members af the Houſe to pais certain Ads to 
| prejuckce of the Staznerdos j: This AK ns made Decatiooally 
for L x4 but did reach to every Member o Parlament that then 
was, or ſhall be; The very vords being, im. 
And over that it be Enaaed by the; Came. Authozit that all 
Suits, Accuſements, Condanagtions, : Executions , »Þ- 
merce „Wonichmenta , Careaiang! 'Gtirvouces , Char- 
ges and us, Nen en enen £0/be 

unte, of Ds, ſatd Richard, aud 0 ery other ot the perſon 
. 2-petforws afoze:lpectfied thet now be: ot this preſent. 
ment o: that of any Pariiamenthereaſeer; ſhall be ſaꝛ any 
Spraking , Reaſoaing oz Declaring ofa Matter 62 Adsttens 
. catcerning the Parliament its be counnendep: aud treated 8f , be 
utterly! void, and $f 'nonceffed,  .Aud olacr-thiat, Be it Enacted by 
- the:fatd Authozity, Chat i :thefaly Richard Stwowd.4, 02849 of all 
the laid other-{evſon oz Perſons herenſter is heren ;tsoubles, 02 
cherte chreged for a — it „hat then be 0: 
they, and.everpol them fo dere b a: traf dn fot, 1 — , 
dare Aton ſion the Cale :agatud every/fuob Jo 11 
ſons fo vering 82 troubling anp, contrary ta 4his 2175 and 
: in the which Acton the {Party rien geen ber tre⸗ 
e Damages am Cats, andethat na tegen. Eſſpyue, 4402 
water al Lawinthe ke mon in anne fs 
cciben 5! 

7; Hedid; viuery paſſiblecbePlea of hoſe wry Perſons, Bes- 
alles; Sir, form Elliot, und the reſt, M not at o tho 
JuriſdiFion of the Court, if. you sR their Criaion) Aftiags 
ah ogerher.; tut. 12stotks Words nen in Harliamegt the Qourt 
edu have no ;Jariſcictiver while this At of qr». . is in force, 


'lwch extendsto all Members that derer ever ſhould be; - 
ten we 


92 had 


well as Stroud; and was a publick general Law though made upon 
a private and a particular occaſion. ' .. | 
He recommended to their Lordſhips the conſideration of the time 
when theſe Words in the Caſe of: Sir George Crohes Reports were 
ſpoken, which wes the ſecond of March, 4 Caroli primi, being 
in that Parliament which began in the precedent. March, 3 Carol at 
which time the Judgment given in the Kings Bench about Habeas 
Corpus was newly reverſed, which concerned the freedom of our 
perſons, the liberty of Speech invaded in this caſe; and not long at- 
ier the ſame Judges (with ſome others) joyned with them in the 
Caſes of Ship- money, invaded: the propriety of our Goods and E- 
ſtates; ſo that their Lordſnhips find every part of theſe Words for 
which thoſe worthy perſons were accuſed, Juſtiiedt. | 
If any man ſhould ſpeak againſt any of the great Officers, as the 
Chancellor or Treaſurer, or any of the reſt recited in thoſe Ads, as 
by aceuſing them of Corruption» ill Counſel, or the like, he might 
poſſibly juſtifie himſelf by proving of it; but in this Caſe it was im- 
poſſible to do it, becauſe thoſe 2 preceded and conclu. 
ded him, for he could malte none, but by alledging their own Judge- 
ments which they themſelves had reſolved, and u uld not therefore 
allow to be Crimes, which they had made for La we. 

Ne did inform their Lordſhips that the Bill in the Rolls hath ano- 
ther Title then that he did mention; this being that, that the Clarks 
knew it by, rather than the proper Title. 
The Words in the Caſe are charged ea istentiour, which ought 
not to be; for it is clear, and undoubted Law, that wllatever is in 
it ſelf lawful, cannot have an unlawful intent aonzxed to jt. Things 
- unlawful may be madean higher Crime by the iſineſs of the intent; 

for inſtance, taking away my Horſe is a Treſpaſs only, but intendio 
to ſteal him makes it Felony : borrowing my Horſe, though intend- 
ing to ſteal him is not felony, becanſe borrowing is lawful; and there 
were no uſo of ſreedbm of ſpeech atherwiſe; for a depraved intenti- 
on may be annexed to any the moſt zuſtifiable Action: If a man eat 
no fleſn he may be acauſed for the depraved intemion of bringing in 
the Pyrbagorian Religion and ſubverting the ¶ hriffi an: If a man 
drink water, he may be uceuſed of rhe de pravedoitention of Sub- 


 verting the Kings Goveramene, bydeftroying his. Revenue. both bf 


$3 4% 24 i. HU 


xciſe anJ#Cuſtome,g; | 4 ' 4 , 


No man dan made u doubt, but. whatſoever is ance Enatteet is 


lawful; but nothing enn ſcbme iato an Act of Parliament bus ĩt mit 
be firſt offered or propounded by ſomæ body, ſou iat if the Act cin 
wrong no body, no more can the firſt propoundinꝑ; the Members myſt 


be as ſree as the Houſes ; An Act of Parliament eaunot diſturbe the 
State, therefore the Debate that tends to it cannot q lor it muſt be 
« propounded and debated before it can be Enacted o ͤ 

ln the Reign of Haunythe Eightli;yhenthere, were fo many per- 
ſons taken by AR of PaFhamenr olit of the Lords Houſe, as the Abbots 
and Priors, and all the Religious Houſes and Lands taken away, lt 


ad 


» ad} 


AY 7 


60g 


had been a ſtrange Information againſt any Member of Parliament 
then, for propounding ſo great an alteration in Church and State. 
Beſides, Religion it ſelf began then to be altered, and was perſect- 
ed in the beginning of Edward the Sixths Reign, and returned again 
to Popery eee of Queen Muries; and the ' Proteffant 
Religion reſtored again in the beginning af Queen S he 
. Should a Meer of Parliament in y of theſe times have been 
juſtly ioformed againſt in the Rings Benchifor — —— deba- 
g any of theſe alterations : 90 that heir Kordſhips perceive the 


reaſans and indncements the Honſe of Commons had to paſs theſs 


After theſc ots were tead, viz. 1 


RKeſolved, t “. £ n N 5 

'T Pat the Act of Parliament 4 Hen. d. . commonly entitiled; 
An Act concerningRichard Strowd, is a General Law, ertend- 

ing to indempnide all and every the Members of both Pouſes of 

Partiament , in all Payliaments, foz: and touching any Bills 

ſpeaking , reaſoning ; 02 declaring ofany matter oz matters in and 


8 


he? nt, ta be communed and trested ot, and is 
a Declaratozy Lain of the ancient and-.necefſary Rights and Pzt- 
viledges of Parkament. | | 


n Hat the Hdgateut given. 4 Cut. againſt Sir John Elliot , 
1 Denzel Helles, and Benjamin Valentine Efquires , in the 
Kings Bench, was an illegal Judgment, and again the foesdom 

To both which Votes the Lords agree with the Houſe of 


- Commans - * 


T_T on ,ouſiveration had this day ot a Judgment given in the 
court of Rings Bench in Michaelmas Term, in the fifth 
Pear of King Charles the Firſt, againſt Hir John Elliot Anight, 

enzel Holles, aud Benjamin Valentine Eſquires, which Judgment 
is found to be erroneous ; Jt is ozdered by the Lows Spiritual 
and Tempozal in Parliament affembled, That the latd Denzel Hol- 
les Eſquire (now Lozd Holles, Baron of Ifeild) be deſired to cauſe 
the Roll of the Court of Kings Bench wherein the ſaid Judgment 
is recoꝛded, to be bzought befoze the Lows in Parliament by a 
fUrit of Erroz, to the end that ſuch further Judgment may be given 
upon the (aid Caſe, as this Boule ſhall find meet. 


Prtlage was lent to'the Douſe of Commons by Sir Wil⸗ 
A liam Childe, and Dir Juſtinian Lewin, to acquaint them,that 
the Loꝛds do agree to thoſe Motes which were delivered at the Con- 


f e yeſterday. | . 
I Pbbh Die 


* 


Die Mercurij 15 April 1668, - 


Pereas Countel have bien this day heard at the Bar, as well 


to argue the Errozs aſſigned by the Loꝛd 


e Errt Lom Holles, Baron of 
Iſeild, upon a ¶Urit of Extoꝛ depending in this Houſe, bzought a: 
gainſt a Judgment given in the Court ot Kings Bench in 5 Car. 1. a; 
lies, by the name ot Denzel Holles Efq; and 
others; As alſo to maintain and defend the ſald Judgment on his 
Majeſties behalf: Upon due conſideration had of 'what hath been of- 
fered on both parts thereupon, the Lozvs Spiritual and Tempozal 
in Parliament, do oꝛder and adjudge, That the ſaid Judgment gi 


gainſt the laid Loꝛd 


ven in the Court of Kings Bench in 5 Car. 1. affa 


zel Holles and others, all bereverſed. 
The form whereof ( 


to be affixed to the Tranſer ipt of | 


the Retord) followeth;;- - 


T quia Curia Parliamenti de Judicioſuo de & ſuper premiſſis 

* reddend' nontum adviſatur, diet datus eſt tam prædict. Gal. 
frido Palmer Militi & Baronet, qui ſequitur , Cc. quam prædidt. 
Denzel Domind Holles coram eadem Curia nſque ad diem Mereurij 
decimum quintum diem Aprilis tunc proximum ſequentem apud 
Weſtmonalt. i» Comitat. Midd. ue judicio fuo inde audiend. eo quod 
Guria pr editt. nondum, Gc. Ad quem diem coram Curia predift. 
gust, Gr. quam fre. 

| perſons ſuis, Super quo, 
viſis, & per eandem Guriam nunc hic plenius intellectis omnibus 6 
s pr æmiſſis, maturaque deliberatione inde habita, Conſidera · 
y Curiam prædictam. Quod Judicium predict. ob erro- 
res prædictos & alios in Recordo & Proceſſu prædictis compertos 


venit tam prædict. Galfridus Palmer g 
diftus Denzel Dominus Holles in prop 


Revocetur, Adnalletur & penitus pro Nullo Babeatur. 


Et quod 


predit?, Denzel Dominus Holles ad omaia que idem Denzel Domi. 


uus Holles occaſtone Fudicij preditt. amiſit, Reſtituatar. 


Jo. Browne, Cleric. Parliamentorum. 
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Auditors, ad 116 

W one py Gardiay 1 in Socage p 
whether he dughttoxecite the Sta- 
tute — r 229 


Ne: 


3 
73, £737 21 1 


aeg calf ern, bow. to, be | 
nz" 


w ere It ſhall: be fought, Gent 


privity of Contract, and where bp 


1 * be 
- d. 


on the privity of Eſtate, 183, 184 
Being tranſitory, it may be laid in any 
County, 444 
Action upon the Caſe, for falſly pro- 
curing one to be endicted of Trea- 
ſon, 15,16,239 
For laying Felony to ones charge,277 


In matter of deceipt,where it lies, 141 


For r ift ing his Horſe, 20 
For reſcuing one out of Execution, and 
- whether it lies for the party Debtee, 
107 

For 1 cauſing money to be twice 
141,142 

In ature of a conſplracy, whether it 


How it ſhould be brought, 286, 3 15, 


55. 
for derbi. a Dog uſed to bite N 


487 

Fax keeping a Dog uſed to bite Hogs, 
Which killed an Hog, 254 

; Againlt an Apparator, for fallly citing 
- one, ex officio , into the Spiritual 
Court upon pretence of fame, 291 


325 
| For Ropping a water-courſe » Which 
raff to his Mill, 499,500, 575 


For erecting a Tallow-Furnace by a 
Chandler, to the annoyance of an 
Inn-keeper and his Gueſts, 510 

Againſt the Bailiff of a Liberty, for 
ſufferingone, who was arreſted at 


© thePlaiatiffs ſuit, to eſcape, 329, 330 
liii 2 By 


Iies againſt one only, 239,271 


For Topping ancient lightsinan houſe. 


The ſecond T able. 


By an Executor againlt the Sheriff, for 
not returning a Writ executed ix 
vita Teſtatoris, 297 


Whether it lies for a Commoner a- 
againſt his Lord or auy other, who | 


erects a Warren in the Land ad- 
joyning, and with Conies eat up the 
Common, 38773 
Encloſure, | 432 
Whether it lies in nature of a Falore 
Maritagij, 502,50 
For an Hawk, 544,54 
Whether it lies againſt Tenant at will 
for waſte done, 187 
Whether it lies by Baron and Fems, for 
wrong done to the Eſtate of the 
Feme during coverture, 
Action of Trover & Converſion, whe- 
ther it lies for money out of a bag, 


7 
Whether it lies of a Bond. What ſhall | 
be ſaid a converſion thereof: And | 


- whether the date thereof ought to 
be ſhewn 262,5541545 
Whether it lies for the Leſſor, if he 
grant over, Sc. againſt a Stranger, 
or the Leſſee himſelf, for cutting 
and carrying away Timber-trees , 
during the Leaſe for years, 242 
Whether it lies by the Leſſee for Tife, 
for cutting the Loppings , which 
were reſerved to the Leſſee, uꝑ 


excepting the Trees to the Le a | 
| 43 


l 
ber- trees lies for the Bargainee of 
him in Reverhon duying r eEftite 
for life, being fefled and carried a- 
way by Tenant for life: or his Gran- 


tee 274 
Whether Trover & Converſion lies for 


| 437» 
WhetherTrover & Converſion of 15 


Cattel put to Paſture at a weekly | 


ſum, which are detained for not 
paying the paſturage, | 
Treper againſt Baron and Feme upon 
; 1 K and Converſion, of Goags to 
tbe uſe of —— 494.495 
Whether an Action of Trover & Con- 


* is within the Statute of 21 
Jac. of Limitations, 33 
Action of Treſpaſs upon the Cale, 
Quad vi & armis cepit & chaſe vit 
his Cattel into the Cloſſe of F. S. 
for which, being damage feſant, he 


88 | Action upon the Statyte of Mainte 
For diſturbince of a Commioner by. } ance, 


4 


| 


438 | 


pa 40 s. for amends to the ſaid 
Action upon the Statutes of Hue — 
Cry, hew- they ſhall be brought, 
2 211,212,273 
Whether a Writ of Error lies upon 
that Action, 142 
Ne 


| 2-23 

 Upog the Statyte of Scandelas Fg: 
rum, 73 55136 
Action upon the Caſe for words: If the 
words be uncertain, it lies not, 283 
For words ſpoken at two ſeveral days, 
if damages be intirely given, and the 
words ſpoken at one time be not a- 
ctionable, how Judgment ſhall be 
given, 23773275328 
Whether it lies for ſaying I. S. is the 
reputed father of ſuch a baſtarda 36 
Suſpicion is no good cauſe to juſtifie 
the ſpeaking of ſlandrous words 32 


For wards ſlandring ones title 140 


* 141,469 
Special prejudice muſt. be therein al- 
1 edged, I41 5469 
It is not within the Statute of 21 Fac. 
5 5 Limitations, | 141 
For words in ſcandal to his Place or 
Office, 14, 1 540 192,223, 229,261 
459,460, 510, 563. 
For words ſcandalizing his trade or lis 
, , ving, 31, 211,236, 237,265,270, 
282, 317 3195 382,472a51515 16 


170. 3 

For fiotds,whereby loſs of life or cor- 
poral puniſhment wauldenſye, 52, 
92,135, 140, 163, 179, 236, 268, 
269,277,282,28 3288, 307, 318, 
320, 321, 322, 324326,3 27,328, 


271 | 


Ae e Tag 34 456,88, 

oe Here aud asc 9 incanti- 

|  Vency, 110,155,229,261,269,285 
* 945 438.4 e 
46,4577 4 7. | 


Adjournment. 


How — — of the Term, or 

any the Returns egf, i a 
de, 1 42 0 ages 
of ts 


mM „27728 0 
Whar day ſhall be th Hilda 


Juſtices { ting, after the adjourn- 


ment, 200 
Admi- 


The — Table. 


— — 


Adminiſtration and Adminiſtrators. 


To whom it ſhall be committed, 8, 9, 
106 

Whether it belongs to the Husband 
after the Wifes death, 106 

Where it ſhall be ſaid to be granted 
generally, and where ſpecially, -94 

Where an Adminiftrator ſhall pay 
colts, 219 

Adminiſtrator ſued in the Spiritual 
Court, to make diſtribution of 

goods after debts and legacies paid, 
ſhall have a Prohibition, 62, 63,201 
282. 

whether an Adminiſtrator may have 


| Aſter iſſue, 86,92, 144,145 148,203, 


204, 278. 
Of a Record after Verdict upon the 
miſprifion of the Habeas Corpora, 32 
Of Records aſter Writ of Error 
brought, $6,95,574 
Of the name of a Juror , whether ic 
may be by the Statute of 21 7c. 
| 2032504 
Of the Niſi prime Roll after Verdict, 
where the entry of the Niſi prias 
Roll was in placito Tranſgreſſionis, 
and the Plea and Iſſue were in pla- 
cito debits, 2944275 
Of the Record of a Poſtea, Whether it 
may be after the return thereof, 338 
point of Judgment, and after cer- 


a Liberate upon an Extent ſued by 
the Executor of the Inteſtate, who 
died before the Extent rerurned , 
and the Liberate ſued, 451,45 
4574.53,459 i | 
Adminiſtrator durante minore atate, 
bringing an Action, needs not ſhew, | 
That the other is infra atem 17 
annorum, ö 240 
Adminiſtrator durante minore ætate 
where his power determines, 51 
Vide tit. Executor. 


Admiraltie. 


Reſolutiens upon the Caſe of Admi- 
ralty Juriſdiftion, 296,299,603 


Ad quod Damnun, 


Syed for ſtopping an Bigh-way, and 
dow to be proſecuted » 2661267 


Alien and Deniſen f 


Alien may be Adminiſtrator, and take 
— as > caſes, as mo 
as of perſonal things, 

The birher a Merekant Hiving beyond 

q4;his Child bern there fhall be a 
Denifen, chough the Mother be an 
F &hiay; 1.51 f 0 Sf 601, 602 


1 


In 
tificate thereof, upon a Writ of Er- 
tor allowed, 410 
Upon miſpriſion of the Clerk, after 
Writ of Error brought, 574,594, 


| 595 

The Iſſue Roll may be amended by 
the Imparlance Roll but not e cox- 
verſo, | 46,92 


A Record of Qu Marramo, amended 


two or three years aſter the entry, 


| I 

Where it is the defalt of the Clerk in 
judicial Proceſs , there ſhall be a- 
mendment, 38 


Amercements, 


Where the Amercement of the Plain- 
tiff ought to be ſeveral, and where 
but one 178 

An Infant ought not to be amerced, 

3 10 

Whether for amercements in Lins 

and Court Barons, upon a diltreſs, 
damages and coſts ought to be gi- 
ven to the A vowant, 534535 

Of a Clerk ſor altering a Record, 278 

How amercements in the Sheriffs turn 
ought to be eſtreated & levied, 27 


Anunmity. 


Whether it be a real or perſonal A- 
Aion, | 


— 


0 wid mens of Writs nd Records. 
noc 10% i f 03. 434% 5 
Where it ſhall bs of an Original Writ, 
74 


re. 


b 
Whether an Annuity for life granted 
to exerciſe the Office of Steward 
or Park-keeper;ſhall be determined 
'by the determination of the ®f- 


' und int Hafiner, 


* 
— 
>} ' 
4 * 


fice 


The ſecond Table. 


— 


fice, 59,60 
Whether an Annuity may be demand- 
ed by Bill, 171,772 


How the Judgment in a Writ of An- 
nvity ſhall be for the principal and 
arrearages; and how it ſhall be 
where it is againſt the heir. 43 6.437 


Appeal, 


Whether it may be brought in the 
next Engliſh County for a Murder 
in Wales, 2475248 

Of an Order or Sentence from one 
Place or Court to another, which is 
there confirm'd or revers?d. TheOr- 
der is made peremptory, 3509351 

Appeal by the ſon and heir againſt his 
Mother, for the death of his Father, 
and Judgment thereupon, 53 1,5 32 


Append ant, Parcel Cc. 


Where a new- building by incroach- 
ment upon the Lords waſte, was ad- 
joyned to an ancient Meſſuage anno 
33 Eliz And in 19 Jac. the ſaid 
Meſſuage, cum pertinentiis, was de- 
miſed for years; The ſaid: new pur- 
preſture not being found to have 


been uſed together with the houſe, | 


paſſed not by the words cum perti- 
nentiis, Ofc, * 17,918,169 
Whether Land lying in D. four miles 
diſtant fiom the Meſſuage of J, S. in 
S. yet always uſed and occupied 
with the ſaid Meſſuage ſhall paſs in 
a Deviſe of the ſaid Meſſuage, cum 
omnibus & ſivgulis pertinentiis, &c. 


in wed-2- 57 

Whether Land may be ſaid to be ap- 
pertaining to an houſe in the Kings 
. caſe, where it hath been let, and oc- 
cupied together with it,, . 169 

0 8 ? 1 


| . Arbitrament,. C3 | 


What ſhall be good, 216, 217,226, 
263-3834 3334349541» 
To pay money at a Strangers houſe; 
whether it be a good Arbitrament, 
REY. 226 | 


At what time the, nomination of an 


Umpire may be appointed, if the 
Arbitrators cannot agree, 263 


— 
— — 


Submiſſion to Arbitrament by ſeveral 
Bonds, where it ſhall be ſaid but 
one ſubmiſſion, 4339434 


Aſſets, 


How the Plaintiff ſhall have Judg- 
ment upon. Aﬀets tound, 373 
Whether it ſhall be Aſſets by diſcent, 
where the father devifeth his Land 
to his ſon and heir, upon condition 
that he ſhall pay his Debts, &c. 19; 
18,161 


Aſpens, 


Whether an Aſſignee in truſt with o- 
thers, ſhall. be charged by the re- 
ceipt of his companions,or only up- 

on his own receipt, 312 
Of what Covenants an Aſſignee of a 
term ſhall take advantage by the 
Common Law, or by the Statute of 
332 H. 8. 25. 13755035580 
How the Aſlignee of a Reverſion ſhall 
bring Covenant againſt Leſſee for 
years 283 
Whether an Aſſignee of an Eſtate, to 
which a future uſe and contingent 
Eſtate is annexed, may have benefit 
of the contingent uſe, 338, 359 
Aſſignee of a Rent: with what Cove- 
| nants chargeable, 24,2 5,221,222 
Aſſignee of a Reverſion,of what Cove- 
v nants he ſhall take advantage, 137 


Aſiſe. 

Of what things it lies, 355 
Of-Darraigo preſentment, 341 
Of a Rent, 507, 508, 520, 521 
Where an Aſſiſe al Mortdaunceſter 

lies of Land demiſable, 563 
„AB: Eu. ilinimb , od yeni 
1127 >: Alwpſna$4, 345. U 


©,6 un . 0%, fo 26 
What ſhall be de good conſiderati- 
: qnin an AJumpſit,' 19,077 
It lies notqheing grounded upon aq; er- 
A ſonal promiſe in a real Coptracd, if 
the real contract be executed, 415 
Damages. recovered in an Aſſuapſit 
cannot be a bar to a Debt upon a 


.+; record or-{recialty; !;-;' ;7 1206 


Plaintiff 


10 an Affumpſit to pay Bebt; the 


The ſecond Table. 


Plaintiff muſt ſhew the cauſe of the 
Debt: But not fo upon an Accompt, 
116 

Whether it lies for Rent upon a Leaſe 
for years, upon a general Indebira- 


+, wy | 343 
In conſideration that he ſhall make a 
Leaſe for years, a Leaſe is made for 
years, rendring Rent: If an Aſ- 
ſumpſitlies for the Rent arrear, 413 

Whether it lies preſently, where the 
Contract is to pay at ſeveral days, 
and makes afailer at the firſt, 241, 

o. | 

whether one may plead in diſcharge 
thereof, without ſhewing how, 384 

Upon conſideration paſt is good, if it 

be upon the Defendants requeſt, 
409 

To pay tantum quantum meruit for ſuch 

a thing, or for doing ſuch an act , 


where it ſhall be good, 77,373 
To forbear a Debt per paululum tempus, 
'whether it be good, &c. 241 


To forbear a Debt aliqus tempore, and 
he alledges that he forbore for a 
Fear, If it be good 4094.38 
To pay money upon a Symaniacal 
Contract 3377353,361 
To pay money upon Intereſt, & c. 272, 


272. U | 
fn Jrdderation that he ſhould deli- 
ver a general acquittance. He al- 
ledgeth that he delivered a general 
acquittance to a ſtranger, to the uſe | 
of the party, 19 
In conſideration, that they ſhall ac- 
compt together, And the Defen- 
dant, being found in arrearages, 
promiſed to pay, 8 
Afumpſit to pay for wedding Appa- 
rel, to what apparel it ſhall extend, 


53 

To give ſo much in marriage with his 

daughter, as he gave with any other 

daughter, How to n 
1 

Firmum facere to ſuch a woman ſuch a 

portion; whether it amounts to a 

warranting of ſo much, &c. 202 

To pay ſo many French pieces, whe- 

ther they be to be intended French 

. Crowns , 18945195 

Vide 384, 38 5. & in tit. Conſideration 


and Time, 


| Attainder. 


Ina Premunire, how it ſhallcelate, 172 
Attaint lies in a Writ of Enquiry of 
waſte, 414 


Atturney, 


What Priviledges he hath, 11, 389 
How puniſhed for dealing falſly in his 
place, 74 
Whether he ſhall have an action of 
Debt for ſums which he laid out, as 
Solicitor, in another Court, where- 
in he is not Atturney, 160 
For what ſums laid out by him he ſhall 
be allowed, \ 107,159, 160 
Whether he ſhall maintain an Action 
ſor calling him Common Barrettor 


| | | 192 
Vid. iu tit. Fines aſſeſſed; and Priviledges 
Attornment. | 


Whether Attornment to the Grant of 
a Reverſion may be by words of 
aſſent thereto, ſpoken to a meer 
ſtranger, and what ſhall be a good 
attornment, 440,441 


Audita Querel a. 
Whatiſhall be a good ſurmiſe in an 


Auditu Querela, 1537214 


| Againſt whom it ſhall be brought , 


where one recovers Debt and aſ- 
ſigns the Extent over, and after- 
wards releaſeth all Judgments and 
Executions 214. 
pon a Judgment in Treſpaſs by two, 
ſurmiſing that a third perſon was 
party to the Treſpaſs, and after the 
Judgment, had made ſatisfaction for 
the ſame, 4437444 
| By three; where Judgment is againſt 

all three, and one is only taken-in 

Execution, Whether the two who 

were not taken in Execution may 

joyn with him, 443 


u 


Averment. 


When it may againſt the words of a 
Deed, 5 501 
Where 


The ſecond T able. 


Where it ought to be ſpecially _ 
I 


2 | 
Where a general Averment ſhall be 
allowed, 542, 543 
That a recovery againſt F. S. for 
Treſpaſs of Battery in one County 
and againſt 7, N, for Treſpaſs of 
Battery in another County, is one 
and the ſame Treſpaſs, 444 


Ancient Demeaſn, 


Whether it may be pleaded after Im- 
parlance, 9 
Cuſtome there, that the Lands are de- 
ſcendable to the eldeſt daughter, 


484 
A vVowr, f 


For part of a Rent, and ſhews not how 
he is ſatisfied of the reſidue, is i1I,104. 
Whether in an Avowry for anHariot, 
the Avowant ought to ſhew the 
kind of beaſt and the price thereof, 
260. 
Where coſts and damages ſhall be al- 
lowed in an Avowry, 497,531, 533 


534,535 | 
Authority, 


When it ſhall be ſaid to be purſued, 
213 

What ſhall be Authority to an Execu- 
tor, to ſell after the death of Tenant 
for life ; and whether a ſurviving 
Executor may ſell, 382 


Award, vide Arbitrament. 


| Bankrupt, 


17 Hat intereſt he hath in Goods 
extended before the Liberate, 
149,166,176,177 
How a Debt due to a Bankrupt by 
ſimple Contract, and aſſigned to a 
Creditor by the Commiſſioners, 
ſhall be recovered 187, 209 
Whether an Inn- kee per be within the 
Statute of Bankrupts, 549,550 
Whether a Shoemaker be within the 
ſaid Statute, 


| 


= 
Vide tit, Bargain and Sale , and Copy- 
hold. 


Bargain and Sale. 


Were, by Cuſtome, Copyholder in 
Fee dying ſeized, his wife is to have 
it during her liſe: And he becom- 
ing Bankrupt, the Commiſſioners, 
by Indenture inrolled,bargains and 
ſells the ſaid Land: The Baron dies, 
the Feme is admitted , and after- 
wards the Bargainee admitted; 
whether the Eſtate veſted in the 
Bargainee before admittance, 568, 


567. 


Baron or Peer. Vide Peer, 


| Baron of the Exchequer, Vide Judges. 


Baron & Femse, 


Where they ought to joyn in Actions, 
419, 437438, 505, 554.594 

Where they ought to be ſued joyntly, 
BY 2541417 

Where he ſhall have the ſole Action 
for heating his wiſe, 9go,91,175 
Baron and Feme axe ſued to outlawry, 
and before the outlawry the Baron 
or the Feme appear : what ſhall be 
done, and how the apparance ſhall 
be entred, 58, 59 
Baron and Feme Adminiſtratrix, reco- 
ver debt and damages: The Feme 
dies: The Baron ſhall not have Scire 
facias, 208,227,228,464. 


Baron and Feme Executrix, how the 


Judgment ſhall be upon a Devaſta- 
vit of the Feme, 519,526 
Baron releaſeth the Suit of his Feme, 
for Defamation, in the Spiritual 
Court. It is a good releaſe quoad 
the coſts, but not quoad the Defa- 
mation, 1 222 
Taron · ſued by his Feme in the Spiritual 
. Court , infoxced to pay his wifes 
coſts in Suit againſt himſelf, 16 
Baron and Feme ſued in Treſpaſs; the 
Baron dies betwixt the day of Niſi 
prius and day in Banco : whether 
Judgment ſhall be entred againſt 
the Feme 509 
Baron and Feme ſued in Treſpaſs; 
The Baron is acquitted + whether 
the Judgment ſhall be againſt both 
quoad . 


OO 
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| 


uod capi ant ur, 406,407, 513 
Baron Copiholder in right of his Feme, 
forfeits it: whether the Feme and 
her cheirs, after the death of the Ba 
ron, (hall be bound away 7 
Baron ſeized in fee, makes feoffment 
to the uſe of .himfelf and Feme, and 

to the heirs of the Survivor of them; 

'; Ind afterward makes a feoffment of 


the ſame Land, and dies: the Fame 


enters: The feoffment of the Jaron 
bath deſtroyed the contingent viſe 
oß the Fee, 102 
Baron and Feme, Joyntenants in Fee 
by purchaſe, during the coverture: 
The Baron ſole makes a Leaſe for 
AI years by Indenture, rendring the 


ancient rent, and dies: Whether it 


ſhall bind the Feme, 22,23 
Baron poſſeſſed of a Leaſe for years, he 
and his Feme joyn in a Leaſe, ren- 
dring rent to them and the Survivor 
of them: Whether the rent be good 
to the Feme, 288, 289,290 
Feme. Tenant for life of an Hop- 
ground, dies immediately before 
their gathering, The Bon ſhall 
have them, | 515 
Whether the Baron may deviſe the 
wearing Jewels of his Feme, 243, 


3447345, 346. 


They cannot be joyntly charged for 
converting goods to their own uſe, 


© OD 2547494495 
Vide tit. Feme. | 
: Baronet, 


4 } 


Whether it be anameof dignity, and 


within the intention of the Statute |. 


of 1 E4,6,cap.4, 104,371,372 


Barrettor. 


Action brought by an Atturney, for 
calling him common Barretter, 192 
Endictments for Barrettry, 340, 348 


Bar to Action:. 


Bar certain to common intendment is 
good. | 6,195 
If a Replication benot good, yet if the 

bar be ill in ſubſtance, Judgment 


| Being pleaded at large, where it may 
be anſwered by Replication at * 

IN 394 

In an Action of Trover for goods; 
That he recovered in Treſpaſs for 
the ſame goods, 35,36 
Pleaded in Debt upon an Obligation, 
although it anſwers not precilely to 
the condition, yet where good, 195 


Baſtard. 
Who ſhall be accounted the reputed 
father, '. 341,350,3511470 
How he ſhall be provided for by the 


Statutes of 18 Elix. and 3 Carol. 
341,3 50, 351,436,470, 471 


Battail. 
Battail gaged in a Writ of Right, 522 
5 Bayle; 


Falſly offered and inſufficient, how to 
be puniſhed, | 146 
Bayle ſufficient tendred to a Sergeant, 
who by one was arreſted upon a 
» Plaintin London; whether the Ser- 
geant be bpund to accept thereof : 
And what remedy for the party, if 
he ſhould refuſe, 196 
Bayle granted upon Habeas Corpus, 
507552, 558 
Writ af Error brought by the Bayle, 
for a Judgment given againſt the 
Principal, „ 
Where aC apiat is ſued againſt the Bail, 
and he taken in Execution, without 
any Scire facias ſued againſt him, it 
ſhall be Error, 562 


| Writ of Error brought by the Princi- 


pal and Bail, for an Error in the 
principal Judgment, and executi- 

on againſt the Bail; and therefore 

abated, 408, 574,75 

Bail in the Kings Bench, how it differs 

from Bail in the Common Pleas, 

N 481 


BailiF of Liberties. 


Whether he may make anExtent upon 
an Hlegit, & deliver the moiety,319 


| ſhall be for the Plaintiff, 5 


Kkkk Where 


— — 
— — 


Pariſh, or reputed father , by the 


— a 


The ſerond J. able. 


| Where he ſhall juſtifie and excuſe , 


where the Sheriff himſelf cannot, 
4465447 „ 


Bill of Exceptions. 
Where and. when a Bill of Exception 


fhall be for not admittingEvidence; 
and what ſhall be done thereupon, 


342 
Bil of Review, 
Where it cannot lie, 40, 312,351 
Bis petitum. 
Where aided after Verdict, 301 
Biſhop. 


What Grants orLeaſes of Biſhops ſhall 


bind their Succeſſors, 16, 17,4748, 


40, 50, 256, 258,279,557. 

Of an ancient Office, with an addition 
of a new Fee which is confirmed; 
whether it ſhall bind the Succeſſor 
for any part, 4% 48,49, 50, 79, 557 

May grant Letters of Inſtitution under 
any Seal; and out of his Dioceſs, 342 

His Certiſicate of accouplement in loy- 
al Matrimony, 351.352 


Brewer. 


Whether they may be ſaid to be victu- 
alers within the Statute of 21 — 8. 


113 
Whether Brewers and Bakers be with- 


in the Statute of 5 Elix. for uſing a | 


Trade, &c. 499 
Brueria, what, 179. 
Faux of bouſes. 


Where it ĩs felony, and where not , 
3375338 


Burrough Engliſh, 


The Cuſtom thereof expounded, 411, 
412,413. 


. —  -- 5 


| | 


What, arid whom it tall bi al; 9 


Play. 


ce. | 45 
1* cannot be awarded avatolh the 
Principal, without ſing Soire fa- 
bias againſt the Bail, 
Where judgment ſhall be dh 'Capia- 
tur, 178,340,406, 40) 
Chpizs omitted in an Endictment of 
CY ;andrherefore erroneous 


a, e 


CHE Corifieate 


De Acconple| in loyal Matrimony; tow 
to be made; 351 
Of one being beyond Seas, under the 
Seal of the Town where he waz re- 
ſident, without oath, for the truth 
thereof, and one ſworn for the ex- 
poſition thereol, is not allowable, 


| 


365 


Certiorars. 


Where it may be awarded to ceftifie 
another Cerciorari; 91 
Where it may be to certifte an original, 
wllere an original is alledged to be 
certified, 91, 410 
To remove an Endictment of Felony 
out of the Cinque Ports, how to be 
directed, 252, 2535264,2657291 
To remove a Record out of rhe Kings 
Bench into the Chancery, whether 
allowable, 297½298 
Whether it may be directed into Wales 
to remove an Endictment from 
«thence, 331,332 


How ſaid to be always open, 3 
Its juriſdiction 5 190, 191 
Whether it can give relief againſt 
Dower, N 
Whether a Decree in Chancery fhall 
not be re-examined upon Bill of re- 
view, 404312 


The proceedifigs there, upon a Statute 
Staple 


” 
Sl 
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* 


staple, 4 51:452,455,459 


Cheaters, 


With falſe Dice, how to be uſed, 234 
Jadgment againſt one for cheating 
with falſe Tokens, 564 


Churchwardens, 


Fletted by the Pariſh, and not by the 


+ Parſon, 589 
Writ awarded to the Eccleſiaſtical 
Court, for admitting him to his 
Office, ; 389 
where they ſhall have double coſts in 
Suits againſt them, 17512853467 
Cinque-ports. 


* 


Their Liberties » 247,252, 253,291 


How Writs ought to be directed thi- |. 
25272 533264,265,291 | 


ther, 
Clergy. 


Where it ſhall be taken away from one 
who robs a Chamber in an Inns of 
Court, noperſon being in the ſaid 
Chamber, but in other parts of the 
houſe, R 473 9474+ 

If the Principal prays his Clergy, and 
hath allowance thereof, the Acceſſo- 
ry is to be diſcharged without being 


Colluſion, Covin, or Fraud. 


Where it ſhall be intended without be- 
ing found, 483.484. 
Where it ſhall not be intended unleſs 
expreſly found, 550.551. 


Commiſſion and Commiſſioners, 
Commiſſion in the e of one King 


t 

executed in the tink of another be- 

fore notice; Whether it be not de- 

termined, and to what purpoſe it 
hall be good, 97.98.99. 
Commiſſioners for Eccleſiaſtical mat- 

ters, how, and in what caſes they 

ought to proceed, by Fine or impri- 

ſonment, 113.114.220. 
Vid. Court Eccleſiaſtical, 


— 
—_— 


Common and Commoner. 


Whether a Commoner may kill Co- 
— eating up his Common, 387, 


Common granted ubicunque & quan- 
docunque averia ſua fuerint; What 
paſſeth thereby, 599 

Common appendant cannot be ſeve- 
red from the Soil by Grant, 542 

Common appurtenant to a Manor, be- 
ing certain, may be annexed to par- 

cel of the Manor, or may be ſevered 

from it, 432 

Whether common appurtenant may 
be created by Deed within time of 
memory, and whether it may be di- 
vided, : | 482 

Common granted to one in his Manor 
and Lands of D. The Grantee may 
claim Common in any part of the 
Manor, 5 

None may intitle himſelf toany profic 


4 prender in alieno Solo, without 


SGrant or Preſcription, 542 
p Common Recovery. 
Againſt the King, not good, 96 
By an Infant, how good, 307 
Vide tit. Recovery, a; 
Conditions, 


What words ſhall make a Condition , 

— 128,129,4.554456 

The performance ofa Condition pre- 
2 ought to be averred, 195, 

I, 

Condition of an Obligation to enjoy 
ſuch Lands; whether che Obligor 
is to warrant it againſt unlawful Ti- 

tles, 


5 
| Condition to ſurrender upon forfei- 


ture of payment of money at a day 
certain: The money is paid before 
the day, Whether it be a good per- 
formance, 284 
Upon an Obligation to perform all 
Covenants, Payments and Agree- 
ments in a Leaſe; whether the Ob- 
ligor ought to pay the rent without 
demand, | 76,77 


Leſſee for one and twenty years, upon 
K k k k | 


2 con- 


The ſecond J able. 


— 


: condition that he ſhall not alien a- | 


ny part above three years, during 
the term; if otherwiſe,the Leaſe to 
be void: Who lets for three years, 
and ſo from three years to three 
years, during the term of his life, if 
he lived ſo long: Whether this were 
a breach of the Condition, 5 11, 512 


Confeſs and avoid. 


Where one of the parties claim by a 
later Grant from one and the ſame 
party, there needs not any confeſſi- 

on and avoiding his title, 581 

What ſhall be a good confeſſion and 
avoidance in a Plea; and where it 
ſhall be good without Traverſe, and 

where not, 325,494 


Confirmation. 


Where it may inlarge an Eſtate, or 
make an Eſtate in eſſe, which was 
barred by a fine, 478,479 

Of a Leaſe by a Parſon made in 9 Elix. 
the confirmation being in 14 Els. 
by another Patron and Ordinary , 
then were at the time of the Leaſe 

made, yet good, 38 


Conſiderations. 


In an Aſſumpſit, 8, 19, 20, 178,272, 
2737409. 

To raiſe uſes, 

To forbear paululum tempus, 

Vide tit. Aſſumpſit. 


2 ö 
Conſultation. 


529 
241 


Granted for the probate of a Will 
Auoad Bona, where the will is made 
of Lands and Goods,165, 166,391, 


395+ 
Whether it ſhall be granted without 
motion, if theDefendant anſwer not 


to the Prohibition, 238,239 


Vide Prohibition. 
Copyhold and Copyholder. 
How a Copyhold Eſtate ſhall be 


pleaded, 190 
What ſhall be ſaid to be a reaſonable | 


þ 


fine for a Copyholder to pay upon 
his admittance, 196 

A Copyholder by the Common Law 
without ſpecial Cuſtome, cannot 
make a Leaſe for one year; hut it is 
a forfeiture, 233,234 
WhetherCopyholds be within the Sta- 
tute of Donis conditionalibus, 42,4, 


44, 45. 

Whether Copyhold. be liable to the 
”m_ of Bankrupts, 549, 5 5, 568 
9. 

Copybolder by licenſe lets it by Inden- 
ture, with divers Covenants;and at- 
terwards ſurrenders to the uſe of a- 
nother : Whether his Aſſignee ſhall 
have benefit of the Covenant, 24,25 

Copyholder for life ſurrenders to the 
uſe of another;and theLordaccepts, 
and grants it to Cy que uſe for his 
life: He dies: Whether the firſt Co- 
pyholder ſhall re-have it, 205 

Copyhelder ſurrenders out of Court; 
In whom the intereſt reſts, until he 
be preſented and admitted, 273, 
283,569,570. 

Copyholder ſurrenders twenty acres 
into the Tenants hands, according 
to agreement upon condition, to be 
void, &c. And before the time pre- 
fixed, he ſurrenders one of the 
twenty acres to another, and after- 
wards performs the condition: 
Whether this ſecond ſurrender be 

od, 273, 274,283,284 

Copy hold ſurrenders to the uſe of one 
out of Court, upon condition to be 
void; and afterwards before the 
condition performed, ſurrenders to 
the uſe of another: The condition 
is perform?d ; the ſecond ſurrender 
is preſented, & the party admitted, 
the firſt never being preſented:whe- 
ther it be good, 273, 274, 283,284 

Lord of a Manor makes a Leaſe there- 
of,and of a Cogyhold therein, by the 
name of ſuch a Tenement : Whe- 
ther the Copyhold be not determi- 
ned, 521 

Copyholder for life claims a Cuſtome 
to cut down and ſell trees, &c. 220, 
221. 

Vide plus in tit. Surrender. 


Coro ners. 
F 
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Coroners. 


Cororers Inqueſt of what perſons it 
' .qught to be taken, 134 
Wheje a Writ awarded to the Coro- 
nem, where the Sheriff is Plaintiff 
or Defendant; be error. . 345,346 


Corporations, 


Wat Acts they may do without 
| peed, 160 
Where the miſnaming of a Corpora- 

cion ſhall make a Deed or Record 


_— 1560, 572, 574 
Cofts and Damages, 


Whther they may be aſſeſſed with- 
ot Verdict, 582 
Wbre after ſpecial Verdict the Plain- 
ti diſcontinued: whether the De- 
fadant ſhall have coſts, 575 
Whre coſts and damages ſhall be al- 
Iwedto Avowants, 497,335 34, 


Wine they ſhall be againſt an Admi- 
ſtrator, or an Executor nonſuted, 
2 29,219 

ThDefendant ſhall have coſts, where 
te Declaration is ill, 175 

Coligiven pro dilatione Executionis in 
a Vrit of Error, 401 

Cof releaſed in the Spiritual Court 
bthe Baron for the defamation of 
h Feme, 5 222 

Col paid in the Spiritual Court by 
ti Baron for his Feme, upon his 
Fyes ſuing him there, 16 

Whe they ſhall be diſcharged by the 
geral Pardon, upon a Sentence in 
thSpiritual Court for Defamati- 
omnd where not, 46147» 114 

Whe! double coſts ſhall be upon a 
fall Stit againſt Churchwardens 
another Officers, 175, 285,286 
Attait| brought by the Plaintiff upon 
an Ction of Battery, which had 
paſll againſt him, and now the firſt 
Verct was affirmed ; whether by 
the atutes of 21& 23 H. 8. the 
Detdant ſhall have any more 
cofl 54.2 


| 


' Covenant, 


By what words made, and how to be 
conſtrued, 128,129,297 
Where the word [ Provided] in an In- 
denture ſhall make a Covenant, and 
where a Condition, 128,129 
In Covenant one may aſſign ſeveral 
breaches; but not in Debt upon an 
Obligation, for performance of Co- 
venants, 176 
The breach of a Covenant being in the 
time of an Aſſignee, and an Action 
brought by him, The Covenantee 
cannot releaſe this Action, 503 
Whether a Covenant ſhall bind an In- 
fant to be an Apprentice, 179 
Where Covenants in Deeds ſhall be 
ſaid to be diſtinct bythemſelves;and 
where they ſhall relate and be ex- 
pounded by precedent Covenants, 

| 107 
How Action of Covenant may be 
brought by an Aſſignee, for not re- 
pairing an houſe; and what ſhall be 
{aid to be a breach thereof, 24,25 
Brought againſt an Aſſignee or Gran- 
tee, 188,221,222 
Whether it lies againſt the Leſſee, 
where he hath aſſigned over his E- 
ſtate, and the Aſſignee is accepted 
for Tenant, 188,221,580 

, Made by an Aſſignee of a term for life, 
and by him in Reverſion : whether 
the Action ſhall be brought as Aſ- 
ſignee of both, or of him who bath 
the Inheritance, 285 
Covenant to make ſurrender of a Co- 
pyhold upon requeſt, 299 
That Land ſhall be of ſuch value year- 
ly, and that he will ſtand ſeized, 
Fones, 360 


| 


— 


Covin, Vide Colluſion. 
Counſel, 


Aſſigned to one arraigned for Felony, 
| 147,365,483 
What matters they may plead and 
givein evidence, 1 365 
Where a perſon indicted ſnews any 
exception in Law, any one not aſſi- 
gned may be of counſel for him, 147 
Counts 


* 


Counts and Declarations, 


Vid, tit, Declaration, 
Courts. 


The Cuſtoms and Preſidents in every 
Court, are the Laws of the Court, 
5275528 

Of what Cuſtoms the Courts are 


bound to take conuſance, without | 


ſpecial pleading, 562 
The Court ſhall not take conuſance of 
any errors upon the Record, unleſs 
they be aſſigned, $3 
Where title appears for the King 3 
whether the Court is bound, ex 


Officio, to award for him, 590, 592 | 


Of Star Chamber, its foundation and 


Juriſdiction, 168,531 
To what purpoſe Sentences there hall 
bind, 56,65 


Court of Chancery. Vide Chancery, 
Court of Kings Bench. 
Its power, 182,209, 10, 3 30 
Iſſue being joyned in Chancery and the 
Record delivered into the Kings 
Bench, may be well tried by Niſi 
prius out of the Kings Bench, 313 
Court of the Common Pleas, 
Its priviledges for the Serjeants and 
Officers thereof, 11,84,385 
Different manner of proceedings be- 
twixt the Kings Bench and Com- 
mon Pleas, 481,528 


Its ancient Juriſdiction in granting 
prohibitions to Court Chriſtian, | 


where they proceed in prejudice to 
the Common Law , 88 
Court of the Excbequer, 
May demiſe as well for life as for years 
the Kings Lands, under the Exche- 
quer Seal, 513 
Fide tit, Offices by Inquiſition, 

Court of the Exchequer Chamber. 
Of what antiquity 514 
Whether an Error in Deed is aſſign- 

able in theExchequer Chamber, 5 14. 
In what caſes Writs of Error lie in the 

Exchequer Chamber, 142,286,300, 

464. 

Vide tit. Judges. 
Court Eccleſiaſtical. 
Whether they may deprive any of his 
Office which he hath for life, 65 
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Its power, 113 114,220, 582 


Court of Requeſts, | 591,596 


How fines impoſed are to be levied, 


379 


Court of Marſhalſey, , 31&,55x 


Court of the Stanneries in Coral). 


Their manner of proceeding, -233 


Court of the Marches of Malis. 


Its Inſtitution and Juriſdiction, 109, 


531557558595. 


Court of the Admiralty, 296,297 10 
County Court, Turn of the Sheriff ns 


Court Leet, Vide Leet & Turn 
de Vicount. 
Court of Pypowders. 


Where it ought to be held, anc for 


| 


what matters and contracts in Iar- 
kets and Fairs, 4,46 
Court Baron. 

Where the Courts of ſeveral Manors 
may be held at one place; and ow 
they ſhall be good, and where ot, 

67 


Vide Amercement. 


Where inferiour Courts in pleawg 
ought to ſhew their authority nd 


creation, 46 
They cannot allow protections, .cy 
Gager, Cc. 1 12746 


A Superſedeas awarded to an inferur 
Court, becauſe an Utter. barter 
was not Steward, 79 


Cum pertinentiis. Vide Appurtenams. 
Cuſtome, 


How to be pleaded, N 
What ſhall be good, 65, 196, 2596 
The Cuſtomes and Preſidents othe 
Courts, are the Law in all Carts, 
52528 

Of what Cuſtomes Courts are bund 
to take cogniſance, without ſicial 
pleading, | 563 
Several Cuſtomes for the paymit of 
Tythes, 113, 237,3 39,40 404 
Cuſtome to grant a Freehold Co- 
py; whether it be good, 200 
Cuſtome of Burrough Engliſh,ow it 
ſhall be conſtrued, , 41,412 
Cuſtome, That every one ſhall Con- 
ſtable in ſuch a Village accorag to 
their habitations: Whether ſhall 
bind 


— 
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bind a priviledged perſon, 389,585 
Cuſtome amongſt Merchants upon 
Bills of Exchange: what ſhall be 
gdod, and what remedy for non- 
' *pefformance, _ . 301,302 
That a Feme covet iti London ſhall be 
ſued without het husband, how-to 
- - be expounded, 68,69 
Cuſtome in Lonilon to arreſt upon 
* Pleint centred in the Counter, with- 
out any other warrant; If good, 
and whether the Serjeant ought to 
tanke Bail, 94 
Whetea Cuſtom in London may be a- 
© ' Sainſt a Statute, 347,361 
Carriers, 
What Leather they may fell uncut, and 
do whom, | 


„ 


Damages. 


Here they ought to be intirely 


given, and where not, 20,21, | 


Intire, for words ſpoken at ſeveral 
times, 236,237 


Where damapes- fonnd againſt one 
Deſendant ſhall bind the other, 54 

White they may be en 
ere they may be ſeverally giyen a- 
gainſt Deſendatits and ſhall be re- 
covered accordingly againſt them: 
And where the Plaintiff ought to 
have but damages of one only, 54, 

555243. 3 
Recovered in an Afſumpſit, cannot be 
a bar to a Debt upon a Record or 


ſpecialty, - 6 
were conditional damages may be 
given by the Jury, 325331143 


Whether they ſhall be inquired by the 
ſame Jury, where a demurrer is up- 
on the evidence, or ſhall be inqui- 

red of aſter Judgment by à Writ of 

Inquiry, | 143 

Damages awarded in a Writ of Error 

upon judgment affirmed , accord- 

ing to the loſs which the party ſu- 
ſtained by not having his Execution, 


145 
Where damages and coſts ſhall be aſ- 


i 


b 


ſeſſed or increaſed by the Court, 
175561 

Whether trebledamages may be given 
by a Juſtice of Peace upon the Star. 
of 23 H. 6. f Extortion, 438,448 
Where a penalty is giver: by à Statue, 
tthete ought not to be any fnote p- 
ven for coſts or damages, 560 
Where a Statute gives à penalty cer- 
taity and gives an action of Debt; 
If the Defendant doth not pay it, 
but inſorceth the party to Suit, he 
ſhall recover bir h ages due by 
the Statute upon demand, and his 
Danes © 560 


coſts ald, 
Vide fit, Coſts, 


Darraign preſentment, Vide Aſſiſe. 
3. : 


588,589 | 


Daughter, 


A Daughter performs the Condition 
to pay money upon a Mortgage; a 
Son is born after: whether the 

Daughter may retain or the Son 
may ozft her, e 

Cuſtome in ancient Demeaſn , that 
Lands are deſcendable to the eldeſt 
Daughter, | 484 


Day. 


No day ſhall be given to a Defendant 
againſt whom a Verdict is found, 
236 

Feme fole recovers in an Action, and 
before day in Banco takes husband; 
ſhe notwithſtanding ſhall have 
Judgment, 232 
Whether it may be given againſt one 
Defendant upon Verdict, where day 

is given unto the other until the 
next Term upon demurrer, 235,236 
Where it may be given until the next 
Court, without mentioning a day 
How Akts done in Term time, ſnall re- 
late to the firſt day ofthe Term, 102 
How the days in Term ſhall be rec- 
koned, and to what purpoſe, 13 
Vuarto die poſt of the Return, is pro- 
perly the day for ſitting, and not be- 


fore, i, 14 102 
Idem dies ſhall not be given to any 
who make default, 341 


De at h. 
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condition that he ſhall not alien a- 
ny part above three years, during 
the term; if otherwiſe, the Leaſe to 
be void: Who lets for three years, 
and ſo from three years to three 
years, during the term of his life, if 
he lived ſo long: Whether this were 
a breach of the Condition, 5 11, 512 


Confeſs and avoid, 


Where one of the parties claim by a 
later Grant from one and the ſame 
party, there needs not any confeſſi- 
on and avoiding his title, 581 
What ſhall be a good confeſſion and 
avoidance in a Plea; and where it 
ſhall be good without Traverſe, and 
where not, 325,494 


Confirmation. 


Where it may inlarge an Eſtate, or 


make an Eſtate in eſſe, which was | 


barred by a fine, 478,479 
Of a Leaſe by a Parſon made in 9 Elix. 
the confirmation being in 14 Elix. 
by another Patron and Ordinary , 
then were at the time of the Leaſe 
made, yet good, 38 


Conſiderations, 


In an Aſſumpſit, 8, 19, 20, 178,272, 


27 34409, 
To raiſe uſes, 529 
To forbear paululum tempus, 241 
Vide tit. Aſumpſit. 


_— | 
- Conſultation, 


Granted for the probate of a Will 
Auoad Bona, where the will is made 
of Lands and Goods,165, 166,391, 


395+ 
Whether it ſhall be granted without 
motion, if theDefendant anſwer not 


to the Prohibition, 238, 239 
Vide Prohibition. 
Copyhold and Copyholder. 


How a Copyhold Eſtate ſhall be 
pleaded, 190 
What ſhall be ſaid to be a reaſonable | 


þ 


fine for a Copyholder to pay upon 
his admittance, 196 
A Copyholder by the Common Law 
without {ſpecial Cuſtome, cannot 
make a Leaſe for one year; but it is 
a ſorfeiture, 233,234 
WhetherCopyholds be within the Sta. 
tute of Donis conditionalibus, 42,43, 


44,45. 

Whether Copyhold. be liable to the 
— a of Bankrupts, 549, 5 50, 568 
559. | 

Copyholder by licenſe lets it byInden- 
ture, with divers Covenants;and at- 
terwards ſurrenders to the uſe of a- 
nother : Whether his Aſſignee ſhall 
have benefit of the Covenant, 24,25 

Copyholder for life ſurrenders to the 
uſe of another;and theLordaccepts, 
and grants it to City que uſe for his 
life: Hedies: Whether the firſt Co- 
py holder ſhall re-have it, 205 

Copy holder ſurrenders out of Court; 
In whom the intereſt reſts, until he 
be preſented and admitted, 273, 
233,569,570. 

Copyholder ſurrenders twenty acres 
into the Tenants hands, according 
to agreement upon condition, to be 
void, &c. And before the time pre- 
fixed, he ſurrenders one of the 
twenty acres to another, and after- 
wards performs the condition: 
Whether this ſecond ſurrender be 

od, 273,274,283,284 

Copyhold ſurrenders to the uſe of one 
out of Court, upon condition to be 
void; and afterwards before the 
condition performed, ſurrenders to 
the uſe of another: The condition 
is perform?d ; the ſecond ſurrender 
is prefented, & the party admitted, 
the firſt never being preſented:whe- 
ther it be good, 273, 274, 283,284 

Lord of a Manor makes a Leaſe there- 
of, and of a Copy hold therein, by the 
name of ſuch a Tenement : Whe- 
ther the Copyhold be not determi- 
ned, 521 

Copyholder for life claims a Cuſtome 

to cut downand ſell trees, &c. 220, 

221, | 

Vide plus in tit. Surrendey. 


Coro ner.. 
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Coroners. 


Cororers Inqueſt of what perſons it 
- .aught to be taken, 134 
Wheje a Writ awarded to the Coro- 
nem, where the Sheriff is Plaintiff 
or Defendant, be error, . 345,346 


Corporations, 


What Acts they may do without 
Deed, 160 
where the miſnaming of a Corpora- 
tion ſhall make a Deed or Record 


il, 160, 572, 574 
Cofts and Damages, 


Whther they may be aſſeſſed with- 
ott Verdict, 582 
hre after ſpecial verdict the Plain- 
tifdifeontinned : whether the e- 
ſdant ſhall have coſts, 575 
Whrre coſts and damages ſhall be al- 
laved to Avowants, 497,333,534, 


Wire they ſhall be againſt an Admi- 
niſtrator, or an Executor nonſuted, 
A 29,219 

The Defendant ſhall have coſts, where 
the Declaration is ill, 175 

Coſts given pro dilatione Executionis in 
a Writ of Error, 401 

Coſts releaſed in the Spiritual Court 
by the Baron for the deſamation of 
his Feme, : 8 222 

Coſts paid in the Spiritual Court by 
the Baron for his Feme, upon his 
Emes ſuing him there, 16 

Where they ſhall be diſcharged by the 
general Pardon, upon a Sentence in 
the Spiritual Court for Defamati- 
on, and where not, 46,475 114 

Where double coſts ſhall be upon a 

' falſe Suit againſt Churchwardens 
and other Officers, 175, 285,286 

Attaint brought by the Plaintiff upon 
an Action of Battery, which had 
paſſed againſt him, and now the firſt 
Verdict was affirmed : whether by 
the Statutes of 21& 23 H. 8. the 
Defendant ſhall have any more 
colts, 54.2 


| 


' Covenant, 


By what words made, and how to be 
conſtrued, 128,129,297 
Wherethe word [ Provided] in an In- 
denture ſhall make a Covenant, and 
where a Condition, 128,129 
In Covenant one may aſſign ſeveral 
breaches; but not in Debt upon an 
Obligation, for performance of Co- 
venants, 176 
The breach of a Covenant being in the 
time of an Aſſignee, and an Action 
brought by him, The Covenantee 
cannot releaſe this Action, 503 
Whether a Covenant ſhall bind an In- 
fantto be an Apprentice, 179 

| Where Covenants in Deeds ſhall be 
ſaid to be diſtinct bythemſelves;and 

| where they ſhall relate and be ex- 
pounded by precedent Covenants, 

| 107 

How Action of Covenant may be 
brought by an Aſſignee, for not re- 
pairing an houſe; and what ſhall be 
{aid to be a breach thereof, 24,25 
Brought againſt an Aſſignee or Gran- 
tee, 188,221,222 
Whether it lies _ the Leſſee, 
where he hath aſſigned over his E- 
ſtate, and the Aſſignee is accepted 
for Tenant, 188,221,580 
Made by an Aſſignee of a term for life, 
and by him in Reverſion : whether 
the Action ſhall be brought as Aſ- 
ſignee of both, or of him who hath 
the Inheritance, 285 
Covenant to make ſurrender of a Co- 
pyhold upon requeſt, 299 
That Land ſhall be of ſuch value yeat- 
ly, and that he will ſtand ſeized, 
Fones, 360 


ü 


Covin, Vide Colluſion. 
Counſel. 


Aſſigned to one arraigned for Felony, 
| 147,365,483 
What matters they may plead and 
give in evidence, = 36 
Where a perſon indicted fhews any 
exception in Law, any one not aſſi- 


gned may be of counſel for him, 147 
Counts 


Counts and Declarations, 
Vid, tit, Declaration, 


Courts. 


The Cuſtoms and Preſidents in every 
Court, are the Laws of the Court, 
527528 

Of what Cuſtoms the Courts are 


bound to take conuſance , without | 


ſpecial pleading) 562 
The Court ſhall not take conuſance of 
any errors upon the Record, unleſs 
they be aſſigned, oy 
Where title appears for the King; 
whether the Court is bound, ex 
Offcio, to award for him, 590, 592 
Of Star Chamber, its foundation and 


Juriſdiction, 168,531 
To what purpoſe Sentences there ſhall 
bind, 56,65 


Court of Chancery. Vide Chancery, 
Court of Kings Bench. 
Its power, 182,209,210,330 
Iſſue being joyned in Chancery and the 
Record delivered into the Kings 
Bench, may be well tried by Niſi 
prius out of the Kings Bench, 313 
Court of the Common Pleas, 
Its priviledges for the Serjeants and 
Officers thereof, I1,84,35 
Different manner of proceedings be- 
twixt the Kings Bench and Com- 
mon Pleas, 481,528 


Its ancient juriſdiction in granting 


prohibitions to Court Chriſtian, 
where they proceed in prejudice to 
the Common Law, 8 
Court of the Excbequer, 
May demiſe as well for life as for years 
the Kings Lands, under the Exche- 
quer Seal, 513 
Vide tit, Offices by Inquiſition, 
Court of the Exchequer Chamber. 


Of what antiquity, 514 


Whether an Error in Deed is aſſign- 
able in theExchequer Chamber, 5 14. 
In what caſes Writs of Errorlie in the 
Exchequer Chamber, 142,286, 300, 
464. 
Vide tit. Judges. 
Court Eccleſiaſtical. 
Whether they may deprive any of his 
Office which he hath for life, 65 


The ſecond Table. 


—— 


Of High-Commiſſion, © 


Its power, 113, 114,220,582 


How fines impoſed are to be levied, 
Court of Requeſts, 5 4 
Court of Marſhalſey, 31,71 
Court of the Stanneries in Cormpall. 
Their manner of proceeding, 333 
Court of the Marches of Wats 


+ 


Its Inſtitution and Juriſdiction, 09 

531,557 58,595. : 
Court of the Admiralty, 296, 297,0 2 
County Court, Turn of the Sheriff, ind 

Court Leet, Vide Leet & Turn 

ae Vicount. 
Court of Pypowders. 

Where it ought to be held, and for 
what matters and contracts in Har- 
kets and Fairs, 41,46 

Court Baron. | 
Where the Courts of ſeveral Mamors 
may be held at one place; and tow 
they ſhall be good, and where jor, 


Vide Amercement, * 
Where inferiour Courts in pleadng 
ought to ſhew their authority ind 
Creation, 46 
They cannot allow protections, Ley 
Gager, Oc, 112,46 
A Superſedeas awarded to an inferour 
Court, becauſe an Utter-barſter 
was not Steward, 79 


Cum pertinentiis. Vide Appurtenances. 
Cuſtome, 


How to be pleaded, OO 
What ſhall be good, 65, 196, 25946 
The Cuſtomes and Preſidents of the 
Courts, are the Law in all Courts, 
527 528 

Of what Cuſtomes Courts are bound 
to take cogniſance, without ſpecial 
pleading, | 563 
Several Cuſtomes for the payment of 
Tythes, 113, 237,3 39,403, 404 
Cuſtome to grant a Freehold by Co- 
py; whether it be good, 200 
Cuſtome of Burrough Engliſn, how it 
ſhall be conſtrued, , 411,412 
Cuſtome, That every one ſhall be Con- 
ſtable in ſuch a Village according to 
their habitations: Whether it ſhall 
bind 


— ——kꝛñ 


— "4 4 
4 


| The ſorond 


T, able. : 


bind a priviledged perſon, 389, 585 
Cuſtome amongſt Merchapts upon 
Bills of Exchange : what ſhall be 
good, and what remedy for non- 
' *pefformance, , 301,302 
That a Feme covert iti London ſhal de 
ſued without het husband, how to 
be expounded, | 68,69 
Cuſtome in London to arreſt upon 
* Pleint centred in the Counter, with- 
out any other warrant ; If good, 


if 


and whether the Serjeant ought, to 
Whete a Cuſtom̃ in London may be a- 
© " Lainſt a Statute) 347,361 
Carriers. 
-WhatLeather they may ſell uncut, and 
to whom $89,589 | 
Damages, 


W Here they ougkt to be intirely 
given, and where not, 20,21, 
186,414. FF 
Intire, for words ſpoken at ſeveral 
times, 5 236,237 
Where damages found againſt one 
Deſendant ſhall bind the other, 54, 
551924193: : 
Where they may be ſeverally giyen a- 
gainſt Defendatits, and ſhall be re- 
' . covered accordingly againſt them: 
And where the Plaintiff ought to 
have but damages of one only, 54, 
555243. | 
Recovered in an Aſſumpſit, cannot be 
a bar to a Debt upon a Record or 
' ſpecialty, - 6 
were conditional damages may be 
given by the Jury; 32333143 
Whether they ſhall be inquired by the 
ſame Jury, where a demurrer is up- 
on the evidence, or ſhall be inqui- 
red of after Judgment by a Writ of 
Inquiry, en 
Damages awarded in a Writ of Error 
upon judgment affirmed , accord- 
ing to the lofs which the party ſu- 
ſtained by not having his Execution, 


145 
Where damages and coſts ſnall be aſ- 


| 


ſeſſed or increaſed by the Court, 
175,561 

Whether treble damages may be given 
by a Juſtice of Peace upon the Star. 
of 23 H. 6. f Extortion, 438,448 
Where a petralty is given by a Statute, 
tete bught not to be any note p1- 
ven for coſts or damages, 560 
Where a Statute gives a penalty cer- 
tain, and gives an action of Debt; 
If the Defendant doth not pay it, 
but inſorceth the party to Suit, he 
ſhall recover his' 


S damages due by 
the Statute upon. demand, and his 
> 560 

Vide tit, Coſts, Keke 


Datraign preſentment. Vide Aſſſe. 
Daughter, 


A Davghter performs the Condition 
to pay money upon a Mortgage; a 
Son is born after: whether the 

Daughter may retain or the Son 
may ozff her, "| > OF 

Cuſtome in ancient Demeaſn, that 
Lands are deſcendable to the eldeſt 
Daughter, 484 


4 


Day. 


No day ſhall be given to a Defendant 
againſt whom a Verdict is found, 
236 
Feme ſole recovers in an Action, and 
before day in Banco takes husband; 
ne notwithſtanding ſhall have 
Judgment, 232 
Whether it may be given againſt one 
Defendant upon Verdict, where day 
is given unto the other until the 
next Term upon demurrer, 235,236 
Where it may be given until the next 
Court, without mentioning a day 
certain, 25 
How Acts done in Term time, ſhall re- 
late to the firſt day ofthe Term, 102 
How the days in Term ſhall be rec- 
koned, and to what purpoſe, 13 
Varto the poſt of the Return, is pro- 
perly theday for ſitting,and not be- 


| 


fore, 1 14, 102 
Idem dies ſhall not be given to any 
who make default, 341 


Death. 


"T7, he ſecond Table. 


— — 


Death. 2 | 


Whether the death of one of the De- 


fendants before Judicial-Procels a- 


© warded becauſe of Error, 426,574 
Whether, when one ſues. a Judicial 


Writ and dies, it being ſerved by |. 


b i the Sheriff and returned afterwards, 
be good, 
Vide tit. Abatement of Writs. 


Decem Tales, Vide Tales, J 


4. 11 ; 


Declaration and Counts. 


Where they ought to ſhew the begin- 
ning of the particular Eſtate, 571 

Where it is but conveyance to the 
Action, it needs not be ſo preciſe as 
ina Plea, ; 


139 
Whether it be good, although: not | 


warranted by the original Writ, 
| 272,281,2824327 
Declaration ill, becauſe it therein ap- 
pears that the Action was brought 
before there was any cauſe of Acti- 


- . ON, 575 
* here it needs not be filed, 532 


Where it ſhall be made good by the 


Plea in bar, 288 
Where, being incertain, it is made 
good by the Verdict, 420, 497531 


M bere it ſhall be good if it hath ſuffi- 


cient ſubſtance, although ĩt be not 
according to the uſual form, 209 


450.45 1,452,458,459% 


| 


Not good if by way of recital only, 


and not direct affirmative, 553 
Whether in Covenant it may be per 
Teſtatum exiſtit, 188 
Whether in the Annuity for life, it 
ought to be in Dominico ſuo ut de 
feodo, 186 
Whether in an Eject. firme it be good, 
although it wants vs & armis, 407 
Whether in Treſpaſs vs & armis, and 

not ſaying contra pacem, it be good, 

32 
"Whether in Debt upon Oldies 
and doth not ſay, Quod per Scrip- 
tum Obligatorium conceſſit, it be 
good, 209 
Where in an Audita Querela, although 
vitious, it ſhall be good, if the Writ 


comprehend matter ſufficient, 153 | 


n 


— — 


Where it, ought: to — preciſe cer- 
rainty, 507443497 


In an E jectione firme of an hundred 


wy of Bagg, in territoriis de Ire- 
51 155 12 

7 10 ſcaria in Trelaud, 492 
In an Action upon the Caſe, for ſtop- 
ping a Water-courſe, 499,500 
"Vide tit. Error & Judgwenr. Ny 


* * 
a \ e 


Deeds. 


| How they ought to be TC WY 


230,386,417, 548 

To what time a Deed fhall relate, be- 
ing delivered by three at one time, 
and by a fourth at another, 263 

If raiſed by the party himſelf after de- 
livery; whether the intereſt thereby 
conveyed be as well determined as 
the Deed it ſelf, 399 
Whether if pleaded and miſrecited in 
ſubſtance it be ill, 426,427 
Vide tit, Grants, & Monſtrans de faits, 


Default, 


; 


Where the default of one Defendant 


ſhall prejudice the other, 251 

After default, the Iſſue and pleading 

are out of the. Court, 577 
Defence. 5 


How it ought to be made i ina Writ of 
Right, 310,311 


Demand, 


Of Rent, how , and at what time it 


ought to be, | 76977 
Of a Rent · Seck, where it ſhall be 
made, 508,521 
Vide 2 in Requeſt. 
Demiſe de Roy. 


What Acts ſhall be determined by the 
Kings Demiſe; and what ſhall Rand 
good until notice, &c. 142,97,98 

Whether it ſhall abate or diſcontinue 
original Writs, upon a penal Act 
brought by the Informer , for the 
King and himſelf, 10511 


Demurrer. 


„ — —— — eee * 


"The be frond 7 able. 


— — aw — 


— 


Demurrer. 


Where a general Demurrer may be 
without ſhewing cauſe by the De- 
fendant in the concluſion of the 
Plea, viz. & hoc perit, & c. or de hoc 
ponit, &c. — - 

Where there is a demurrer upon Evi- 
dence, the Jury ought to be diſ- 
charged without more enquiry, 143 

A Demurrer cannot be waved witfr 

out the conſent of him who demur- 


5 
Departure in Pleading. 


What ſhall be ſaid to be "Pp _— 
229,246, 257. 


. 1 
. i 2 


Deputy. 


Deputy is allowable in miniſterial "of 
fices, $57 

If he miſdemean himſelf, it is a forfei- | 
ture, $57 

Who ought to approve of the ſuffici- 


ency of a Deputy, 557 
De ſon tort demeſu. 
Where it ſhall be to the Iſſue, | 18 


The party himſelf ſhall not takes ad- 
vantage thereby, * 


Debt; Debror, ehe. 


whether it lies for waſte, where one 
isobliged to perform all Covettanits' 
and Payments in an Indenture of 
Leaſe, ; 76,757 
Debt upon a ſimple Contract lies not 
ag gainſt an Executor or Adminiſtii- 
tor, 1487 
It lies not for an Autbeney againſt 


him who — — w eute 


for anot her, . 527 
Brought againſt the — ofa 

Sheriff for money received byrheir 

Teſtator, upon an eee 


540. 

Upon a Leaſe for years, Whether i It 
may be brought by the Aſſigner / of 
the reverſion in another County , 

| then __ the Land lies, 143,183 


| | 


j 
| 
| 


F- 


| Againſt one as heir to His brothermnd 
it was found tht he had the 9 
as heir to his Nephe 

Upon a Contract aſſi b by commit 
ſion of Bankrupts; The Debtor 
dies : If the Aſſignee ſhall have the 
debt againſt the Executors of the 
Debtor or not., 187 

Debt upon an Obligation good, al- 
thouꝑh he declares ber Joregthum obli⸗ 
gæaorium, ley 209 

Upoira penal tatutej 1 7 4 — 

Debt in the Common Bench or othe 
Courts, upon a Judgment in t 
Feines Bench: If Nu fiel Record 
- be ory oc how it ſhall be certified, 

2097,298 

Debtery where he makes one of the 
 Debroethis Executor; Whether the 
debt de" detertained," © 3722373 


373 © > Dewalt, . 


Wbet tall 12 Devaſtivir by an'Exe- 
entor', © © 490,491,564, 
In Bares tand Fe me for the Devaſtati- 
D either, & 603 


5 ko: *-Deviſes. 

| How they hall be Eapodndedz 2 1,245 

5865 301 577785, 186. | 
a Devile ſhall convey an Inhe- 
| - rirance'y implicite words, 3,368, 

3 47. 

t (hal be a countermand and to- 
: hy revociſtion of a' Deviſe „ and 
what for, bee TE > 3 23324, . 
Deviſe- Mam house cum pertinentiis; 
WberberLend occupied therewith, 
paſſetß, 57 
7 all his: Goods and Mortgages to 
' His Executors, is a good. deviſe of 
the Land mortgaged, ; 37 
of all his Lands and Tenements: If he 
« "hath Rad in fee & aLeaſe for yeats, 
what Hall paſs thereby, 292,292 
Of Land paying ſuch a ſum out of the 
e© Iffues and profits thereof, How it 
ſhall beexpounded, , 158 
of Land to one ſon and his heirs, and 
of other Land to another ſon and 
+ his heirs; and if any of them die 
without ilſae, the other ſhall be his 
heir, whether it be an Eſtace tail, 
L111 and 
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— 


andhowto — enpounded, 185.186 


Deviſe to his brother and his heirs; 
and for default of ſuch heirs to the 
ſiſter and her heirs ; whether it — 
a good remainder, 


Deviſe to three and their heirs, and 4 


every of them part and part alike; 
- They are Tenants in cammon, and 
not Joynt-tenants, 75 
' To his ſon and heir of his Land, upon 
condition he ſhall pay bis dehts; 
Whether it ſhall be Aſſets by der 
ſcent, 161 
To Jeb his ſon and his heirs of his 
body in fee; and if he die in the life 
of Alice his wife » That then Willi 
an bis ſecond ſon ſhall be heir to 
. John. Afterward John dies, having 
iſſue a ſon in the life af Allie; whe- ' 


ther Wilkan Shall have jt in the — b 


of the ſon of John, 

To his Feme far life , and that after- 
wards his Executors ſhall fell and 
diſtribute the money to ſuch, &c. 

Wbetber they have any intereſt in 

the Land, or hut an authority avly, 

and whether the Surviyor may ſell 

" tits 382 

To his Executor for Jife, and that he 


ſhall ſell the ſaid Land, if there be 


not Aſſets to 
by Degd inro 
ſale be good, 


2 5 fg debts; he ſells 
5 wbether the ſaid 
i 3354336 


Reviſe of his Lands in Lepſe to his Ex- | 


ecutor for life, the remginger over; 
There ought to be a ſpecial 
thereto N n Le- 
gacy, or elſe it is not executed, 293 
Deviſe of his Lands in . and B. to ſe- 
veral perſons and their hes, and 
all the reſt of his Goods, Leaſes, E- 
ſate , Mortgages, &c. whereof he 
ay ſſeſſed, to his wife, whom he 
e Executrix; an Etats anly for 
life paſſed, 244935450 
Of an houſe called the Mh Swear , 
where Nicholls inhabi 


hath but three roam herein; he 


ther the i intire houſe paſſeth, 130, 


131. 
Of his corner houſe in the Teawe of 
F. S. and 7. N, and the faid houſe 
ds in the enure of 7. S, and. D. 
and his houſe adjoyning is in the 
Tenure of F.N, Whether and what | 


1; whereas he [. 


— — 


| 


7 


ſhall paſs, 447448,4 
Deviſe of a term, with . — 
ders over, to make a perpetuity; 
Whether goed, 230 
Vige tit, Teſtament. 


Dinimutien ¶ Records. 


Whene: how, And of what things it ſhalf 
be allowed, being certified 1 5 
Writ of Errer. 

At what time it ought to be dees 


Whether i it may be of a Writ original, 
when a Writ is before certified, 90, 


91,272 
Deſeent. 


Of aReverſion expectant upon an . 
ſtate for life, How it ſhall be con- 
ſtrued in caſe of Cuſtome, 41 1,412 

Wige tis. Fines, 


Diſcharge, 


Where it may be good by Parol in an 
Aſumpſit, without _— — 
35354 
Where a Priſoner may be dilchrert 
by Paroll, 447 
Whether Foreſt Lands in the hand el 
. Purchaſor be diſcharged from 
payment of Tythes, 94 
Vide tit. Releaſe, 


Diſcontinuance of Smits, 


What {ball be ſaid to be diſpontinu- 
+ 8nceal Proceſs, 235,236 

Where it may be pleaded to — 
and not te all, 313 

Wbesber ie ſnall be diſcontinuance of 
n Plea, where day is not given to 
one ofthe Defendants after verdict; 
where the Caurt will adviſe 1 - 
other Term, 

Whether after verdict it be Sided : 
© any Statute, 23 $,236 


Diſcontinuance in Lands. 


Where an Ack may be a Diſcontins- 
- ance now, and not be a diſcontinu- 


ance hy matter ex poſt fade, 406 
Whether 


The ſecond Table. 


Whether it ſhall be a diſcontinuance 
of the poſſeſſion, where Baron and 
| Feme,Tenants to them and the heirs 
of the body of the Baron, Remain- 
der over, makes a Feoffment, and 


afterwards levies a fine to the ſame 


Feoffee, and the Baron dies without 
iſſue, and the Feme ſurvives , 320, 


21. | 
Whether it ſhall be a diſcontinuance 
of the Rever ſion, where Tenant in 


tail, and he in Reverſion in Fee 


joyn ina Leaſe for life, 385, 405, 
406. 


Diſpenſation. 


Whether a Diſpenſation to take a ſe- | 
cond Benefice may be upon conditi- | 


on, and by what words, 475, 476 
To take a ſecond Benefice modo now ſit 


ultra twenty miles, how to be ex- 


' pounded, 475476 
Diſſeiſor and Diſſeiſin. 


Who ſhall be Diſſeiſor and Tenant, 


where the Leſſee at will makes a 


Leaſe for years, rendring Rent, and 
the Leſſee ſor years enters and pays 
the rent, 303,304 
Whether it be a diſſeiſin, where Leaſe 
for life is made with Letter of At- 
torney to make livery, Habendum 4 
die datus of the livery, 388, 389 
Diſſeiſin of a Rent Seck, for refuſing 
to pay it, being demanded, at the 
place where it is iſſuing, _ 508 
Tenant in Remainder diſſeiſed, not 
knowing thereof, levies a fine to a 
Stranger; Whether it ſhall bar his 
Right, and inure to the benefit of 
the Diſſeiſor, 284,303,305 


Diſtreſs. 


Where a Diſtreſs may be maintained 
by one who claims by a Conuſor by 
fine or other Record, without a Sci- 
re facias, 598 

Diſtreſſes for valore Maritagij relief, 
or for Amercement in Leet; Whe- 
ther maintainable, 


% 


533,534 


Divorce. 


What be abſolute, and what tempora- 
155 ; 462,463 
Fropter ſæuitiam, 16,461,462,463 


Double Plea, 


Where it ſhall be, if he confeſs and 
avoid and traverſe, and how it ought 
to be ſpecially alleadged upon De- 
murrer, | 61 


Daower, 


Ol what things it is demandable, 300, 
301. 

Demanded againſt equity and the 
husbands agreement, at the time of 
the purchaſe (That inſtantly he 
ſhould reconvey it) Whether it 
ſhall be recovered in a Court of 
Equity, 190, 191 

Nunques accouple que Dower pleaded , 

351,352 


1 
— 


Ejedlione firmæ. 


O F what things it lies, 
Whether it lies for Tythes, 301 
Whether it lies for him who hath only 
primam tonſuram in Land, 362 
Of 100 acres of Bogg in Ireland, 512 
Of a Piſcary, 492 
De uno Repoſitorio, 5545555 
W hat ſpecial Plea is allowable therein, 


404 


Election. 


Where it is at the election of the party 
injured to have ſeveral Actions, 


242,2435303,5 39,540. 
Ellgit. 


Whether the Bailiff of a Liberty, who 
hath return of Writs, may make an 
extent upon an Elegit, and deliver 
the moity, | 31 

Where the Writ recited the Jus, 
ment, & quod elegit extcutionem of 
the goods and moiety of the Land ; 

C319 2 and 
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—_— — — — — 


— — 


and in the Precept to the Sheriff the 
words, Mediet atem terrarum & tene- 
mentorum were omitted: whether 
it might be amended, 162, 163 


Emblements, 515. 


Encloſure, 432, 433. 
Endictment. 


where a perſon endicted is not con- 
victed or acquitted, he may be ar- 
raign'd upon a new Endictment, 
| 147 
Where the perſon endicted ſnews any 
exception in Law, any one not aſ- 
ſigned may be of Counſel for him, 


1471 


Whether void by the outlawry of one 
of the jurors, 1347147 
'Where it ſhall be avoided for falſe La- 
tine or want of form, 464,465 
It cannot be found but by Jurors ot: 
the County, although it be in a Cor-. 
poration whoſe Liberty extends in- 
to two Counties, 379 


Endictment for Nuſances ought not to 


be quaſhed without a Certificate, 
that the Nuſances be avoided or re- 
moved 584. 
Endictment for perjury ought'to ſhew 
the cauſe of the perjury: But other 
wiſe in an Action for words con- 
cerning perjury, - - 322 
Endictment of Treſpaſs before Juſti- 
ces of Peace, and traverſed; Whe-| 
ther it may be tried the ſame day or 


Seſſions, 315, 349, 438, 439,448, 


442. 1 
Endictment of forcible entry, upon 
Statute of 8 H. 6. in Tythes, 201 
Of a Common Barrettor , contra for- 
mam diverſorum Statutorum, 340 
For perjury, 3529553 
For ingroſſing a great quantity of Hay 
and ſhews not what quantity, viz. 
Loads or Truffles, &c, is void for 
the incertainty, 380,381 
Endictment of ſeven and twenty per- 
ſons, for ingroſling and ſelling to- 
gether, 380,381 
Endictment for ſcandalous ſpeeches of 


a Juſtice of the Common Bench , 
503 


Upon the Statute of Weſtminſter 2. cap. 
46. for throwing down Incloſures 
of improvements, and the proeded. 
ings thereupon, 280,8 1,43 9,440 

Upon the Statute of primo Fucobi, for 
taking a ſecond Husband, the firſt 
living, 486 1,462,463 

Upon the Statute" of 4 & 5 Phil. o 
Mar. for taking a Maid againſt her 
will, | 465 

Upon the Statute of 3 H. 7. for taking 
a woman againſt her will and mar- 


rying her, 482, 483, 485,489,493 


Endictment of Battery for abulip an 
Infant under ten years in lying with 
her, | 332 

Endictment for robbing a Chamber in 

an Iuns of Court; and whether it 
may be ſaid tobe Domus manſtonali 

of him who is robbed, 473,474 

For burning of his own houſe e inen 
tione ad comburlndum ædes ulienas, 

256. 

Of an Anabaptiſt, upon the — 

5 Elix. 593 
Endictment for Recuſancy, 10,504 


Enfant, 


What Contracts, Covenants,Oblige- 
tions, or other Acts ſhall bind him, 
"oF 179,502 
Whether he may be Grantee of àn Of- 
fice after an Eſtate for life, exercen- 
dum per ſe vel ſuſficientem Deput tum, 
2 6,55 
Whether he ſhall avoid bs 1 
Recovery againſt his Gardian, the 
Judgment being by default of the 
Vouchee, | 307 
Enfant Executor takes the principal 
money upon a Bond forfeited and 
makes a Releaſe : whether it be 
good, 490. 
Enfant, Leſſee for years, takes another 
Leaſe for the ſame term and the 
ſame Rent, and with the ſame 
conditions, &c. 522 
Whether he ſhall be admitted to ſue 
| by Gardian, or by prochine amie, 86, 
161. 
Ought not to he amerced, 410 
What Office he is capable of,&c. 5 56, 


557. 
Exquiſtion, 


3B AY 8 , bon ors 


9 


J. 


- Whether Dower demanded againſt | 
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YN nquiſition and Enqueſts, 


For preſerving encloſed grounds,upon 
the Statute of Weſtminſter 2. 280, 
28 1,4397440. 


Enquiry of Damages. 


Whether it ought to be by the Jury 
after demurrer upon evidence; or 
by Writ after Judgment, 143 


Equity, 


whether an Aſſignee in truſt be char- 
geable with the receipt of his Com- 
panion, 0 312 


Equity and the husbands agreement 
mall be recovered in a Court of E- 
quitys 190,191 
Error. 
Whether it may be aſſigned againſt 
the Record, 53 
Whether aſſigned againſt the Record 
it be inſufficient,although aDemur- 
rer be thereupon, | 53 
Not to be aſſigned, where it is for the 
eaſe or advantage of the party who 
would aſſign it, 437 
Becauſe the Judgment was Ideo in mi- 
ſericordia, or Ideo capiatur, where 
it ought not to be; and where it is 
in other manner than it ought to 
i be, 32,340 
Where the Verdict finds damages ab- 
ſolutely, upon part whereof is a de- 
murrer, where it ought to have been 
generally and conditionally given 
upon the Iflue found; ſo meerly 
croſs, It is nofamendable, 32,33 
Whether Error may be brought in the 
Exchequer Chamber of a Judgment 
in the Kings Bench, in an Action 
of Scandalum Magnatum „ 142, 


143. 
hs. that theCourt being created 
by Patent, the Proceſs was awarded 
ſecundum conſuetudinem Ville, 143 
Error brought to reverſe a Judgment 
for prepoſterous and too prolix 
pleading, 164 


— 1 


Whether error lies, where Judgment 
is entred againſt one Detendant in 
Treſpaſs, and a Nolle proſequi was 
entred before againſt the other De- 
fendant, 239 

Error for giving day till the next 
Court, without mentioning a day 
certain, | 254. 

Error for omiſſion of a Capizs upon 
an Indictment of Recuſancy, re- 
verſed for that cauſe, 505 

Error, becauſe the Trial is by fix Ju- 
rors only, although it were alledged 
to be ſecundum conſuetudinem, 259, 
260. 

Error where there were proceedings in 
an inferiour Court after an Habeas 
Corpus cum cauſa delivered. and al- 
lowed, how it ſhall be cried, 462 

Error of a Judgment in an inſeriour 
Court, becauſe the Pleint differed 
from the ſtile of the Court, 572 

Error ofa Judgment inBattery againſt 
Baron and Feme: Where the Baron 
pleaded generally Not guilty ; and 
quoad the wounding, the Baronand 
Feme pleaded Not guilty, and quo- 
ad the Battery, the Feme pleaded 
juſtification with an averment, Ec 
hoc parata eſt, &c. 594 

Error of a Judgment in the Exche- 
quer Chamber, where it lies and 

where not, 286,300 

Error in the Exchequer Chamber up- 
ona Judgment in a Scire facias to 
have execution upon a Judgment in 
the Kings Bench, 246,464 

Whether Error lies for the Principal 
and Bail, for an Error ram in Fu- 
dicio, quam in Executione, 300408, 
481,574,575. 

Brought by the principal and Bail 

for an Error in the principal Judg- 
ment and Execution againſt the 
Bail, & therefore abated, 574457 5 
If it lies for the Bail for an Error in 
the principal Judgment and in the 
Execution, or tor the Execution on- 
ly, 481,561 
Brought by the Bail for a Judgment 
given againſt the Principal, 561 
Where an Infant ſuffers a recovery by 
his Guardian, the Judgment being 
by default of the Vouchee, 307 
Where judgment is given for all, 


Where 
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where theTenant pleads but to part 
ina Writ of Right, and Iſſue raken 
and tried thereupon, . 
Whether it lies ſor the King upon an 
Indi ment of Recuſancy, 505 
Error to reverſe a Fine acknowledged, | 
415,416 
Error, becauſe more Jurot̃s than — | 
vwere in a Writ of Enquiry of waſte, 
= 4: , 414 
Error where Writ is awarded to the 
Coroners, where the Sheriff is Plain- 
tiff or Defendant, .. - . 345,346 
Where three Executors ſue, and the 
+.- one is ſevetꝰd, and Judgment given 
for the two who prolecute;zwhether 
it be error, 420,421 


310,311 | 


' Error brought againſt threeExecutors 
where one appeared and confeſſed 
the- Action and Judgment, Quod 
recuperet Debitum againſt the three, 
and Execution ae honis Teſtatoris, ſi 
tantum, and damages de. bonts pro- 
priis of him who appeared, and 
© Miſericordia againſt all, 564 
Where the Venire ſaciàs is againſt two | 
Defendants and the Iſſue tried; 
whereds the one was dead before 
the Venire facias awarded, Whether 

it be error, 426 


Where Juſtices of Peace proceed to | 
trial upon an Indictment of Treſ- 
p3ſs, the ſame day that it is found 
and traverſed, It is erroneous, 340, | 

438,448,449. ; 

Error of a judgment in an inſeriour 
Court, becauſe it was Ideo conceſſum 
eff, where it ſhould have been Iaeo 

conſideratum eſt, & c. 442,443 

Whether it be error in a Judgment of 
waſte, where it was aſſigned in cut- 

ting down 20 Appletrees; and the 
Jury find the waſte in cutting down 
two Appletrees, and no judgment of 
Ideo in miſericordia pro reſiduo, 453 

Error of a Judgment in the Common 
Bench; it it may be reverſed in part 

and aſſirmed in part, 471 


Error brought here of a Judgment gi- 
ven in /reland, and reverſed ; how 
the proceedings ſhall be thereupon, 
5115512 

Error lies not where Judgment is en- 
„ tre d 2gainſt the Defendant by de- 
: fault, 


. 
4 4 


Error, Becauſe the Judgment was 
Quod querens nil capiat per Breve, 
where it ſhould be Nil Capiar per 
Billam, ; 580 

Error in. part of an Order cannot vi- 

tliate the whole Order, 471 


Eſcape. 


Where-it ſhall. be where a Priſoner 
goes at large with his Keeper, by co- 
 lour of an Habeas Corpus, 14,466 
Whether the eſcape of one jn Execu- 
tion be cauſe of diſcharge of the 
other Debtor, 74 
Eſcape and breach of Priſon, the diffę- 


rence, 210 
Effoyne, 

How, and when to be made by the 

Judges, I 3,14,200 


Ought not to be caſt for the Defen- 
dants or Tenants,where they appear 


by Atturney, 511 

After once default and reſummons, an 

Eſſoyn is not allowable, 341 
Eſtate. 


There cannot be a ſra d ion of Eſlates 
in Deeds, 548 
Eſtate contingent, by what act it ſhall 
be deſtroyed, 102, 103, 364, 519 
Where an Eſtate of Inheritance ſhall 
be created by Deviſe, 230,447 
Eſtate limited to Baron and Feme in 
the Habendum to the uſe of them 
and the heirs of their bodies ; whe- 
ther it be an Eſtate tail, 230,245 
Eſtate for life limited by expreſs limi- 
tation, ſhall not be an higher Eſtate 
by implication, 367 
Eſtate upon ſurrender of a Copyhold 
to the uſe of one for life; and for 
want of iſſue of his body, to the uſe 
of another and his heirs: What 
eſtate the firſt hath, whether for life 
only or not, 367 


Eftoppel. 


Leaſe by Indenture ſhall effop the 
party in pleading : But the truth 
being found by the Verdict, the 

Court 


114 


4206. 
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| Court ought to adjudge according 
to the truth, ö 
Where an Eſtoppel may be againſt an 


| Execution upos a Record of An- 
der of a Felon removed out of ano- 


| ther Court, 


Eſtoppel, 478 
Eſtrauger. 
Whether a party named in aDeed that 
doth not ſeal it, ſhall be counted a 


Stranger uato it; and when he ſhall 
take advantage thereof, 289 


Exception. 


Whether it may be after the limitati- 
on of an Eſtate, 437 


Excbequer. Vide Court. | 
Excommunicats capiends, | 
How it ought to be made, 199,199, 
W 4 it ſnall be good, not —.— 


for any of the five cauſes mentione 


in the Statute of 5 Elis. 197, 199 
Whether, being at the Suit of the par- 
ty, he ſhall be diſcharged by a gene- 

ral pardon in Parliament, he not be- 

ing excepted therein, 199 


Execution. 


Execution without ſatisfaction, js no 


bar, : 71 
Taken againſt ons is no bar, byt that 
be may ſue the other, 


75 

One taken in Execution in. London, and 
removed by Flabea Corus into the 
Kings Bench, ſhall be committed 
There in execution for that Debt; 
and having diſcharged all cauſes in 


tho Kings Bench, ſhall be remanded, 


128 


Whether it ſhall be awarded, where 


the party formerly taken, reſcued 


+. - himſelf and eſcaped ,. 75,109,203 


240035Fo LY 
It cannot be of a Judgment in an in- 
feriour Court by Cerciorari and Mit- 
timus thereupon, - 3+ 
What Execution fhall be taken forth 


An againſt him, who, hanging the Suit, 


i made a Peer of the R 


ealm, 2057 


Upou a Sci fariat by the husband, 
upon a Judgment in Debt brought 
by him and his wife, as Adminiſtra- 

Nix, 464 


Execitor, 


Who may be an Executor, * 
Whether pon a Non · ſnit he ſhall pay 


Coſts, 29 
Whether he ſhall be charged in the - 
Deber and Derinetin Debt, ſor Rents 
upon 8 Leaſe for years made to 
the Teltator,arrear after his death, 
| 225 
Whether he may diſtrain for a Rent- 
charge granted by the Teſtator for 
divers years, the years being deter- 
mined, . . 471 
Whether an Executor or Admipiftra- 
tor ſhall be inforced to find Bail 
upo the Statute of 3 J, ina Writ 
of Error, er (bgll have a Superſedeas 
without Bail, 59 
Where an Executor ſuffers à Judg- 
ment in Debt, for a debt of the Te- 
ſtator, and dies inteſtate ; whetbec 
a Scire facias lies upon this Judg- 
ment ⁊gainſt the Adminiſtrator of 
the firſt man, 167 
Whether Judgment ſhall be againſt an 
Executor for the intire Debt,where 
it is found that he hath Aſſets hut 
for part of the Debt, 167 
Whether an Executor ſhall be charg- 
ed in Debt by a Contract aſſigned 
by the Commiſſioners of ä 
8 1 


Where at Executor or Admioiſtrator 
- | :ſhall be ſaid to be aſſignee, 289 
How the anchority of Executors may 
be d. 6 2937420 
What mall be ſaid to be an Aſſent of 
qu Executor unto a Legacy, 293 
Whether he ſhall have an action a- 
gainſt a Sheriff, for not returning a 
nix, and for what wrongs done 
in vita Taſtatonit, 297 
1 — ſhall be charged de 
onis propriis, 5 18,5 19, 526,62 56 
Whether he may plead a — — — | 
| payment of money at a day to come 
againſt 


* 
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againſt a Debt upon an Obligation, | 


| 363 
Whether the Executor of an Obligee, 
being alſo Executor to one of the 
Obligors, may have debt againſt 
the ſurviving Obligor, 372,373 
Whether an Executor, accepting the 
principal Debt upon a Bond forfei- 
ted, and making a Releaſe, it ſhall 
be a Devaſtavit for the reſidue, 4.90 


Whether Executors ſhall have the |. 


next avoidance of a Benefice grant- 
ed unto their Teſtator for life only, 
| | 505,506 
Executor de ſor tort 5 whether charge- 

able where an Adminiſtrator hath 

fully adminiſtred the Teſtators 
© - goods, 88,89 


Expoſition. 


Of Statutes, how to be made, 34,8 3, 
| 


845855533. 


Of Deeds, 173,548 
Of Words, 222,393 
Of the words cum pertinentiis, 17,18, 
57,169,482. 
F irmum facere, 202 
Provided, 128,129 
Si modo, | 475,476 
Terdecem annos 386 
Quinginta for Quinquaginta, 259 
Sol vendo, 289 
Cat alla, 003445 {2.7 Oh 293 
Repoſtorium, \-- 555 | 
Cum ſera appenſa, 


562 
Extent, | 


How goods extended before the Libe- 


rate are bound thereby, 149 | 


How to be made by the Bailiff of a Li- 
berty upon an Elegit, 319 
Whether it may be awarded for a 
common perſon againſt one who is 
in Execution for Debt to the King, 


389,390 


Upon a Statute Staplezwhether' it may 

be by the Sheriff when the party 
dies, aſter the Teſte of the Writ and 
the inquiſition taken, 451,452,457 
458,49. ow 


i 


Ext inguiſument. 


Where it ſhall be of a way by unity of 
poſſeſſion, 418,419 
Parſon, Patron, and Ordinary, before 
I3 Elix. made a Leaſe for ninety 
nine years, (there being a former 
Grant of the next avoidance!) The 
Parſon dies; the Grantee preſents 
an Incumbent., who avoided the 

+ Leaſe, It is thereby totally extin- 
guiſhed, as to his Succeſſor, 582 


Extortion. 438,448,449 


lth. 


A — 


Falſe Impriſonment. 


W Here one is arreſted upon a 
Capias and the Writ not re- 


turned at the day, 46, 447 
Fees. 71 


What Fees Sheriffs ſhall take for ſer- 
ving Executions, 2867297 


Felony. 


Whether the burning of a mans own 
houſe maliciouſly, to burathe hou- 
e be telovy, 376,377 


37 . 
| Whether it be felony in a Souldier to 
depart from his Conductor without 
Licence, 71 
Where Felony committed in one 
County may be tried in another 
adjoyning County, and where not 
Mont: | 247 248 


. © Feme;; 


Whether it be Felonpin:a woman di- 
vorced to take a:ſetond husband, 
the firſt living, 461,462,463 
Where one attempts to break. opeu a 
houſe, with an intent to commit 
Burglary, or tokiH any therein and 

a Stranger within the houſe kills 
him, it is no Felony + 514 
„ng tu. I IG uon 


* 4 
99 „ 1 * 
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What ſhal be faid to be forcible taking 
a Maid againſt her will, 488,489 
Feme ſole recovers in an Action, and 
before 


” 
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before day in Banco takes Baron a 
ſhall have her Judgment, 232 


With proclamations and five years 
paſſed, whom it ſhall bar, 576,577 


Feme ſole Merchant, how to be ſued, | With Proclamation to the heir, who 


MAIS 68,69 

eme covert, where ſhe ſhall be prejudi- 
ced in her Inheritance by her Huſ- 
bands Act, | 7 
Whether, if ſued with her Baron, ſhe 
may appear to avoid impriſonment, 


Co 58,59 
Cannot be charged with her husband 


for converſion of goods to the uſe 


of them, 2544944957519 
What Goods a Feme Covert may have 
519,554 


Feme Obligee takes one of the Obli- 
gors to husband, It is a diſcharge for 
all the Obligors, : $51 

Joyn with her Husband in a Letter of 
Attorney todelivera Leaſe, 165 

To what intents ſhe may make a Will; 
and where the Husband is tied to 
perform it, ö 

Feme divorced takes a ſecond husband, 
the firſt living: whether it be Fe- 
lony, 461,462,463 

Vide tit. Baron & Feme. | 


Fieri facias. 


Baron & Feme Executrix ſued in debt: 
And upon judgment and Ficri fa- 
cias, nulla bona being returned, the 
plaintiff procured a new Fieri faci- 
, & quod ſcirs facias to the De- 
fendants, to be in Court ſuch;a day: 
; . who then appeared and demurred 
upon the Writ: which being ad- 
- judged: good; and that they ſhould 
. anſwer, they impariing, Judgment 
was given by N4bil dicit, That the 
Plaintiff ſhould have Execution de 
=_ propriis, 518, 519, 526, 527, 


28. 
: Fines of. Lands, 524, 525. 
What ſhall bar the heir in tail, 434, 


bine and I onclaim, what Actions it 
bars, and who may take advantage 
thereof, that hath nothing in the 
Land, 110, 156, 201, 576,577 
Fine with Proclamations, at what time 
and by whom they ſhall be ayoided, 
e trig k 613 146,137200 


5 6 155 
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219,220,376, 597 


— 


enters during the Nonage of the 
Deviſee, and Nonclaim within five 
years; whether it ſhall bind the 
Deviſee, 200,201 

Levied by F. S. Uncle of A. an Ideot; 
who was ſeized of the Inheritance, 
the ſaid 7. S. dying in the life of 

A.) ſhall not bar the Grand-child 
of the ſaid F. S. 524 

Fine levied by the Diſſeiſee to a ſtran- 
ger; where it ſhallenure to tue be- 
_ of the Diſſeiſor, 363, 30 5,483; 
454. 

Levied by a Diſſeiſee to a ſtranger, not 
knowing of the diſſeiſin; how it 
ſhall enure, 484 

Levied by the eldeſt ſon, heir in tail, 
who dies without iſſue in the life of 
his father, Tenant in tail: whether 
his younger brother ſhall be barred 
by this fine, 434,435 

Levied by him who occupies in truſt 
and hath the Inheritance and Non- 
claim; whether it ſhall bar his 
Leaſe for years, 110 

Whether it may be levied of a place 
known, without mentioning of any 
Viltor.Hamlet ; where it lies, 2 19, 
269,276. 

Quod partes finis nibil habuerunt, 514; 
524. 


Fines aſſeſſed in Courts, 


* 
z 


Aſſeſſed by Judgment openly in 
Court, cannot be qualified, 251 
How they ſhall be aſſeſſed in Judg- 
ments upon Informations, 251 
Aſſeſſed for Treſpaſs in a Foreſt, may 
be levied by Proceſs in the Kings 
Bench, 409,410 
Aſſeſſed by the High Commiſſioners, 
Ho to be levied, 113,114 
Impoſed upon an Atturney, for proſe- 
cuting Actions without ſuing origi- 
nal Writs, 74 
Impoſed upon an Attorney, for falſi- 
fying and forging a Writ of Capiat, 


SY 88 7 
Impoſed upon a Clerk, for entring . 
certifying a too prolix Record in 
abuſe of the Subjects, 164 
Mmmm © For 
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For amending a Record before and 

without direction of the Court, 278 
For a miſpriſion in a Record, 278 
Fine not impoſed, quia pauper, 74 


Firſt Fruits and Tenths, 


The Books of the valuation of them, 
when compoſed, 456 


Foldcourſe. 


Whether a Foldcourſe may be divided 
432 


Forcible entry. 


Endictment upon the Statute of 8 H. 
6. of forcible entry in Tythes, 201 
Whoſoever is owner of the Soil — 
enter lawfully and detain with force 
againſt any who pretends to have 
Common there, 488,489 


Forfeiture. - of 


Whatſhall be forfeiture of a Jointure 
within the Statute of 11 H. 7. 244 

By the-husband of his Copyhold in 
right of his wife: where it ſhall 
bind the wife and her heits, aſter the 

| husbands death, | 

Whether aCopyheld may be forfeited 
by making a Leaſe thereof for one 
year without the Lords Licence or 
ſpecial cuſtome, 233,234 

Whether it may be forfeited for not 
paying the ſet fine, + 196 


Foreſt. 9757 I 


Where the Jultices Seats are te be 


held in Foreſts, 409, 410 
How fines, in Juſtices Seats i in Foreſts 
. aſſeſſed, may be levied, 409,410 
Whether ForeſtLands purchaſed from 

the King, which were exempted 
from payment of Tythes, ſhall be 
- diſcharged in the hands of the Pur- 

chaſors, | 15 9 


F diſs and Liberties. 


How they may be deſtroyed or aber | 


mined in Parks, 59 


Where they ſhall be ſeized for abuſing 
them, 253 


Franktenement. 


Where it may be granted by Copy, 200 
Whether he ſhall be ſaid to have a 
Franktenement who hath primam 
tonſuram only in a Meadow, 362 


Fraud, Vide Colluſun. 


Gavelkind Land, 


I's: properties and Cuſtomes, 584, 
561,562. 


Grants, 


Grants of Land and Common; wbe⸗ 
ther it ſhall be intended to be in 
groſs or appurtenant, 30o, 301 

Of a Rent: whether it ſhall be by the 
word Reddendum &. ſol uendum in an 
Indenture of Leaſe, 288,289 

There cannot be a Grant of an Inheri- 
tance in futuro, 448,547 

Of aterm, Habendum after the death 
of the Grantor z Itis an 33 
Brant and a void: Aabendum, 1 

Of the next avoidance of a Church 
- unto one during his life; whether 
his Executors after his death ſhall 
lave it, 505766 

None may entitle hanſelf to any Co- 
þy-bold, but he muſt ſhew . — 
"thereof, OW 34 4 

The addition of's falſty i in a Dede — 
Grant, ſhall ney Shar where 
"there wy any ce er e 


Grants ef "IM A 


Where it mall be void for non: recitsl 
or mif-recital of a former Grant 
thereof ; and where A non - 
ſhall help it, Atl ON 

Where an Offices Found for — * 
by Commiſſon àmder the (Great 

Feal; where the Kings Grant thall 
de good, and where not, 172,173 

Ofa Meſſuage and Land appertaining 

thereto; 


8 


' Habeas Corpus by one who was com- 
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thereto; how it ſhallbe conſtrued; 
and what Lands in the*Kings caſe 
ſhall be ſaid to be appertaining, 21, 


2d. | - 

Where there is a falſity in point of pre- 
judice tothe Kings benefit or a miſ- 
information of the Kings title, or 
upon a falſe ſuggeſtion, There all 
Grants made by the King ſhall-be 
void, 54.8 


. Habeas C or pus. 


IN an Habeas Corpus the return of 
1 the cauſe of the commitment of 
the Priſoner ought. to be certain , 
133,558,559»593 
If no cauſe of commitment be return- 
ed in the Habeas Corpus, the Prifon- 

er ſhall be diſcharged by Bail, &c. 
5077552 

Habeas Corpus, and Cerciorari to re- 
move a Priſoner attainted for Felo- 
ny in another County ; and Judg- 
ment to have execution given in the 
Kings Bench, 176 


— — 


To remove a Priſoner in execution, 
How, and in what manner he ought | 
to be uſed; And where it ſhall be an 
eſcape, under colour thereof, 466 

For a Priſoner committed by the 
Lords of the Council, and returned 
thereupon, 1335168, 579 

To remove a Cauſe, and the proceed- 
ings thereupon, out of an inferiour 
Court, 26 1 

Upon Habeas Corpus, Priſoners diſ- 
charged without Bail, 569, 570 


mitted by Order of the Exchequer, 
ſor not paying a fine impoſed. upon 
him by the Eccleſiaſtical Commiſſi- 
oners, $79,582 


Habendum. 


Where repugnant to the Grant, how 
to be conſtrued, I 55,400 
To one, to the uſe of another and his 
\. Heirs 5 Whether this limitation of 

the uſe gives mote than the Eſtate 


| 


for life, 230,245 


Habere facias poſſeſſionem, 
How to be awarded into Ireland, 512 
Hariots. 


Whether he who demands an Hariot, 
and demands thereupon, ought to 
ſhew the kind of beaſt;and the price 


thereof, 260 


Hetr. 


The words in 4 Will which diſinherit 


an Heir, ought to have an apparent 
intent, | 369,450 
How the heir ſhall be charged, where 
he denies the Deed to be his Fa- 
thers, 336,337 
How he ſhall be charged in a Scire fa- 
cias upon a Recogniſance of his Fa- 
thers, 295,296,312,317 
Whether he ſhall have the rent, where 
theLeſſee covenants to pay the rent 
tothe Leſſor, his Heirs and Aſſigns, 
207 

Upon a — — for the payment of 
mony, performed by the Daughter; 

2 Son is afterwards born: Whether 
the Son or Daughter ſhall have the 
Land, | 87 


3 
where an Honour conſiſts of ſeveral 


Manors, How the Courts of the 
Manors are to be holden, 367 


Hofiler and Iun-kęeper. 


May detain the Horſes of his Gueſts 
for non- payment of their paſtu- 
rage: But ſo cannot a private man, 

2715272 

Whether an Inn-holder is within the 

Statute of Bankrupts, $549,559 


Hue and Cry, 


When, and how it ſhall bind, 37 
Whether it may be made in the ad- 
joyning Hundred, 37,41,3794442 


Mmmma High- 
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High- way. 


Incloſed an Information brought 
thereupon, 184,185, 266,267 


— 


Feofayle. 


Here it is aided In the Kings 

V Suit, 3129315 

In a bis petitum in Dower, 301 
where the recital of the Bills is in pla- 


cito tranſgreſſionis, and the Declara- | 


tion is in an Action upon the Caſe, 


325 
Where the Declaration is variant from 
the original Writ, 327 
Vide plus in Statutes. | 
Implication. 


Where it ſhall increaſe an Eſtate, and 
where not, 367 


Impriſonment, 


Where it ſhall be appointed bycthe 
Commiſſioners for Eccleſiaſtical 
cauſes, and where not; 114 

Impriſonment during life is not uſual · 
ly awarded, but where there is an 
awarding of forfeiture of Lands du- 
ring life, xn). 504 

None may ſtay or impriſon any with- 
out an Officer,unleſs in Felony, 235 

Vide plus Priſon & Priſoners, © 


Inducement. 


What certainty an Inducement to a 
plea ought to have, 138 
Inducement to a Travers ought al- 
was to be ſufficient in matter, 336 | 


Infant, Vide Enfam. 


8 


Information. 


Againſt an Under-Sheriff for ſeveral | | 
- crimes and miſdemeanors, 566, 567 
For Non-reſidency before Juſtices of 


Aſſiſe, FLEE | 146 


Counts . | 112,146 
Againſt the Mayor and Commonalty 
of London, for ſuffering offendors 
to eſcape, who had committed mur- 
der publickly, 252 
For a Riot and Reſcous 251,252 
For incloſing an High-way, 266,267 
W here it. thall be good for the King, 
where it is ill ſor the party who in- 
forms for the King and himſelf, 331 
Information brought in the Kings 
Bench for miſdemeanors, 579 
Wherelnformations are brought upon 
a penal Statute, where part is given 
to the King, and part to the Proſe- 
cutor, there it ought to be Qui tan 
pro Domino Rege, c. Otherwiſe it 
is where the King is only named as 
an offence againſt him, 336 
Information for the King, the City of 
London, and himſelf, againſt a Cur- 
. Mar, | 588,589 
Informers, how to be ſworn, and to 
have the motety, &c. 316 

| Ingroſſing. 


| What ſhall be ſaid to be ingroſling , 
and within the Statute of 5 EA, 6. 


23132 32, 3143315 
| Tan. keeper, Vide Hoſtler, 


Inrollment. Vide Relation, and Bargain 
4nd Sale. 


Inſtitution and Indauction. 
3545355 356,357. 


Under what Seal it may he, 342 
Trial of Inſtitution ſhall be by the 
Biſnop: Of Induction per pais, 380 
Without a Preſentation is void, 99 
Vide plus in Quare imprdit. = 


| Intenadment. 


| Where't ſhall make a Declaration and 
Plea good, 6, 63, 64,80, 195, 22 1, 
272,301, 38), 341, 363,383,380, 
39240 1, 413,426, 458,461,492, 
. 80 

Where it ſhall make a Sheriffs return 


Upon a penal Statute; where it may 


1 good, 189 


he in London, or in an inferiour | It ſhall be taken according to the com- 


mon 
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mon parlance, 192,226,510 
It ought to be conſtrued according to 
the rules of law and reaſon, 413 
Intendment ſhall not make a Replica- 
tion good, 80,94 
Where the Condition of a Bond ſhall 
be made good by intendment, 226 


Joynder in Action. 


Where it may be by the King and a 
common perſon, 256,257- 

Where it ought to be by Baron and 
Feme, - 419,437,439 

In Audita Querela by three, where one 
only was taken in execution, 443» 


444- 


Joyntenants. 


Deviſe of Lands to three, part & part | 


like ; whether they be Joyntenants 
or Tenants in common, 75 
Action real brought againſt Joynte- 
nauts or Coparceners; the death of 
one of them ſhall abate the Writ , 


574,583 


Foynture. 
* 
What ſhall be ſaid to be a Jointure 
within the Statute of 11 H, 7. 244 


Treland. 2 


How Habere facias poſſeſſionem [hall be 
awarded into Ireland, 12 

Whether a Prohibition lies for a thing 
done there, 264 


Iſſue joyned. 


pleads, when it is found in ſubſtance 

but not in words, 148 
Upon payment made 31 Septemb. 78 
Tried upon an ill and void plea; how 

it ſhall be good, 2 


Ws, 
Whether it ſhall be an Iſſue, and may 


be well tried when it is in the affic- | 
mative without a negative, and the 
concluſion is, Er de hoe ponit ſe ſuper 
patriam, & querens ſimiliter, 80, 36, 


17. : 
gend if non ſunt culpabiles in an 


Action againſt the Baron, for the 
wrong done by his Feme, 417 
Although the Plaintiff joyneth iſſue 
upon a deſective Plea, yet having 
4 good Declaration, and ſound for 
him, Judgment *ovght to be given 
ſor him, 
* 


Judgment. 


Where Judgment ſhall be 1deo in mi- 
ſericordia, and where Ideo capiatur, 
1 32,178,561 
Where the Defendants are found ſe- 
verally guilty for ſeveral cauſes and 
ſeveral damages given, Judgment 
that one of them he in Miſericordia, 
and that one Miſericordia be a- 
gainſt the Plaintiff, where the De- 
fendants are ſeverally found Nor 
guilty for part, 54,55 
Where the Defendant, after impar- 
lance pleads out-lawry , and, upon 
Nut tiel Record pleaded,fails of rhe 
Record, Judgment ſhall be abſo- 
lotely given, and not a Keſpondes 
on ter, 566 
Baron and Feme ſues in Treſpaſs; the 
Baron dies betwixt the day of Niſi 
Prius and day in Banco, no judgment 
ſhall be entred, 509g" 
Judgment againft Baron and Feme 
Executrix, by uibil dicit, to have 
Execution de bonis propriis, 518,519 
526,527,528. 
Judgment againſt Baron and Feme , 
roc capi antur in Treſpaſs, where 


the Baron is acquitted, $06,507 
Er e contra, | 513 
Judgment againſt an Infant, Quod non 
ſit in miſtricordia, 410 


ä | | How it ought to be given in a VVrit 
Where it ſhall be found for him who 


* | | 310,311 
How it alt be where ſeveral damages 
are found againſt ſeveral Defen- 
dants, $4+55-192,193 
Given for the Plaintiff, where the Iſſue 
is found for him upon an idle and 
void Plea, : 25 
Erroneous, becauſe it was Ideo con- 
ceſſum eſt, 442,443 
Againſt au Executor, when it ſhall be 
of the intire, where Aſſets is found 
but for paxt of the Debt, 167 


Againſt an Executor or Adminiſtra- 
tor 
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tor for coſts, 219 
Againſt an heir, where he pleadsa falle 
plea,which lies not in his conuſance 
436,437 

judgment reverſed in an Ejectione fir- 
ma, becauſe the Declaration was of 

a Meſſuage and forty acres of Land 
Meadow and Paſture ., and do not 
diſtinguiſh how much of every one, 


179,573 
Judgment reverſed, becauſe it appear- 


ed by the Declaration, that the A- 
ction was brought before there was 
any cauſe of Action, 
Judgment reverſed in the Common 
Bench, becauſe an Atturney there 
brought his Action by a Bill of Pri- 
viledge; and the Judgment was 
Quod querens nihil capiat per Breve 
where it ſhould have been per Bil- 
lam, 580 
Judgment reverſed in Debt , becauſe 
the Defendant pleads payment of 
211. 6s. 8. d. And the Plaintiff faith 
Non ſolvit the ſaid 511. 6 $.8d. 
and ſo there was not any iſſue, 593 
Where it ſhall be for the Plaintiff af- 
ter Verdict for him,although there 
be po original Writ nor Bill filed, 
281,282 
Where it may be reverſed for part, anꝗ 
affirmed for part, 471 
Judgment to reverſe a Judgment in 
an inferiour Court, in a Formedon 
given for the Defendant. The Plain- 
tiffs Declaration being ill, how it 
ſhall be given, 444,445 
How it ſhall be where Tenant by Re- 
ceipt makes default, 2634264 
Judgment againſt an Atturney, who 
falfly demeaned himſelf, 


78 
Againſt one who offred himſelf as a | 


Subſidy man to be bail, and ſo did 
ſwear that he was, and afterwards 
confeſſed it to be falſe, 148 
Againſt one for publiſhing a Libel, 
I 

Againſt one for ſcandalous ſpeeches, 
uſed to a Judge ſitting in Court, 

; | 504 

Againſt one for ſtriking in Weſtminfer 
Hall, ſedentibus Cyrits,, 374 
Of the Pillory and Fine for Riot in a 
Reſcous, 506,507 


Judgment againſt one for cheating 


575 


with falſe Tokens, 564 
Judgment upon an Endict ment for ta- 
king a child under the age of ten 
years, although the party did not 
raviſh or carnally know her, 332 
Judgment upos an Endictment upon 
the Statute 3 1 F. 8, for taking a 
Maid inheritrix forcibly, and mar- 
rying her, &c. 484,488,492 
For burning his own houſe in a City 
voluntarily, to the intent to burn 
the adjoyning Houſes, 378 
In Treaſon, for counterfeiting Coin, 
what it ſhall be, 383 
In Treaſon, upon the Statute 25 Ed. 3. 
for ſpeaking traiterous wor ds a- 
gainſt the King, 3325333 
Upon every conviction in Endict ments 
the Judgment ought to be Quod ca- 
piatur, 505 


| Judges and Fuſtices. 
Chief Juſtices of the Kings Bench, how 


made and amoved, 52, 65, 22 3,403 
Removed, and pleads afterwards as a 


Serjeant at Law, 375 
Juſtices of the Kings Bench, their au- 
thority, 213,464 


Juſtices of the Common Bench made 
Juſtices of the Kings Bench, and 

. how their Seniority may be preſer- 
ved, 127, 128 
Chief Juſtice of the Common Bench, 
and Lord Keeper of the Great Seal, 
both one perſon at one time, 600 
Chief Juſtice of the Common Bench 
diſcharged, and another made, 375 
Juſtices of both Benches made, 1, 2, 3, 


| 2 11,22 5,268, 339,375,403 567 


Chief Baron of the Exchequer hath his 
Office quam diu ſe bene geſſerit; but 
the Judges of both Benches are 
made durante bene placito Rogis, 203 
Chief Baron being commanded by the 
King to forbear the exerciſing of his 

. Judicial place in Court, would not 
leave his Place , nor. ſurrender his 
Patent without a Scire facias, 203 
Judge and Officer, who may be, 138 
Juſtices of the Foreſt, 499,410 
Juſtices of Oyer and Terminer, whether 
they may try Souldiers departing 
from their Captain and Conductor 

| without 


— 


— 
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withour Licence, 72 
Juſtices of Oyer and Terminer, whether 
they may inquire and take travers; 
and deter mine Endictments the 
ſame day, 44 
Juſtices of Niſi prius or Aſſiſes, their 
authority, 112,211 
Juſtices of the Grand Seiſions of Wales, 
their authority , 342 
Juſtices of Peace , whether they may 
be made by Patent, '- 239 
What Acts he may do as Juſtice of 
Peace out of the County, 212,213 
Their power of inquiring about In- 
formations, 112,113 
Cannot compel any to enter Recog- 
niſance, or may uſe any coercive 
power out of the County, 
Whether they may take Enqueſts, try, 
and determine civil offences in one 
and the ſame day, 438, 4 39,448, 


| 


May 255 money to lie in depoſito for 
the ſecurity of the Peace, 446 | 
Their power upon the Statute of 5 
Elix. of Labonrers, 213 
Ought not to aſſeſs damages them- 
ſelves without enquiry by the Jury , 
| 448,449 
Their power about making Orders in 
caſe of Baſtardy, 2135341, 350 
3517407471. 
Their power uponthe Statute of 15 
R. 4. ef forcible entries, 486 


Whether, at their Seſſiens, they may 
try Souldiers running away from 


their Captain or Conductor, 72 
A Warrant from a Juſtice of Peace to 
an Officer, for the fevying of a rate 
vnduly taxed, will not excuſe the 


213 


ſworn, cannot be withdrawn with- 
out conſent, 294 
Where if miſ named it ſhall be a miſ- 
trial, 194 
Jurors having lain all night, and not a- 
greeing, one of them by conſent 
was withdrawn, 484 
Whether jurors in a private Juriſdi- 
ction, have a power to aſſeſs dama. 
ges for the Plaintiffs loſs in another 
County, 571 


Juſtification. | 


Every one may juſtiſie theapprehend- 
ing of a Common Cheater with 
falſe Dice, to carry him before a Ju- 
ſtice of Peace, 235 

None can juſtifie the cutting of ano- 
thers Net who fiſheth in his Piſca- 
ry; But he muſt take them damage 
feſant, 228 

Where in Treſpaſs of Aſſault and Bat- 
tery the Defendant juſtifies at ano- 
ther day and place, 514,515, 572, 
573. 


1 
* 


Ning. 


VA on the King may enter 
into warranty as Vouchee by 
the Atturney General; And how 
a Remainder in tail in: him may be 
barred by barring the Remainder 
C_ . 96497 
Where the King may take advantage 
of a Condition broken without Of- 
fice, & where not, 99, 100, 1 72,173 
Where the King and a Common per- 


Officer, &c. 394,395 
How Juſtices of Peace are to proceed 
aęainſt one, who, being elected an 
Officer, refuſeth to be ſworn, 567 
Words actionable of a Juſtice of Peace 
'He is but an half ear*d Fuſtice, 22 
I could never get amy juſtice, bur in- 
Juſtice at his hands, Le 


* 4, | 


Whether one outlawed in a perfonal 
Action may be admitted to be a Ju- 


Ow joyn in Action, 256, 257, 
„ gs 
The King may wave a demurrer or 
iſſue ; but not any other perſon, 
without the Atturney Generals 
7 ED RR 
The King may preſent to any Church 
which he hath in right of Ward- 
ſhip, either, under the Great Seal, 
ox under the Seal of the Court of 
Wards, 99,100 
May try tus Iſſue at the Bar r by Niff 
prove, at his pleaſure, 147 


| 


4 | The King (ll never render in value 


ror, n 
Challenged after he waꝭ tnarked to be 


upon Voucher, 


97 
A com- 
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A common perſon ſhall not have exe- 
cution againſt the Kings Debtor » 
until agreement for the Kings debt, 

4 90 


N 39 
The omiſſion of a Clerk ſhall not pre- 
judice the King, 349 
Whether Error lies for thę King upon 
an Endictment of Recuſancy, 504 
Whether a ſucceſſor King may take 
advantage of a lapſe incurred in the 
time of his Predeceſſor, 335,336 


Where a Freehold may paſs from the 


King, without a Patent under the 
Great Seal, | 513 
Where title appears for the King, the 
Court, ex officio, ought to award for 
him, 


— —— 


Lapſe, 


Here it ſhall incur, 357 
Vide plus in Quare impedit. 


- 


Leaſes. 


Leſſee for years aſſigns over his Leaſe 
in truſt for himſelf ; and aſter pur- 
chaſeth the Inheritance & occupies 
the Land,andlevies a fine with pro- 
clamations: Whether this intereſt 
be barred,the Truſtee not claiming 
his Leaſe within five years, 110 

Where one Covenants and grants , 
That J. S. ſhall enjoy ſuch Lands 
for ſix years; and J. S. covenants to 

ay annually ſuch a ſum unto him: 
hether this be a Leaſe for years, 
| 207 

Leaſe for years by Indenture, by him 
who hath nothing therein : Whe- 
ther it ſhall bind, being found. by 
Verdict, | 110 

Whether a Leaſe for years may be de- 

viſed to one and the heirs of his bo- 

dy, with Remainders over, and ſhall 
be good by way of limitation, 230 
Leaſe, Habendum a die datus Indenture 
for life, with Letter of Atturney to 
make livery after the day; and liye- 
ry is made accordingly: Whether it 
be a good Leaſe, 8 


4 | x 95 
If the Leſſdr fell the trees, living the [| ©: | | | 
| Leaſe for years by Baron and Feme, of 


Tenant for life, and the Tenant for 
life cut them down: Whether the 


$90,591,592 


— 
Vendee ſhall have Trouer and Con- 


verſion 274 
Whether the Leſſor may have Trover 


& Converſion, when a ſtranger, du- 
ring the Leaſe for years, cuts down 
and carries away Timber Trees, 
242,243,274 

Leſſee for years aſſigns over his term, 
and the Leſſor accepts of the aſſign- 
ment; the Leſſor notwithſtanding 
may ſtill maintain his Action of Co- 
venant againſt the Leſſee, for a Con- 
—_ broken by the Aſgnee, 187 

580. | 

Leſlee for years, upon condition that 
he ſhall not alien any part above 
three years, during the term; and if 
he do, That the Leaſe ſhould be 
void : Who lets for three years, and 
ſo from three years to three years, 
during the term of his life : Whe- 
ther this be a breach of the Condi- 
tion, 511,512 
Leaſe for years, upon condition, That 
he ſhall not alien above three years 
during the term, ut ſipra; who lets 
ut ſupra: The Leſſor accepts the 
Rent of the Aſſignee at a day after: 
Whether this acceptance makes the 
Leaſe good, & c. 511,512 
Leaſe for years, to begin after a former 
L eaſe determined, which is miſ- 
recited; Quare when the laſt Leaſe 
' ſhall commence, 398,399,400 
Leaſc for years by Deed is raſed in a 
material part by the Leſſee, after 
the delivery: Whether the intereſt 
and term be determined and void as 
well as the Deed, 399 
Leaſe by a Biſhop by Indenture, reſer- 
ving the ancient rent (but mentions 
not any rent certain, nor lets not all 
the Manor together, which was uſu- 

- ally demiſed under one rent) is a 
void reſervation and a void Leaſe a- 
gainſt the Succeſſor, 95 
What ſhall be a good Leaſe within the 
Statutes of 32 H. 8, and 13 Eliz. 
bo 22,23 
Leaſe made by Parſon, Patron, and 
Ordinary being avoided by the next 
Incumbent; diſchargeth all his Suc- 
ceſſor sss, 84,85 
the Lands of the Feme: Whether 
void 


* 


* 
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void avoidable, 277 
By Baron and Feme ,; of the Lands of 
the Feme , Habendum from Mich. 
for life; and Livery is made after 
Mich. Whether it be good, 171 
Leaſe for one and twenty years, .ren- 
dring the ancient Rent, by the Ba- 
ren only, of the Lands whereof he 

is joyntenant with his Feme in Fee: 

Whether it ſhall bind the Feme , 

22,23 

Leaſe for years by Baron, ſeized in 


right of his Feme, Or by Tenant by 
the Courteſie, is void by his death, 


and not voidable, 398, 399 


Leet. 


Where it may be within another Leet, 
and the difference betwixt a Leet 
and a Torn, 75,76 

Whether for amercement in Leets & 
Court Barons upon a diſtreſs,dama- | 

ges and coſts ought to be given to 
the Ayowant, $33-5341535 


Letter of Attorney. 


By Baron and Fene, to deliver a Leaſe | 
upon the Land : Whether it is void 


or avoidable only by the Ine, 185 


Vid. plus in Leaſes, and Livery & Seiſin. 
Libels, 175. 


Liberate. | | 


Whether it may be by an Adminiſtra- 
tor, upon an Extent ſued by the 
Executor, 

Whether the ſale of the Goods of a 


Bankrupt by the Commiſſioners, to 


another of them be good after Li- 
berate, 149,150 
Vide tit, exeunt, 


Licence. 


To incloſe an High-way, when, and |. 


how it ought to be obtained,266, 
267, 


Limitation of Eftates, 


451,452 


6 


What ſhall be ſaid to be Limitation of | 


L 
Cuſtome, That the Wife ſhall have t 


' 
j 
1 


* 


an Eſtate, and what a condition, 
=} 2302345367577 
Limitation of an Eſtate upon a poſſi- 
bility, after a poſſibility is void, 577 

A 


Limitation of Actions, 11 5. 
Viae plu in Statutes. 
Livery and Seiſin. 


By an Attorney upon a Leaſe for life 
die datus, made the ſame day of the 
date, is à void Leaſe and Livery, 


941 957388, 389 
London. 


Were a Cuſtom there may be plead- 
ed againſt a Statute, 347,361 
How the Cuſtoms there, are to be cer- 
tified into other Courts, 516, 517 
One taken in execution in London, and 
removed by Habeas Corpus into the 
Kings Bench, ſhall be committed 
there, in execution ſor that Debt; 
and having diſcharged all cauſes in 
the Kings Bench, ſnall be remanded, 


; i; 128 
Cuſtome for a Feme cover: Merchant 
- there, 68,69 


Cuſtome, That one being Apprentice 
and. made Freeman, may uſe any 
Trade, 34773615516,517 

Cuſtome, That every Citizen and Free- 
man of London may deviſe his Lands 
in Mortmain, 248,576 

he 
moiety of the Goods whereof her 
Husband died poſſeſſed , 344,345 

An Action may be maintainable in 
London, which is not actionable in 
the Courts at Weſtminſter, 3 50, 387 

Where and how Wills of Lands in Lon- 
don are to be proved, 396 

Aldermen of London, their priviledges 


8 
Why the Arch-biſhop of = 
never makes any viſitation in Loy 
don Dioceſs, 340 
Act of Parliament for the relief of 
poor Citizens and Freemen of Lon- 
don; being ſued there under fourty 
ſhillings, | 
Cuſtome for the payment 


572 
of Tythes 
Nunn 


ſor 


—— - 


for houſes in London, and where the 
Suit mall be, 596 


— 


Maintenance. 


Hether it be Maintenance for 
an Attorney to folicite ano. - 

thers buſineſs in another Court then 
where he is Attorney, 
Information upon the Statute of Main- 
tenance, 


Manor. 
What it is, and what ſhall be reputed 


parcel thereof; and -what time is |. 


ſufficient to gain a reputation, 308 
AMariage. 


If a woman be violently taken away 
and married, although ſhe aſſents 
thereto by force, It is a Marriage 
within the Statute of 3 H. 7. 488 


Whether a Feme divorced from her |. 


Husband, and marrying a ſecond in 
his life, be a Felon, &c. 461, 462, 463 
Fine to the King for inveigling one, 
being drunk, to marty in the night, 
&. $57 


Marſhal of the Kings Bench. 


The Office thereof not grantable for 

years, : 
The Priſon of 
apy Local Priſon, confined to one 
place, 


Meſſuage. 


What Land paſleth by the Grant of a 
Meſſuage cam pertinentiss, » 17 


M:ſnoſmer. 
Of a corporation, here it ſhall make 


the Deed void, 160 
Of a Juror in his Chriſtian name, whe- 


ther aided by the Statutes,202,203, | 


564. 


Aiſpriſion, Vide Amendments, 
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10% 160 


222,233 


the Kings Bench ĩs not 
210,466 | 


Miſecital. 


Of a Statute, Quid operatur, 13 5 136, 

„232. ni 

Of the Kings Patents, where it ſhall 

make them void, 197,198 

Of a former Leaſe, Quere when the 

ſocond Leaſe ſhall begin, 397,398, 
400,502. '' {1 


Miſceran of the Sheriff, 22 342 24. T 
Miſuſing e Proceſs. 


Where aided by the Statute of Jeo- 
fails, | 90,91 


Miſtrial. 


What ſhall be ſaid to be a Miſtrial, 17, 
20, 202,203, 275,284,480. 
Where it ſhall be by miſnaming a Ju- 
Tor; 202,2 03 
Where twenty three are only returned 
upon the Venire facia, and twenty 
four in the Habuas Corpora; and the 
twenty fourth Juror not returned, 
was ſworn, Whether it be aided by 
the Statute of Jeofails, 2278 
Where it. is not aided by any of the 
Statutes, | 284. 


Monuſtery. 


whether Monaſteries diſſolved by the 
Statute of 27 H. &. which were free 
ed from the payment of Tythe, be 
within the Equity, &c. 


Monſtrans de fairs. 


He who comes in by act of Law, needs 
not ſhew the Deeds of his Eſtate, 
+ 
Where upon a Deed of Covenant — 
raiſe an uſe out of a particular eſtate 
to which he is not party, and yet 
claims by that Deed, Whether he 
may plead the ſaid Deed, without 
ſhe wing it; And where it ought to 
be ſhewn, 441,442 
where the Obligation ſhall be ſhewn 
by him, who is Aſſignee from the 
Commiſſioners of Bankrupts, 209 


Mort- 


Mortgage. 


Deviſe of all his Goods, and Mortga- 
ges to his Executors, is a good De- 
viſe of the Land mortgaged, 37 
Deviſe of his Lands in A. and B. to ſe- 
veral perſons and their heirs, and all 
the reſt of his Goods, Leaſes, Eſtate 
and Mortgages, &c. whereof he was 
poſſeſſed to his wife, whom he 
makes Executrix, an Eſtate for life 
only paſſed, 447,449,450 
Upon a Mortgage a Daughter per- 
forms the condition to pay the mo- 


ney, a Son is born after: Whether 


the Daughter may retain, or that 
the Son may ouft her 47 


Mortnary, 
Whether a Prokibition lies for ſuing 


for a Mortuary in the Eccleſiaſtical 
Court, 237,238 


Murder, | 


What ſhall be ſaid to be murder, 1 31, 
5377538. ; 
To kill an Officer which comes to ar- 
reſt one, although he uſeth not the 
words of arreſt, nor ſhews his 


Warrant, is Murder, 68,183,537, | 
: 8 5 
The often ſtriking and killing one who | 


makes no. reſiſtance, is Murder, 131 


— — 


* * . * 1 


Name. 
N Ame of dignity accepted by the 


—— 
\ — : 


Plaintiff, hanging the Writ: 


Whether it be cauſe to abate it, not- 
. withſtanding the Statute of 1 E4.6. 
104 
Name of dignity of a Baron deſcends 
upon one who is ſued by the name 
of Knight: What remedy he hath 
that Execution fhall not be award- 
ed againſt him, but as againſt a Peer 
of the Realm, 205, 206 
Name of dignity of Baronet omitted; 
i whether it be eauſe to abate the 
Writ, and within the Statute of 
1E. 6. 3747372 
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| Name of Corporations miſtaken,572, 


574. 

Name of a Juror miſtaken, by what 
Statutes aided, 202,203 

Whether a Sheriff ought to add his 
name of Office to Returns,189,190 
357077595. | 

Where Letters Patents name Lands by 
another name then when they came 
to the King; yet by a name certain 
Quid inde operatur, 168,169 


Nolte proſequi. 


Whetherit may be entred againſt one 
Defendant, and Judgment prayed 
againſt the other, 2 331243 


Non obſtante, 


Whether a Non obſtante of a non- re- 
cital or miſ-recital of a former 
Grant in the Kings Patent, ſhall aid 
the Grantee or not, 198 


Nonſuit. 6 


Upon a Record of a Niſi prius roll;va-. 
rying in ſubſtance from the Plea: 
roll, and a new Venire facias award- 
ed, agreeing to the Plea-roll, 2903, 
204. 5 tides 


Norece, 


when and to whom it ought to be 81 
ven, 34,3 5,132,133, 574, 57 
Whete it ought to be raken upon — 
ril, &c. 32922,393 
Of a By-law, when, and how it ought 


to be given, 498 
Nul tiet Record. 
Pleadeds 297,298,565 
Nuſances, 


Whether the erecting of a Gate upon 
the High-way, toopen & ſhut with 
the hand, be a Nuſance, 184,185 


Whether every one may abate a Nu- 
ſance upon the High-way, 184,185 
Frecting of a Tallow Furnace, &c. 2 
Nuſance, 
Nu nn 2 


510 
Nuſances 
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Nuſances o 
Court, That they are abated or a- 
voided, before the Endictment ſhall 
be quaſhed, 584 


— 


Oath, 


WW Here an Oath may be inlarg- 
ged by direction of State, for 
the executing an Office, without 
an Act of Parliament, 26 


Obligat ion. 


Obligation with a Condition and a 
Bill obligatory,the difference, 515 
Shall not be void by vitious writing, 
| 416,418 


Obligations and Bills obligatory, how | 


they Ciffers.. +... 515 
Obligation general for the perform- 


ance of Covenants doth not alter | 


the nature of Rent, but that it ought 
to be demanded, 


formance of a Symonaical Con- 
tract, is void, 361, 4257426 
With a condition to reſign a Beneſce 
upon requeſt ; whether the Oondi- 
1 | 
Obligation void, FE: 
With a condition to pay upon the 31 
of Septemb. Payment is pleaded to 
be at the day: And the Verdict 
found, there was no Payment the 


aid 31 day: :..7 
witha Der bh for the payment of 
Money at a day; How it ſba 
: diſcharged by acceptance of ano- 
ther Bond before the Gy nf Fehr, 
_ 35 
With a Condition, That the Baron ſhall 
ſuffer his Feme to enjoy the goods 
of her firſt husband without claim, 
+ What fhall be ſaid to be a breach 
thereof, | 204 
By the Baron, with a Condition to ſuf- 
fer his Feme to make a Willz Whe · 
ther it ſhall bind him; and what 
Will the Feme ia ſuch caſe may 
make, 219,220,597 


With a condition, Where it ſhall be 
good according to the intention of 
the parties, though not according 


L 


193 


t to be certified into the | 


| Obligation 7 


b 2 76,77 
Obligation with condition, for per- 


an be Symonaical and maten | 
180 


| 


to the words, 219,220 
With a Condition; Where it ſhall be 
taken according to common par- 
lance, &c. 226 
Whether an Obligation may be taken 
by a Sheriff, 287 
Quinginta for Quinqua- 
ginta, 4164417 


Ocenpancy, 477. 
. Offices and Officers. 


Officer and Judge, where one may be, 
138 
Where an Officer ſhall be puniſhed, l. 
though what he doth is by warrant 
from a Juſtice of Peace, 395 
By what Acts, and for what cauſes 
Offices may be ſeized, 59,60, 211, 
491,492. | 
How they may be ſurrendred or de- 
a 198 


ter 2 
Where, if granted in Reverſion after 
an Eſtate for life, exercendum per ſe, 
vel — Deputatum ſuum, it be 
good, 279,356, 557,558 
In Miniſterial Offices, Deputies are 
allowable, 557 
The office of Martial of the Kings 
Bench, not grantahle for years, 587 
Of the cuſtody of a Park ur Steward- 
ſhip of a Manor granted with the 
Caſual profits; how it may be diſ- 
Charged or determined, 59,60 
Of a Biſhops Chancellor, to whom 
grantable ; and whether the Gran 
tee may be ſued in the Spiritual 
Court and deprived there , and 
thereby loſe his Freehold, 65 
A Sentence in the Star-chamber can- 
| — away an Office which is a 


65 
Office of a Commiſſary; whether it 
may be granted to a Lay perſon , 


212% t 258,259 
What Offices be within the Statutes 
2 1013 Eliz. of 


Spiritual per- 

ons. 259,556,557 
What Offices an Infant is capable of, 
A* 556,557 


921 Offices by Inquiſition, 


Wherethey ought to be found, before 
the 


&- 
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the King can take advantage of the 
condition broken, and where not, 
| 100,173 
The difference and ſeyeral uſes of Of- 
fices by Commiſſion under the 
Great Seal,and by Inquiſition under 
the Exchequer Seal, I73 


Oxford Univerſity. 
Its Charters and Priviledges, 73, 87,88 


Parapharnalia. 


Hat they be, and whether 
the Husband may diſpoſe 
of them by his will, 343 


3441346, 347. 
Parceners, Vide Foyntenants, 


Pardons. 


Expoſition of a general Pardon , 349 
Whether a general Patdon by Parlia- 
ment ſhall diſcharge coſts taxed 
after the Parliament , for offences 
committed before, 9,46, 47,67, 68, 


193. i 
Whether it ſnall diſcharge coſts in the 
Spiritual Court in a Suit for defa- 


mation, 160, 193 
Whether a general Pardon extends to 
Pluralities, 3545358 


Whether the Kings Pardon, after 2 


Sentence in the Star-Chamber, ſhall | 
diſcharge the offences and all diſa- 


bilities appointed by the Sentence, 
55,56 

To what things the Kings pardon by 
Parliament, of all offences before 


ſuch a day, except for things de- 


pending by Bill, &c. ſhall extend un- 
67568, 176 


to 
Whether the Kings pardon by Parlia- 


ment ſhall diſcharge Excommu- 
nication or Proceſs of contempt, at 
the Suit of the party , I99 


Where in a General perdon by Parlia- | 


ment, there be divers offences ex- 


cepted; whether the Court ſhall al- 

low and diſcharge the party, with- | 

449 
t 


out pleading it, 


Pardon granted in Manſlaughter, t 


| tho party ſhall not find Sureties for 
his good behaviour, $97 


. Pariſh, 


What ſhall be ſaid ſuch a Pariſh as may 
make taxation for their Poor, 92, 
93.394395. 

Clerk of the Pariſh elected by the Ve- 
ſtry, 389 


Parliament. 


Seditious Acts and Conſpiracies plot- 
ted in Parliament, may be puniſhed 
out of Parliament in the Kings 
Bench, 181,182, 209, 2 10 


Parſon, Patron, and Ordinary, 
35473557357. 


Parſon, Patron, and Ordinary, before 
13 El:z. made a Leaſe for ninety 
nine years, there being a former 
Grant of. the next avoidance. The 
Parſon dies; the Grantee preſents 
an Incumbent, who avoided the 
Leaſe : It is thereby totally avoided 
as to his Succeſſors, 582 

Whether an Obligation entred by the 

* Parſon to his Patron, to reſign, be 
Simonys + | ' 7" 888 


Patents, 


Where Letters Patents ought to be 
| pleaded ſub Ano Sigillo Anglia, 
| | 460 

where Letters Patents name Lands by 
another name then when it came to 
the King, yet by a name whereby 
they acthen known, Quid inde o- 

a , 168,169 
Where the Kings Patents do not re- 
dite or miſrecite a former Grant of 
the ſame thing; Whether it ſhall be 
void, or whether a Non obſtante 
ſhall not help ir, 197,198 
Patents of the places of the Juſtices 
of the Kings Beach and Common 

Bench, how they vary from the Ba- 
rons of the Exchequer, and how 


they ſnall be determined, 203 
Whether there can be a Patent for Oyer 
and Terminer in Civil cauſes, 318 

|; Juſtice 
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Juſtice of Peace by Patent; whether it 
may be, 223 


Payment. 


Where payment of damages to the 
Plaintiff ſhall be pleaded in a Scire 
facias, to have execution or reſti- 
tut ion, 328 

Where payment being againſt matter 


of Record, cannot be pleaded as | 


diſcharge, 328 


Peer of the Realm, 


What Execution ſhall be taken forth 
againſt kim, who, hanging the Suit, 
is made a Peer of the Realm, 205, 
206. | 

Whether he ſhall anſwer in the Star- 
Chamber,&c.upon his Oath or up- 
on his Honour, 64 

Sued by Proceſs to outlawry; what 
remedy he hath to ſtay it, 205, 206 

Vicount, of what antiquity, 136 

There cannot be paſſeſſio fratris of a 
Barony, 601 


Place. 


In what Place and County every Acti- 
on is to be brought, 143, 183, 184 
Whether a Fine or Recovery may be 
by the name of a known place, out 
of any Vill or Hamlet, 269,276 


Pleas and Pleadings, 


What amounts only to a general Iſſue 
is not good, 


1 0:87 
Where adjudged ill for miſpriſion, 


427,436,437 
Where the pleading the perſormance 
of a Condition in the generality ac- 


cording to the words of the Condi- | 


tion, is good, 195 
Where neceſſary circumſtances ſhall be 
intended in pleading, 160, 186, 195 
How a Copyhold Eſtate ſhall be plead- 


ed, l 9 
Statute Staple, how it ought to be | 


363 


pleaded, 


Where the pleading of an Exoneravit 
without ſhewing how,ſhall be good 


384 | 


{ 


| 


Pleading of the performance of Cove- 
nants, according to the Condition 
of the Obligation , where one of 
them is in the disjunctive, is not 
good, 422 

Pleading the Inducement to a Travers 
needs not be ſo preciſe as another 
Plea, 442 

Of a Commiſſion by Letters Patents 
or Proclamation, and doth not ſay 
ſub magno ſigillo: Whether it be 
good, 461,180, 181 

Pleading of a Feoffment, and doth not 
ſay by Deed, and yet good, 482 

A payment being againſt matter of 
Record cannot be pleaded as a diſ- 
charge, 328 

Where matter of Fact may be pleaded 
in diſcharge of a Record, 329 

Eſtates determined need not be men- 
tioned in pleading, 420, 42 1, 506 

How a general pardon where divers 
offences are excepted, is to be plead- 
=_ 3 449 

Surrender Dimiſſionis prædictæ, and not 
of the Eſtate or Tenements, & c. 
Whether good pleading, 101 

Vide tit. Payment. 


| Pleages, 


Where Pledges ad proſequendum are 
omitted: Whether it ſhall be cauſe 
of ſtay, or to avoid the Judgment, 


92,161 
Whether money may be taken * 


Pledge, 446 
Poſſibility, 
Cannot be transferred over, 477 


Limitation of an Eſtate upon a polli- 


bility after a poſſibility, is not good, 
. 577 
Poffefſio fratris. 
Cannot be of a dignity, 60'T 
- Poſeſſio ſororis, $7. 
Præmunire. 


Attainders therein, how they ſhall re- 
late, 172 
Prerog at ive. 


Prerogative, Vide King. 

; pas 4 # w { 
Preſcription. „ 
; ; 119.5 101 
To have warren, ho it ought to be 

gleaded; - eren Hong 
That per legem Terre, he ouglit to be 
diſcharged of the payment of tythes 
for wood ſpent in his houſe for fi- 
ring, or for Fences, is not good, 113 
Where it lies for Inhabitants or Oc 
cupiers of Land, | 473,419 
Where Preſcription ought not-to be 
. perſonal;but in the thingpreferibed, 
5 32255 3264419 
Preſcription againſt a Preſeription 
cannot be, but the one ought to be 
traverſed and put in Iſſue, 432 
Preſcription de non Decimando of 
Lands in the hands of the Ring or 
Spiritual perſon; If they come to 


1 5 


a Lay-man, the Preſcription is de- | 
is the Kings Bench, 350,487 


termined. And ſo where a Spiritu- 
al perſon hath a diſcharge by privi- 
ledge, | : 


Preſentment to Churches. 


By the King, under what Seal it ought 
lebe, 99,100 
Whether the preſentation or vacancy 
be traverſable in a Quare impꝭilit, 

8 6 61,62 
Preſentatio ad Eccleſiam is always to 
be intended ofa Parſonage, 74 


Principal and Acceſſory. 


Acceſſory ought not to be cottdem- 
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| 


94 


: © Priviledges. 


Of the Univerſities, 973,74,$7, 98 
For Ser jeants at Law, and their Ser- 
vants, to be ſhed in the Common 
Bench, and not elſewhere, 84.85 
For Atturneys and Clerks of the 
| + Corirts; not to be preſſed for Soul- 
Not to bear Offices in their Pariſh, 389 
| Priviry. ; 
Where Actions ſhall be brought upon 
the privity of Contract, and where 
pon tde privity of Eſtate, 143, 
184,188, TY i 


| Procedenub. 


wh 


Granted into London, where the AQi- 
on is maintainable, which lies rot 


1 + : 

'Whete Proceſs tnif- ſued ; is aided by 
| theStatute of Jeofails, = 
Subywiil, how it ought to be ſtryed o 


; 20 3 Proll amuriù ui. 


How they obght to be made and 
| { pleaded, 1807181 


a 1 
n 


_— Prohibition, 
What ſurmiſes ſhall be good in a Pro- 


ned, but where the Principal is at- 
tainted, ; 567 | 


Priſon and Priſoner. 


Every place where one is reſtrained of 
- his Liberty is a Priſon, 


how they may be removed to other 
places, |. 7: I RISS 
Priſoners, how to be ordered, 13, 466 
Priſoner for Felony , where he ſhall 
have Counſel, and in what matters, 


* 1341473175365 


210 
Priſon of the Kings Bench and Fett, 


Vide plus tit, impriſanment. 


hibition, to ſtay ſuit for Tythes, 393 
For ſuit for Tythes of Foreſt Land 
purchaſed of the King, 94 
Toſtay a ſuit for Tyt he of Fiſh taken 
in Rivers and in the Sea, 264,339 
To ſtay a ſuit for Tythe of young 
Trees planted in a Nurſery upon 
pur poſe to be rooted up and fold to 
be planted in other Pariſnes, 526 
To ſtay ſuit for Defamation, for mat- 
ter _— atthe —_— Law,110 
 201,205430 574 — 
Whete the Wife foes the Fiowand in 
the Spititual Coutt proprer ſavitiam, 
Whether 


6— ———_—. a 


The ſecond Table. 


Whether grantable to ſtay a Suit in an | 
Appeal for ſaving coſts, the princi- | 
pal cauſe being diſcharged by the | 

Pardon, 17 ooh | 
To ſtay a Suit in the, Eccleſſaſtical 
Court againſt an Adminiſtrator to 
make diſtribution amongſt the Kin- 


dred, aſter Debts & Legacies paid, 


„ 62,63194 
Where the Chancellorſhipof a Biſkop 


dis granted for life; and he queſtion- 


ed in the Eccleſiaſtical Court con- 
cerning his ability to exerciſe that 
Office, thereby to deprive him, A 
Prohibition was granted, 65 
For ſuing in the Vicechancellors Court 
| a for temporal cauſes, 73, 


To ſtay a ſuit in the Spiritual Court 
for a Will of Goods and Lands, 94; 
115,165,166, 395,396,397. 

Prohibition denied, becauſe the party 

who prayed it, had long and often 
before in that Suit, . 
Juriſdiction of thoſe Eccleſiaſtical 

Courts, 97 

Upon the Statute 23 H. 8. for ſuing 
out of the Dioceſs in the Prerpga- 

tive Court for a Legacy, upon a 
will proved there, 97162 

To the High- Commiſſioners, where 
they ſentence a cauſe after a gene- 
ral Pardon, or meddle with a cauſe 


not warranted by primo Elis abet ha, 


Prohibition to ſtay a Suit in the Stan- 

merit, I MN 333 
To the Court of the Marches of Wales 
NN! 11 5 I, 9 7 
To the Court of 2 ty hb 
| there; where he Mas- barred by the 
common Law: or by the Statute 
of Limitations, . 5957596 


ef ji ; 
4 4294 & wW 


*11, bor”: 


1 Property, 
Whether the property of Timber 
Trop cut down in the time of the 
, ,kelleefar life, belongs to the Leſſor 

or;Leſlee, 274 
In Creatures fere nature , how to be 
claimed, 54425451554 


Proviſo. 


Where a Proviſo in a Statute may be 
given in Evidence without plead- 
ing, &c. , 315 

How Proviſoes in Deeds are to be 
conſtrued, 128,129,183 


— 


Quare Impedit. 


WW Hether the Incumbent, who 
V Y comes in pendente Breui, ſhall 
plead in bar, 


Io 
What damages ſhall be recovered in - 
Quare Impedit, 1451175, 342,348 


although it be in their Commyſſion, 

| „ 1135114 
probibition ſor two, if grantable 
where they ſeverally ſued in the 
Spiritual Court, 162 
Where a Prohibition may be granted 
- after conſultation upon the ſame 
Libel, 208 
Where it may be granted upon a ſuit 
for a Mortuary, . 3 
If granted, and the party ſtill proſe- 
cutes his ſuit in the Spiritual Court, 

he ſhall pay damages and coſts; for 
his contempt, aan 
whete a Prohibition lies upon ſur- 
miſe That the Lands of the Mona- 
ſteries were diſcharged by the Sta- 
tute of 31 HF. 8. from payment of 
Tythes, 422,423,424,425 
Whether a Prohibition lies for a thing 


Preſentation alledged and vacancy 


thereof by reſignation or death; 
Whether the preſentment or the 
manner of vacancy may be traverſ- 
ed; and what matter is principally 
— 50,5 17105 174,380, 
5868. ' 
Whether general Pardon extends to 
Pluralities, 3 5473 5573 56,3 575358 


8 | The King may preſent to any Church 


which he hath in right of his Ward, 
either under the great Seal, or un- 
der the Seal of the Court of Wards, 
995100. 12 

Whether a ſucceeding King may take 
advantage of aLapſe incurred in the 
time of his Predeceſſor, 335,336 


Qua Eſtate. 


Juone in Jreland, 264 


Where it ought to be ſhewn, 54.575 
; Qnod 


The e ſecond Table. 


Quedes deforci at, | 
Whether it lies at the Common Law, 


as # | 
How i it ſhalt be brought i in Woles,y 
79,2623 10,31 144454 5 


9 
80 8 


Vi de plus in tit. Mrit. 


Quo Warrants 


444445, 


— 


Wpere amendment mall be in a Nu 
. >: Warrento, - 144 
| Raſure of a Deed, ' 


W 


"my Recogniſance 


Pro-Poce confirpands, howi it ought to 


be taken, 


390 
For the good believiour „ what acts 
- ſhall be breach thereof, 498,499: 
Recogniſance by Bay] in the Com- 
mon Bench, how it differs ftomithe | 
2 of Bayl in the Kings Bench, 


Recerui 


Whether a Recordof the KingsBench 
may be removed by Cerciorars into 
the Chancery, and ſent by Aitti- 
mus into the other Courts to be exe. 


cured or otherwiſe, 


Whether a Record may be ayoided by | 


matter of fat, 


Where a Record for the prolixity of 
the pleadings therein was ill & the 


Clerk fined therefore, 
Recovery. 


Of damages in one Action where it 
ſhall be a barr in another Action, 


Againſt an Infant by his Gardian,who 
vouches, &c; whether it ſhall bind 


the Infant, 


Of the moyety of Land,is good for a 
third part, where he who ſuffered 
the Recovery had but a third part 
of the Land recovered, 


Here-it ſhall\be determine the 
Intereſt paſſed thereby, 398, 


_ 


451 ] 


1 


297,298 
3129 


164 


35.36 


307 


ö 


| 


| 


common — againſt a Diſſei 
— to an'vuſe ; 850 {againſt him 
| his 1 388,389 


Fae t i Corman ne 
Ke 
| Recuſants and Papiſts, 10 e 3 


1 23 


Relation. 


How acts done in Term umezihallf re- 
late to the firſt day of the Term 102 
To what time a general Pardon 2 
relate, 8 
| Whether a judgment acknowled 64 
' ſhalFrelate'to the firſt day of c 
Term or to the quarto die poſt, 102 
How Deeds inrolled ſhallbecoiiſttued 
.. to ave of re — — Acts 
800 10,21 521 1,572 
Rela 3 4 Libera tot : 1 
and return, 1148, 149.150 
Of an Attainder in ane u 
0 ther it mall be for the time of the 


, offente 1 
= Releaſe.” * 


whether à Releaſe al de OG the 


time where a Noll 2. is entred 

againſt the one Be ant, and 

de is given againſt the o- 
er, 


| I 
Releaſe by a Covenantees 3295 i 


ſhall be a barr àgainſt tie Aſſignee 
of a Covenant, the breach being af- 
ter the Aſſignment,” 


l 


| 


' Releaſe hy Baron of his Wifes Suit in 
the Spiritual Court ſor Defamati- 
on, isa good Releaſe quoad the coſt, 

but not quoad the Detamation, 222 
Two Obligees joyntly and ſeverally; 
one being ſued — pleading, the 
Plaintiff enters a Retraxit: Whe- 
ther this be a Releaſe and diſcharge 
to the other, 551 


Relief. Vide Ward. 
Remainder, 


Whether the Remainder of a Term 
may be limited after the death of 
the firſt Deviſe, without Iſſue then 
living; and whether it may be de- 
ſtroyed by the alienation of the 


IIO 


| 


firſt Deviſee, 230 
Ooono Re- 


Ide ſecond Table. : 


Remainder to the firſt Songes Tenant | 
for ne mary Wye, and to his 
heirs ; andſoto th ſeg0nd Sonne, 
emaindet to his hes D Whether 
the Fee velts preſently; 364 

- Vide Reverſe. A 


: Keminer. 
Wbere it ſhall be eſtopped by a 
5 rene de ended. ail; 


Rent, 


demanded : although 
igation for the per- 
Coyenantsand pay- 


bun wh 


War- 
145 


' Ought to be 
there he an O! 
formance of al 


ments. 
e iſe Go 


pr years of the 
nd is in revived by ſurrender 


fthe Leaſe, -'-- +; 101 
Rene, Gg Aby, Tenant for life, and 
cConfirmd by him in remainder 

within age; how it ſhall enure and 

how binde, 103 
Where rent y au- 


is granted of 4.1, 
$,a29 theother 71, 


time for 38 year 
from another time far 3$ years: 
And if the = 14 0, per annum be 
behind 115 Cc, that he may 
S. Whether this be one or ſeve- 
ral rents, 
Where the 8 
his Leſſor and his heirs ſuch an an- 
nual ſumme; Whether this ſhall be 
accounted a rent reſerved, 207 
Where in a Leaſe for years rent is co- 
venanted to th 
his Heirs and Adminiſtrators : 


7 


Whether it ſhall be paid to the 


Heirs and Executors, 207 


Whether rent reſerved to one during 

the Term fhall go to his Executors, 
289 
the 
Baron and Feme , upon a Leaſe of 
Land of the Jaron's: Whether it 
ſhall be a good reſervation to the | q 


Reſervando & ſolvendo rent to 


Feme 288, 289 


3 
Reſervation in a Leaſe of the ancient 
Rent, not mentioning what in cer- 
tain, if it reſerves or excepts any 
part anciently demiſed, it makes it a 


IP 7675 | 
ſuſpended by ac- 


diſtrain , 


ea I — why 
LeſſeeCovenants to pay to 


| void reſervation, 95.96 
Rent Seck d aut of Dale paya- 
ble at Sale, demand thereof at Dale 


-/ 8 goods Jes 
Kent Seck granted, and 6 d. delivered 


;- iN. Name of Seiſatherenf, good, 305 
Aller ker Fa eantfraks gos 
ave ot 5 abt 1 

Repliader. | 


Shall notbe allowed where admiſſion, 
inſtitution and induction is pleaded 


and iſſue is joyned upon the ad- 


miſſion, and inſtitution, where it 
out to have been upon the indu- 
ction, % 380 


Where a replication at large may be 
to a Barre at large, 1 84 
Intendment ſhall not make a repſica- 
If the replication be not good, yet if 
the Bar be ill in ſobſtance, Judg- 
oy megt hall Be for the Plaintiff, i: 5 
Where a e ſhall be ill, ba- 
1 ufe he lid not conclude his plea; 
Et bos petit, Quad inquirarur per pa- 
iam, 164 
Where there ought to bea 1 pecial re- 
plication, +: 514 


j | % * 
Repupnancie, 


Where a repugnant clauſeto the pre- 


miſes ſhall be void, and ſhall not 


— 
— 


wel tothe Leſſor, 


_; deffroy the premiſes, , | 
Where a Verdict ſhall be void, by — 
ſon of repugnancie, 495 


Requeſt, 


Where it ought to be alledged in an 

Aſſumpſit, 335,139 
Where ſpecial requeſt ought to be al- 
Wherea man is bound todoathing 
upon requeſt , or reaſonable re- 
299,300 


Vid. tit: Demaund. 


Recerpr, 


Where receipt ſhall be aſter receipt , 
and 


; | 


„ 


and what ſhall be a Travers where | 
cauſe of receipt is alledged 262, 
263 


| | Reſcous Vid, Execution. | 


Reſervation. Vid. Rent. 
| Reſpondes ouſter, 
Where it ſhall be awarded, 9,568, 
fon ©... - 


What ſhall be a good return by the | 
Sheriff in a Scire facias upon a re- 
cogniſance againſt the Heir and 
Terr-tenant, 2957296, 3 12,313 

Upon an extent made after the death 
of the Conuſee, 450, 451,452,458, 


Whether a return by the Sheriff of a 


The ſecond [ able. 


Venire facias, by his name and addi- 
tion, Nuper Vicecomes be good or 
no, 189,790,570 
In an Habeas Corpus, the retutning the 
cauſe of the. commitment of the 
Priſoner ought to be certain, 133 


Ketraxit. 


N 


Two Obligees joyntly, and ſeverally, 


one being ſued, and pleading , the | 
Plaintiff enters a Retraxit: Whether | 


this be a releaſe and diſcharge .to | 
the other, 571 


Reverſion. > AT | 


Where a reverſion only is granted, 
whether Lands in poſſeſſion paſs 
thereby, 400 

Where the Leſſor waives the poſſeſ- 
ſion, the reverſion falls in Eſc, be- 

fore the Leſſeefor years enter, 110 

Grant of a remainder or reverſion 

to commence in futuro is not good E 
x 54 


ef S * 
«+ Revocation, 


What ſhall be ſaid to be a revocation 
os Wh 1 23224 
What ſhall be ſaid to be a revocation 
of a'former Deed, 1 


Riots, 


Judgment in a riot and reſcous , 
$26,507 


1 


Scire facias, 


T cannot be upon a judgment in 
any Court , but in that wherein 
it was given, although it be remo- 
ved in Chancery by Certterars & 
Mandamus by Mitti mus Out of the 
Kings Bench, 34 
The firſt Scirefacias. upo n a recogni- 
{ance to have Execution, ought to 
be in the County where it was ac- 
knowledged, 313 
Two Scire facia's into two ſeveral 
Counties, although death be alledg- 
ed in the one, it ſhall not prejudice 
the other, 518 
Granted againſt the Adminiſtrator 
upon the recovery of a Debt a- 
gainſt an Executor, who died inte- 
ſtate of a Debt of the Teſtaters, 167 
Whether Scire facias lies to have Exe- 
cution, where the party taken in 
Execution by Capias Eſcapes and 
reſcues himſelf, 240,255 
To have Execution of a Judgment in 
Debt by the Baron ,; 2808, 227 
Upon a reconuſance of the Fathers 
_ againſt the Heir and Terr-Tenant ; 
how it ought to be returned, 295 
312,313 
Brought to avoid a Patent ofanOffice 
upon cauſe of forfeiture, 491,492 
Whether one claiming by a Conutar 
by fine, or other record, may main- 
tain a Diſtreſs without a Scire fa- 
cias, 598 
No Writ of Error lies in the Exche- 
quer Chamber upon a judgment 
in a Scire facia, 286, os, 46 
Whether a, Scire facias may iſſue a- 
gainſt the Bayle, where no Capzas is 
awarded againſt the Principal, 408 
Brought for not paying a fine aſſeſſed 
vpon him at the Juſtices Seat ofthe 
Foreſt, f 409 
Upon a Recogniſance of the Good 
Behaviour, 498,499 


Seales. 


I 


00002 


T be ſecond Table. 
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Seal. 


Where ſub Magno Sigillo Anglie 
ought to be be pleaded either inLet- 
ters patents or Proclamations, 1803 

181,461 | 

What things ſhall paſs under the Ex- 
chequer Seal, 5134528 

What ſhall paſs under the Seal of the 
Court of Wards, 99,100 

For Inſtitution and Induction, it needs 
be under the Epiſcopal Seal, 342 


Sesſm. 


Where in an Avowry Seiſin of the 
Rent ought to be alledged 5 and 

. Whereinit is only traveriable, $2, 
83784. 

Jury finding Seifin of one Coparcener 


is a ſufficient finding for both, 521 


Serjeants at Lay, 


Their _ of Creation, 1, 2, 3,4, 
67,85 
Created, 125, 1,84, 19, 56). 584, 60 
Theit Writ ovght to be returnable at 
a day certain in Term, 3 
Where they and their Servants ought 
to ſue and be ſued, Sl. 
Serjeant and chief Juſtice, 'the ſame 
perſon ſworn the ſame day, 2 
Chief Juſtice removed doth practiſe 
after as Serjeant at Law, 


Servant + 


Where in juſtification he ſhall be in i 
better condition than his Maſter, 
5 447 


Sheriff. 


When he is to be choſen and nomina- 
tedin the Exchequer, 1 Þ 147595 
His Oath, by what Law, & how there 
may be an addition thereto, 25, 26 
Whether he ought to add his hame of 
Officer to returns, 189, 190, 572, 
5737595 : 
Whether he may execute aWrit where 
himſelfis party, 416 
If he arreſt one by Capras,and returns 


375] 


not the Writ at the day, it is a tor- 
tious arreſt. But not ſo in his Ser- 
. vant or Bayliff, 4464447 
Upon eſcape of one in execution, it is 
at the parties election to ſue the Pri- 
ſoner or the Sheriff, 109 
How he ought to execute judicial 
— — notwithſtanding the death 
of the Party, 450, 451,458 
What fees he ought to A £4 — 
Executions, | 287 
What Actions his Executors are ſub- 
ject unto, : 539,540 
Information againſt an Under-Sheriff 
for ſeveral foul miſdemeanors, 569 


Ship-money, $24,601, 
Symony. 


| What it is, & if it were an offence be- 
fore the Statute of 31 Eliz,where- 
of the Common Law took any no- 


tices, 331, 351,361 
Whether it be ſuch an o . 25 


avoid an Aſſumpſit or Obligation, 

| '33753519361,42 
Whether an Obligation entred bythe 
Parſon to his Patron to reſigne, be 
Simony, 180 


Sonlaters, 


Whether their departing from thei 
— without — be Fe- 

| ny, 

Clerks and Attorneys of the FUR, as 
Weſteninſter ought not to be preſſed 
for Souldiers, _ 


Soliritor. 


Who may be a Solicitor, and whethet 
he may take any fees, 166 
Solicitor General, his annual fee, 376 


Statnie Stapte, 


How it ought to be pleaded, 363 
The proceedings thereupon in Chan- 
cery, 451452, 458, 459 
Whether one who claims by —— 
ſor by fine or other Record, may 
maintain a diſtteſs without a Scire 
facias, | 598 


Statutes, 


Z he ſecond 75 able. 


Statutes. 


Bow they are tobe expounded, 34, 
83,845 85,5 a5 a 

Where a Proviſo ina Statute may be 

given in evidence without pleading, 


315 

Where a Statue miſ recited ſhall make 

. the Declaration Ul, 1357 136, 232, 
233 

Statutes of explanation muſt be con- 

ſtrued only according to the words, 

aud not with any equity or intend- 


ment, 
vid, fit. Damages. | 


Statute of Merton cap. t. F Dower, 43 

Statute 12 Ed. 1. of Rutland of. Quod 
ei diforceat, 445 

Statute of Winton 13 Ed. 1. for Hue 
and Cry. 26, 377 &1y 3 
$79 


Weitm.z Anno 1 3. Reg. Ed. 1. 


Weſtm.2 cap. 1. de Donis Contianalibus , 
whether it extends to —_— 


o_ 2 cap.2, of Pledges found, — 
Replevin, 446,594 
Weſt. 2. cap.3. cui in vita, 43 
Weſt. z. cap. 4. Qua ei 3 
Weſt. 2. Cap. 20, of Elegits, 
Weft,'2, cap. 46. concerni ale ae 
down of Hedges, &c. 280, 281, 439, 
4405380. 


Statuta edita tempore Reg. Ed. 2. 


5. of Return by 
189 
341 


m 0 


** 


Anno 12 Ed. 2. cape 5 
Sherih, 
Anno 12 Ed. a. for Eon, 


Stat. edit. Nh Ed. 3. 


Ann Ed 3. cp. 19. of Actions by 
Extrutors, 297 
Anno 9 Ed, 3. cap. 3. upparance, 564 
Anno 18 Ed. 3. ofthe Sheriffs Oath, 26 
Anno 25 Ed. 3. cap. i. concerning Lapſe 
of Benefices, 3359336 


Anno 25 Ed. 3, cap. 2.of Treaſon, 167 


3323333 
Anno 25 Ed.3, cap. 19. for Exscut ion 


34 | 


againſt the Kings — 
| Anno 31 E4.,3.cap.11.concerning Ad- 
miniſtrators, 106,201 
Anno 31 EA. 3. cap. 17. for the She. 
riffs Turn, 273 
Anno 30 Ed. 3. cap. 46. of P robihabi- 
trons, 208 


Stat. edit. temp, Reg. Rich, 2. 


Anno 2 Rich. 2. cap. 5. de ſcandals 
Magnatum, 135,136 
Anno 15 K. 2. cap. 2. of forcible En- 
tries, 486 


| 
Stat. edit. temp. Reg. Hen. 4. 


Anno 2 H. a. cap. 1 1. of the Admiraky, 

296,297,603 

Anno 11 H. 4. cap. 9. of returnof Ju- 
rors, 1 34 


Stat · edit.temp. Reg. Hen. 5. 
Anno 8 E. 6. cap. 9. of; forcible Ene, 


Anno 8 H. 6. cap. 12. f Jeefaples 203, 
4 5564 

23 — d Sen 187, 309 

450 448-445 ; 


Stat. edit. temp. Reg. Ea * 


Anno 1 Ed. 4, cap. 1. concerming Fines 
3 in Sheriffs Turns, 


275 
Stat. edit. temp. Reg. Hen. j. 


Anno 3 H. 7. c. 1 ,of the e cee; 
16 

Anno 3 H. 7. cap. 2. of carrying a Mo- 

wan away againſt her will, 483, 385, 

438,498 

Anno 3 H. 7. cap. 10, of 65 fte, where 
the Defendant ſueth a Writ of Er- 
ror, I45, 401, 425, 590,591 

Anno 4 H. 7. cap. 24. of Fi mer, 175, 


183,194,435. 
Anno 7 H. 7. cap. 1. of Souluiers, 71.72 


Anno 11 H. . cap. 20. f Jenn es, 244 


Stat. 


"The ſecond Table, 


8 


| "Who. | 
Stat. edit. temp. Reg. Hen. 8. 


Anno 3 H. 8. cap. 1. Soldiers, 71 , 72 
Anno 7 E. 8, cap. 4. for damage, and 
| | Coſts tothe Avowant, 499353315345 


535 
Anno 14 H. 8. cap 5, of Phyſicians , 
225657257 
Anno 21 H. &. cap. 5. of Adminiſtra- 
tien and probate of Teſtaments, 106, 


6: 201,202 
Anno 21 H. $,c:6. of Mortuaries,2 38 
Anno 21 H. S. cap. 13, of Pluralities, 


146, 354, 3557853577428. 475. Ce. 


476 


Anno 21 H. 8. cap. 19. for damages 
and coſts to the Avowant, 498, $3 3. 
345542 
te 23 H. g. cap. 4. for ſelling Beer , 
Cc. 112 
Anno 23 H. 8. cap. 9. for ſuing out of 
the Dioceſs, . |... 97,162,339 
Anno 23 H. 8. cap. 15. for Coffs upon 
.'Nonſuit, 1 $42 
Anno 24. I. 8. cap. 5 
Anno 26 H. 8. 2 upon Endictments 


in caſes of Felonies, to be 1 — | 


in adjoyning Counties, 


Anno, 26 H. S. cap. 13. of forfeiture 25 


Treaſon, 427, 428,429,430 
Anno 27 H. S. cap. i0.of Vſes, 44, 218 


Anno 27 H. S. cap. 16. of Enrolments , 1 


109, 1052175 21 
Anno 27 H.8. cap. 28. of Monaſteries, 
422,42 3,434 
Anno 31 H.8 cap. I, of Joyntenants, 


44 
Anno 31 H. 8. cap. 13. of Monaſteries 
to be diſcharged 7 Tyrhes, 4223433) 


424 
Anno 32 Hs, . of difpeſs 1g Land, | 
Ce. 


34 
Anno 32 H. 8. cap. 2. C Limitat ian, 81 


Anno 32 H. 8. cap. 2. of Chamyerty , 


4352 32 
Anno 32 H. 8. of Aſſignees. 24 
Anno 32 H. 8. cap. 28. Leaſes, &c, 
22523. 4471 58 
Anno 32 H. 8. cap. 30. of Jeefcyin go, 
278,281 
Anno 32 H. 8. cap. 32 of partition be- 


twi. xt Foyntenants and Tenants , = t 


Anno 5 Eliz, cap. 9. for ben; 79» 


Common, 


Anno 12 H. 8 ca p. 34. of Crantees | 


* F — » 544 


Reverſion. 


| Anno 32 H. S. cap. 36, of Fines to — 


the Iſſue in Taile, 435 
Anno 32 H. 8. cap. 37. for Execmtors- 

to recover — 471,472 
Anno 33 H. 8 cap. 1 ſen falle tokens, 


ans 33 H. 8. cap. 20. Forfinr — 
reaſon, 20442 
Anno 34 H. 8. of Wales. 2 
Anno 34 H. 8. cap. 8. of Piyſici ant and 
Chyrurgeon. 2 SOOT 
Anno 34 H. 8. cap. 26.5 Wales, 342 
Anno 37 H. S. cap, 17. Dactors of Law, 


2 35, 2 59, 
Stat,cdit.temp. Reg, Kals. : 


Anno 1 Ed. 6. cap. 7. of Diftontinunce 
of Proceſs, 104 

Anno 1 Ed 6. cap. 14. of Chantri F: 
$1,148,249:455,456 

Anno 2 Ed. 6. «CAP. 13. for ke — 
Tythes, 

Anno 2 Ed. 6. cap. 13. Tythes fe 


ren Heath, 208 
Anno's Ed, 6, cap. 4. for ſtriking. In 
Church. 464,465 


Anno 5 Ea. 6. cap. 14 14 of Pon 
Foreſtallers, g 23153 14.3 is 
Anno $Ed.6. cap. 15. of Curriers, 588 


Stat. edu. temp Reg, Marie," 


Anno. 1 Ae cap. 9 * of Phyſicians f 


256•257 
Anno I & 2 Phil, & Mar. cap. 12 of 
Diſtreſſes impounded, 561 


Anno 4 & 5 Phil ße: Mar. cap. 3. for 
taking a Maid, &c. 465 
. #7 » Wa Ci 0. 72 
Stat. edit. temp. Regina Elix. l 
a NA us? Ss enn; 
Anno 1 Elis. concerning the High- 
Commiſſiong. - 1 01 * 1145220222 
Anno 1 Eliz, cap. 19, of Leaſes and 
Grants by Biſhops, 16, aa, 
50, 95 96, 258,279,280, 356,557 
Anno 5 Elix. cap. 4 fer auf a Trace 
vot being Apprentice, &c. 3 te, 3476 
4997516,51 7. 
Anno z Eliz, cap. 4. * binding out 
Apprentice, 2 1199 


35373544. 
"Rats 


— 
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Anno 5 Eliz.cap. 9. for witneſſes ad 


teſtificandum, 522,52 3,540,541 
Anno 5 Elix. cap. 22. concerning Lea- 
rler, 588 


Auno 5 Elix. cap. 23. de Excommunt- 


1 cus rapiemlo, a 


583 
Anno 13 Elix. cap. 7. far Bankrupt s 5 


201 149, $68,569 {:) 

Anno 13 Elix, cap 10. 

Fpiritual perſons, 

Anno 18 Elix. O54 Don, 34.1, 

8 351,436,470 471 

— 8 (hes ad 1 3.of Amendments » 
92520352232 78,282 

Anno 27 Eliz.cap.5,of Demurrers,185 
Anno 27 Eliz. cap. 8. of Errors in the 
Exchequer Chember, 142, 286, 300 

64,14. 

40 77 Elic. cap. 1 3. F Hue and Cry, 

26, 37 38, 4% 12213 | 


of Leaſes by 


Anno 27 Elix. cap. 16. Curriers.588 ; 


Anno 29 Elis. cap. 4. for the Sheriffs 
fes aun Executions, _ 287 
Anno 31 Elix. cap. 6. of Simony, 330, 
331,42 : 
— oe Eliz. cap. 2. of Popiſh Recu- 
rs AY 8. 
Anno 39 Eli. cap. 15. for Robbing in 
a dwelling houft, 47 3,474. 
Anno 43 Elis. cap, 2. of Overſeers for 
the Poor, . 
Anno 43 Elix. cap. 4+ of Charitable 
e, 40,525, 526 


statuta edita tempore Regis Jacobi. 


Anno 1 Fac. cap. 11. for marrying a 
ſecond husband, rine firſt living, 461, 
62746 

— ap Witcheraft,1 1 

Anno 1 Jac. cap. 22. of Curriers, 588 


os Far. cap · 4c Popiſh Recuſants , | 


| 504 
Anno 3 Fac, cap. 8. of Superſedeas up- 
© on @ Writ of Error, 


39 
Anno 3 Jac. c. 1 5 for reliefe of the Poor, 


$72 

Anno 4. Tac. Cap. 3+for Coſts ro Defen- 

dants, | 29 

Anno 7 Fac, Cap. 5. for double Coſts to 
Officers, 175,219½285,286, 67 


Anno 21 Jae. cap. 4. of Informations , 
112,146,316 


Anno 21 Fac. cap. 13. Feefayles, 92, 


'92723,3945395 S 


203, 204,278, 312,3 13,480, 564 
Anno 21 7ac. cap. 16. of Limitation of 
Alions, 115, 139, 143, 163, 294 
295,381,405, 513. 
Anno 21 Fac. cap. 1 & for Coſts in Alfi. 
on formards, 163,307 
Anno 21 Fac. cap. 19. of Jantgipts, 
"_ 185, 188, 190,549,550, 568 
569- 
Anno 21 Zac, cap. 23. for Utter-Barri- 
3ters to be Stewards, | 79 
Anno 21 Fac. cap. for tendring da- 
mages in Treſpaſs 264 
Anno 21 Fac, of Superſedeas, et. 487 
Statuta edita tempore Regis Carols, 


Anno 2 Car. cap. 4. concerning provi- 
feor for Baſtard Children, 341, 3505 
35, 436,470,471. FE 
Swggeſtion 
* 0 


In a prohibition ſhall be tryed by two 
witneſſes, 26B 


Summons & ſeuerpnee, 


Of one Executor, the other proceeds 
and recovers: Whether ment ion 
need be made of him who is ſum- 
moned and ſevered, &c, 420, 42x 


Proceſs lerved upon it puniſhed , &c, 
: af 602 
, Smperſedeas, 


To a Procedindo; where it is tniſ- 
awarded and well allowable, not- 
withſtanding the Statute of21 785 

| 7 

Awarded to an inferiour Court, = 
cauſe their proceedings were not 
before an Utter-Barriſter, 79 


Super ftitious uſes, 248, 249, 4535 456 
| Sarrender, 


What ſhall be a ſurrender,and how to 
be pleaded, 101,102 
If a Patentee for liſe or years of the 
King , 
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— 


King of Land or Office, takes a new 
Leaſe ot Patent thereof, for another 
Eſtate; whether it be a ſurrender, 
3 199,198 

By a Copyholder for life, to the uſe of 
another, to whom the Lord grant- 
eth it for his life; He dies: Whe- 
ther the firſtCopyholder ſhall have 
the Land back again as theremnant 

of the Eſtate in pollibility remain- 
ing in him, 204,205 
Surrender Dimiſſionis preditte,& not 

of the Eſtate or Tenements , Cc. 
Whether good pleading, : 101 
Grantee ofa Rent for life accepts of 
4 leaſe for years of part of the ſame 
Land, and ſurrenders the ſaid Leaſe: 

; Whether the rent remains ſuſpend- 
edduring the years, or be revived 
preſently by a ſurrender, 101, 102 


is attainted of Treaſon: Whether 
the Eſtate. or right of the Tayle is 
ſorfeited by the Statutes of 26H. 8. 
and 33 H. 8. 427,428,429, 4 30 
Tenant in Common may be by a De- 
vice to three, their Heits and Aſ- 
ſignes, part and. part- like, 75 
Tenant at Will makes a Leaſer for 
years, rendring rent; The Leſſee en- 
ters and pays the Rent; whether 
the Leſſee be in as Leſſee or Diſſei- 
ſor 1 82 302,303 
Vid. tit. Tayle- 


| 


Tendey, 1 


Whether tender of a Rent ought to 
be demanded, where one is obliged 


Vide Copyholas, 


T ayle, 


X/ Hat ſhall 


make an Eſtate 
Tayle, | 


22 


Whether it ſhall be by a Deviſe to a | 


brother and his heirs; and for de- 
fault of ſuch heirs, to his ſiſter and 
ber heirs, $7558 
How an Eſtate tayle in the King may 
be barred, 96 497 
Habendum to Baron and Feme, to the 
uſe of them and the heirs of their 
bodies; Whether it be an Eſtate 
© Tayle or for life only, 230,231,245 


Where an Eſtate tayle is barred by | 
Fine : Whether it may be revived | 


by confirmation of him who hath 
the Fee, | 478, 
Vid. tit. Tenant, | 


T ales. 
De circumſt antibus; where it ſhall be, | 
N | Jos 342 
Tales by Proviſo for the Defendant 
cannot bee in the ſame Term that 
the Jurors make default, 484 


Tenant. 


Tenant in Tayle, Reverſion to the 


to perform all Covenants & pay- 
ments in a Leaſe, 76 
When and where tender of amends 
for Treſpaſs by the Statute of 21 
Jac. is to be made, 2864 
Whether Traverſe ſhall he of the ten- 
der of a Marriage in valore Marit a- 
gii, or in an Action of the Caſe. in 
nature thereof, 503 


| Ferm. 

For what purpoſe the Term ſhall be 
ſaid to begin the firſt, day and when 
upon the quario die Poſt, 14. 102 

Term adjourned unto Reading, 12 

Vide tit. Adjournment. 


7 eftament 
| Rules concerning expoſition of Teſta- 
ments, 8 51, 52,369 
By whom a Feſtament or will may be 
made, and how revoked, 51, 52. 


161. 198 
Where the Teſtament of a Feme Covert 
ſhall be good, 26,219, 220 


Feoffment to ſuch uſes as ſhall be de- 

clared by his Will; He deviſeth the 
Land as a declaration of the uſes: 
Whether it ſhall enure as a decla- 
ration of the Land it ſelf, 39 
probate of Teſtaments, where to be 


made, 395,396,397 
Vids tit. Doviſes & Prohibition, 


King, makes a Feoffment, and after 


Tefte, 


Tiſte. 


How tlfe Tefte of Writs Judicial ſhall 
be made upon the death of the 
chief Juſtice, | 392 


Time, 


What tinte one ſhall have where he is 


bound todoa thing after requeſt or 
reaſonable requeſt, 299 
To make a thing parcel in reputation, 
what time is required, . 
It is not material, that the time of di- 
ſturbance ſhould be alledged in a 
Declaration, when it is but collate- 
ral to the promiſe, 497 


Title. 


What ſhall be a ſufficient title in a De- 
 claration toa Water · courſe, 499,500 


Traverſe, 


Where it hall be to the manner of ya- 
cancyalledged in a Quare Inpedit: 
and what matter is principally tra- 
verſable, 61,62,105,586 
Whether it it be taken where it ought 
not to he, it makes not the Plea dou- 
ble or ill; and where it ought to be 
. .:ſpecially alledged upon a demur- 
61562, 105 


„5 <2 
Where the taking a traverſe may be 


perillous; | 324328 
W dere, & in what Caſes there may be 
a Traverſe upon aTraverſe, 105,586 
Where a Traverſe ſhall or ought to be 

to the matter to induce a Traverſe, 


« — 7 

Inducement to a Traverſe ſhall not be 
ſo preciſely pleaded as another Plea, 

| | 9 442 
whether the inducement thereunto 
ought alwaies to be ſufficient in 
matter, I 266,336 
Whether Travers ought to be a ſpe- 
cial cauſe of Receipt, 226 


Where there is no abſolute confeſſing 
and avoiding there ought to be a 
Traverſe, | 

Where the Traverſe of the day ſhall 

make the plea ill, 


501 
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169,308 - 


There is nothing Treaſon at this day 


Whether the Traverſe ſhall be of the 
tender of a Marriage in valore Ma- 
ritagii, or in an Action upon the 
Cale in naturè thereof, 503 

Where the Defendant makes title by a 
later Grant from the ſame party , 
there thePlaintiff needs not traverſe 

f its : . 581 


Treaſon, 


To go in a Warlike manner with a 
' multityde, to aſſault a privy Coun- 

. ſellor at his houſe, is Treaſon, 483 
The breaking, of a Priſon wherein 
Traitors are in durance, and cauſing 
them to eſcape is Treaſon, although 
the parties did not know thete were 
any Traytors there, $3 


but what is made ſo by the Statute 


25 Ed. 3. 29 
No words are Treaſon unleſs made ſo 
by ſome particular Statute, 


Judgment in Treaſon for ſpeaking 
traiterous words againſt the King, 


Judgment in Treaſon for Corrs 
feiting money, 383 
petit Treaſon in the wife to murder 
her husband, and judgment there- 


upon, $31,535 
Treſpaſs, 


3 | 
Whether Action of Treſpaſs lies 
where Bayl ſuſficient is tendred to 

a Serjeant upon an Arreſt upon a 
plaint in London, and he refuſe to 
accept thereof, . 196 

It is no plea in Treſpaſs fot cutting 
his. Nets and Oates, That he cut 
them, becauſe he found the Plaintiff 

_ fiſhing with them in his Waters, 228 
For killing an Hawk, without ſhewing 
what kind of Hawk it was, and that 
ſhe wasreclaimed; whether good! , 


s | I 
Treſpaſs, ſor fiſhing in ſeperali Piſca- 
ria ſua; and taking Piſces ſuas i bi- 
1 
Treſpaſs of Aſſault and Battery 2 J. 
lu: The Defendant juſtifies en ſor 
5144515 
In 


defence 9 Julii, 
„ 


POS EE 


— 1 _ 


** 


Ti fend 7a 


— — —ũ—ũ—4— —— wum — 
* 


A fact in one County cannot be tryed 
in another, 247 
Whether upon Endictments traverſed 
tryal may be the ſame day or Seſ- 
ſions, 315, 340,438,448 
Tryal of a Priſoner by virtue of a 
Commiſſion of Oyer and Terminer, 
without any Commiſſion of Gaol- 
delivery, may be the ſame day of 
the Inquiry, : 583 
Where tryal may be in an Engliſh 
County adjudged for a fact com- 
mitted in Wales, ' 245,248 
Upon a Record of Niſi prius varying 


in ſubſtance from the Plea,Roll,the. 


- Tryalis meerly void, 20, 21, 194 
Trial of an Iſſue upon a Niſi prius Roll 
where there is a miſpriſion of the 
Jurats z Whether it be good or a- 


mendable, 275 


Tryal by ten of the principal Panel 
and two of the Tales, where there 


were but 23. in the Venire faciat te- 


turned: Whether it be good, or is 
aided by any of the Statutes, 223, 
_ 

Where twenty three only are returned 
inthe Venire faciar, and in the Ha- 
beas Corporatwenty four are named 
and returned , and the twenty 
fourth Juror ſworn; whether it be 
good, or aided by the Statutes, 278 

Trial of an Iſſue by ſix Jurors is not 
good, although alledged to have 
been uſed ſoby Cuſtome, 260 

Whether the tryal of Sheriff or no 

Sheriff ſuch a day, when Proceſs 


was returned, ſhall be by the Patent * 


ſhewn,or per Pais, 421 
Cuſtame of London which concerns all 
the Citizens, ſhall be tryed per Pass, 


: ; * 12 
Tryal of Inſtitution ſhall be by the Bi- 


ſhop; Of Induction per Pais, 380 


Where there may be Trial in the Spi- 
ritual Court of a Releaſe or other 
matter tryable by the courſe of the 

C_ Law, and where not, 237, 
238 


In another place, ec. 5725573 | 
Vide tit, Action. | Trover and Converſion, 
F- Where the day and place of the Treuer 


oughtto be mentioned, 262, 52 
Vide tit. Action. e 


| Turn de Viſcount, 


What time it ſhall be held, & how the 
Amercements ſhall be levied, 275, 


* 
. T amber. 
What ſhall be ſaid to beTymber-trees, 
Vide tit. Waſte, wy 
T; Ythes. | 


What ſhall be good cauſe of diſcharge 

of Tythes, 393 
Whether tythes ſhall be paid of Foreſt 
Lands in the hands of the Kings 
purchaſors, grhich were ever dif- 
charged of Tythes in the Kings 


bands, | | 94 
Whether Tythe ſhall be paid for Ab- 
by Lands diſſolved by the Statute 
27 H. 8. 422,42 23424. 
What ſhall be called Mnme Decime, 


| 28 
VVhether Tithe ſhall be paid for Hou- 
ſes in London, 596 
VVhether an Ejectione firmelies for 
Tythes, | 301 
VVhether they be within the Statute 
of 8 H. 6. to have reſtitution, 201 


Tythes are payable for firewood, or 


wood for fenaes, unleſs there be a 
ſpecial cuſtome to diſcharge them, 


4 bs 113 
V'Vhether Tythe ſhall be paid for the | 
\ Paſturage of ſheep fed to beſpent 
in an houſe within the Pariſh, 237 
vvbether Tythe ſhall be paid for Fiſh 
taken in the Sea or great Rivers, 
. = — gg9 
VVhether'for Conies taken ina War- 
ren, | 


21 3 
VVhether for young Trees Sande 


à Nurſery upon purpoſe to be root- 
ed up and ſold, | 3522 
VVhether 


„* 6— Oy 


— 
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VVhether Tythe ſhall be paid for Ho- 230113 vd 3 
Eee 560 =” DOTY Verdid. TY $575 ER 


ny; * 
VVhether it (ball be paid of the Bees 
themſelves, { +5,» 404 ff it do find matter varying from the 
* — TORT Declaration; Where it ſhall hurt 
ene the Declaration and eren, 
| "> uri ance. 6 7 * ban 151 
e eee { Whereit ſhall make an ill Nlea or ue 
Bun the VVtir or Bill and the. 800d, 6,152,153,168,191 
PD Count, where it ſhall be aided| Verdict general as: the Plea is good, 


and not void for incertainty, 219 
Verdict ſpecial.not finding the Plain- 
Betwixt the Here and the Indenture tiffs title, and yet good, 22 

= pleaded, 'w gere it: | kes the Judg- Verdict finding the iſſue preciſely for 

5 ment erronious,” 314,418 the Plaintiff or Defendant, and new 

MO, matter contraryto it, is good ac- 

en yenie Fatiat. "= cording to the:lſſue, and void for 
1 e ee een I the Surpluſage found 73013 1, 

CL 2000 .=—FO— 

Of What place, and how it ſhall be, Verdict find damages 201.(to be paid 

Hr BUY 17715, 162.480 in ſuch a Commodity, if by Law it 
Bearing date before the Action- may be) it is a good Verdict forttie 

brought, and yet the Tryal there- ] damages ſound, and void for the 
upon good, | 38,9091 © reſidue, . 7 1.17520 a 
VVith the Teſte or day of return, va- Verdict, where void by reaſoh of res 

rying from the Roll, and before the || pugnancy, 495 

Teſte Sf the VVrit, and the Iſſue tri- | Upon a Writ of Enquiry of Waſte, it 

ed thextupon,V Vhetheramendable |' finds that he made Waſte in leſs 

: 38,203,204 | = 'quanitity, and doth not find, Quad 
Penire facias de novo awarded, V Vhere | ꝝullum aliud fecit Vaſtum; Whe- 

the Trial is upon a Record of Nit] ther it be good, 414,453 

prius varying from the Roll, al - That the Defendant 4fſumpſie , where 

though the Plaintiff be non-ſuited, there be. two ſeveral promiſes al- 
203,204 | ledged; Whether it be good, 219 
Y.VhereVenire fucias de novo ſhall be | Where it gives all in damages in an 

awarded, 284,312] Aſliſe, forſix years arrearages of a 
VVhether a Venire facias may be from þ Rent-ſeck, not mentioning it to be 

the Ward of a City, 150,164,165 ſor arrearages , and yet (ball be 
Venire facias againſt'two, where the | good, ES) 

one is dead, After Iſſue and Tryal | That the Church is void per tempus ſe- 

thereupon, VVhether the Judg- | | moſftres although it finds nor the 

ment againſt the Survivor be good, | time of the avoidance;is good, 343 
.: „ 434326 Obligation with a Condition to pay 
upon the 3 1 of September: Payment 
is pleaded to be at that day: And 

the Verdict finds, Tl:zere was no 
91 payment the. ſaid 3 1 of September 
frhe | pet a good Verdidt, 79 
Verdict certainly given and uncertain- 
urned, how it may be amend- 


by theStatute of Jeoſayls, and where 
not, 272,281,282 325 


Where in a Venire facias Summonitus 
eſt was returned, where it ought to 
have been Attachiatus eſt; Whether 
good. 3 

Appeal by the Sonne and Heir o 
death of his Father againſt two , 

That the one proditorie, the other] Iy ret 
felonicè conſpired his death; Whe- eds! „ a : 33 
ther there ovght to be one or ſeve- | After Verdict matter of ſorm ſhallhot 
tal Venire facia's for the Tryal | de prejudicial, 90,91 
thereof, l F532 | Where two contrary Verdicts be gi 


Vid, m. Trial, | ven the firſt cannot be avoided, un- 
| Pppp2 leſs 


5 - 


4 ts. $ = ä 0 


2 — — 
— 


Ne nd Tae 


BE -Jefs by Error or Attaint, 


Vide tit. Venire faciat and Judgment. 

| Vie Armis, 
Where the omiſſion of thoſe words in 
Endictments and Declarations will 
make them vitious, 378,407 


Of what things hefhall have Tythes , |. 


- -aSminuteDecime, 28 
What ſball be ſaid to be Victuals, and 


o Victuallers, Sc. 113,23 1232 | 


— | 3% 


Vin andParth Gall be intended all 
one and the ſame, if the contrary |. 


appears not, 182 

Videtsit Fine. | 
Unityef Poſſeſſion. 

Where and what things it Hall extina 

Suiſh, 419 |. 

Voucher: :* 

Whether one may vouck the King 

with a Voucher over, 96,97 
Vide tit Enfant. 

Uſes, 


"Where the limitation of the uſes ſhall | 
be for the limitation of the Eſtate; 
And where it ſhall be conſtrued 
larger then the Eſtate, 230 


Uſes limited upon recovery, which is | 


good by Eſtoppel, ſhall bind the 
—— and hisheirs, and all 


claiming under him, 389 
Uſes contingent, by what Acts they 
may be deſtroyed, 102, 103 


Who ſnall have the benefit of contin- 
gent uſes, and by what Acts they 
may be transferred, ſuſpended or 

: deſtroyed, 359 

Uſes raiſed upon conſideration of 

blood, $2 955.20 
= 


590, 


| Ve 25 
What ſhall be {aid Uſury within the 
Statutes, 283 


IrſtattmorbeUfbry where the agree- 
ment is not corrupt, 501 
permitted to be paid, if it exceeds not 


that which is allowed by the Sta- 


| 173,491 
Viawry, 


| Reverſed by Plea z Whether it be 
within the Statute of 21 Jac. ef Li- 
een, 194,195 
Whether the Utlawry of a Juror ſhall 
be good cauſe to diſcharge an En- 
dictment, 147 
Where the. Defendant after impar- 
lance pleads Outlawry, and upon 
Nu tiel Record pleaded, fails of the 
Record, judgment ſhall be abſolut- 
ly given, and not a Reſpondes ouſter, 
1 - | 566 


tutes, 


— th. 


223 
- — — 


Mager of Law. 


Here it hes, : I 87 
VV In.inferiour Courts it is not 
allowed, 112 


Wales. 


| Whether a Certiorari lies to remove a 


Record or Endid᷑ ment there found, 

h 343317332 
Where 1 is given in Debt 
againſt a Defendant in Males, who 
dieth . inteſtate, and one here takes 
Lettets of Adminiſtration: Whe- 
ther any Execution may be in 
Wales, 34 
Whether a Writ of Appeal may be 
brought in the next Engliſh Coun- 
ty, for a Murder in Wales, 247,248 
Whether the Courts in Wales might 
write to the Archbiſhop or Biſhops 
in Englana, to certifie Baſtardy, Ma- 
trimony, Ec. 2474342 
How Proceſs are there returnable 
from day today, and not confined 
to fiſteen dayes betwixt the Teſte 


| 


and return, 179,254 
They 


— Ä— — 
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They haveJuriſdiction to hold Plea of 
Lands not held of the King, 172 
Trials may be there made in ſomepla- 
- ces by ſix Jurors only, 260 
Cuſtomes in Wales, 171, 172, 231, 
238, 247, — 2547 260, 332, 42, 


45 562,570. 
Pier Gun of of he Marches, 


Ward and Wardſhip, E Y 


0 1, 04 
Whether a diſtreſs be maintainable 
for relief, or pro valore Maritagit., 
| $33,534 
Whether the Heir ſhall pay reiiet to 
other Lords at his full age, where his 
Land had been in Ward to the 
King, by reaſon of other Lands held 
in capite, _ 534 
Vide Dnare impedit. 155 


Warranty, N | 


Where Warranty deſcended ns at- 
tached upon the heir in Remainder 
is deſeated by the entry of the Te- 
pant for life, who is not bound: 


Whether it be defeated quoad the 


heir, 145 
Where warranty ſhall be ſaid to. be 
collateral, and where it ſhall bar 


him who bad right before, 156 | 


Where it is determined by the return- 
ing of the Fee to the Feoffor, 305, 
369 

Whether Watranty upon aFeoffment 

to the uſe of the Feoffee for his life, 
Remainder for life,and after to the 
Feoffor and his heirs, ſhall bind for 
the benefit of himin remainder , 
369,370,371 

W hat ſhall be ſaid to be a Warranty 
commencing by Diſſeiſin, 370, 433, 


48 
Where foundby ſpecial Verdict, al- | 
though not pleaded, yet ſhall bind, 


14 

How the recovery in value fhall be in 
a Warranty againſt the King, and 
how he ſhall recover over in value, 
96,97 


Warren, 


| Waſte, 
Whether the Aſſignee of the Leſſor | 


| 


ſhall have Action of Waſte far, cut - 


ting down Timber reeudaderbe 
Leaſe for years, 141,2 
Wherein Waſte alledged in Wako 
Gardinis & Pomariis aud a Writ of 
Inquiry of Waſte awarded, the Jury 
finding the Waſte in cuting dow 
two trees, where the Waſte was 
- aſſigned in cutting down eh 
trees, and they do not find Sol 
ullum aliud fecit K aſtum, —_— 
it be good, 
What wagen hal he ores pon 
905 10 facia in Wale, e ſe- 
ves be joynęd, and the Ver- 
dick is found in part for the Flain- 
tiff and part againſt him, 387 
If in a writof Inguiry of waſte there 
be more then twelve worn whe- 
ther it beerronigus, 414 
Vide tit. Writ, | 


mauer de Pr Sil?” 


The King may wave aDemurrer of 
Iſſue, but not any other againſt the 
King, without the Atturney _ 
rals conſent, 

Whether the Plaintiff in an Addion of 

Waſte brought ſor the cutting 
down and carrying away of a Tim- 
ber Tree may wave that Action and 
bring an Action of Trover, 242,243 


Wayes. 


Whether the erecting of a Gate upon 
the High-way to open and ſhut 
o_ the hand be a Nuſance, 184, 
185 

Who ought to repair High- wayes, 336 


Wife, Vide Barex and Feme, 
and Feme ſole. 


Wills, Vide Teſtament, & Doviſe, 
Witneſſes, 
Ad teſti ficandum make default, 522 
523,540 541 


Perjured, | 99 
Words. 


No words are treaſonable, unleſs made 


* 


a 
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See Minute Ame Kg 


&& 
The Regiſter is che Rule: ww 2 7 
A 


Writ of Qu Aeforceat, where it | 


The fo ſecond 7 able 


EX y ſoine Statute, — 125 

ch words ad are nor -uſual- the 
ende not take any conuſance . 
{It i 28 I: 2:4. I IHSSS 
”_ fie, Anu or Owſe, & Expoſirion. 


80 17 aid Wed, J * 
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ENS OO 0 


WWrits, but Judicial writs 
framed decotding to the d e 
-+ ad diſcretion dſ the Court, 
Where it ſballbe awarded to the — 
roners, here the Sheriff isPlaintiff 
or Deſendant, 415,416 
Weit of Right of Advowſon the man- 
ner of proceedings therein, 5113 
574.389,59 591. 5%½ 


cen, 


may be general and count ſpecial in 
1 what ACtion he will, $44,445 
Writ demanding? 15. Key. Janpn, & 
Brueriæ: hether it be ineertain 7 


Lig | — 


Writ: of Enquiry of waſte i is not a 


meer InqueRof Othce 3 . im na- 


ture of a Verdict; — an At⸗ 

< taint lies, 414, 
Wit to enquire of the preſerving af 
- Encloſures 3; How and in what 

: Caſes it ſhall be, 280, 281,439,440 
Weit to certifie, That J. S. is a Baron, 
and that Proceſs ſhould not be a- 
warded-againſt bim,but as againſt a 
Peer of the Realm, 205,206 
Writ awarded to a Biſhop out of 
Wales; and whether it may be to 
the Archbiſhop, 342 


Writ of Reſtitution awarded upon an 


: Eje&ione firme for Tythes, 201 
Awarded to the Eccleſiaſtical Court, 
for the admitting and {wearing of a 
Churchwarden, 
For the admitting and ſwearing of the 
Clerk of a Pariſh, 589 
Writ of Priviledge, to diſcharge an Ar- 
torney or Clerk of the Court from 
being preſſed for a Soldier 11 
From being Conſtable, & c. 389 
Writ of Priviledge for Ser jeants at 
Law, arid their Servants, to be ſued 
only in the Common Bench. 84,85 
Writ of Diſtringas Villata circumad- 
agent." ad levand. Sepes, &c, upon 
1. 280, 281, 


+ the Nene of 13 Ea. 
439-440,55 0. 


Gam roſter 2. kiel, Polteritati var raus 8 rradimus, ſuperſtes 
eri. | ; 


. in vita 2 Agricole, 
Socrs ſus. 
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In the years when theſe Caſes were adjudged, 
theſe perſons were Keepers of the Great 
Seal, Juſtices of both Benches, and Barons 
of the Exchequer. * tf 


_" 4 


8 Keepers of the Great Seal. 


; & * T'the irg of this Reign, 
pA oy ls, | A John Willams;:'Bithop of. 
brd fb Lincoln, was Keeper of the Great--. 


AT if Seal, | 


Anno ; Car, Reg: ing, the ſaid Biſhop was diſcharged 
| of that place. And upon the 30 of the 
| ſame month Sir Thom. Coventry bid. 
Hnigbt, the Kings Attorney,was made 
| | Keeper of the Great Seal. | 
Anno 1s Car. Reg. Upon the 14 ofJanuary, the ſaid Sir | 
3 Thomas Coventry departed this liſe: Ante 565. 
And por the 18 day thereof Sir John 
Fynch, chief Juſtice of the Common 
Bench, was made Keeper of the Great 
Anno 16 Car. Reg: Vpon the 19 day of January Sir Ed. 
ER bs ward Littleton . chief Fuſtice of the 
Common Bench mas made and ſworn ant. Coo. 
Keeper of the Great Seal, in the place of 
Si, John Fynch. 


f 


5310 


_ Juſtices of the Kings Bench. 


Sir Randolph Crew, 
: "chief Fufttce, | 14 
Anno 1 Car. Reg. A John Doderidge, / Knights. 
| - Sir Willam Jones, 
er James Whitlock, 


Anno 


0 Fs Fo 
s * 2 = 
— wean er — oath = * ther 1 
. 


wp 


pon the 25-day of Oct. follow- Ante 156 


m— — 


The Table of the Judges, Cc. 


Anno 2 Car. Reg. In Mich. Term, Sir Randolph Crew 


was amoved from his place: And in lil. 
lary Term following, Sir Nicho. Hide. 
Knight, was made chief fuſtice. 


; | Anno 4 Car. Reg. Upon the 11 of September, Sir John 
D 


Ante 225. 
Ibid, 
Ant.268: 


Ibid. 


Ant.393+ 


Ant. 403. 


Ant. o. 


oderidge died: And upon the 9. of 
October follo wing, Sir George Croke 


was removed from the Cm Bench, 


and made one of tht Fuftices of the 
Kings Bench. | 


Anno 5 Car. Reg: In the Summer Vacation, viz. 25 Au- 


guſt Sir Nicholas Hide died: And 
in Michaelmas Term following, viz. 24 
Octob. Sir Thomas Richardſon, 
chief Juſtice of the Common Bench, 


was ſworn chief Juſtice. 


Anno 8 Car. Reg. Sir James Whitlock died is the Sew- | 


mer Vacation : And in Mich: Term 
following, Sir Ro. Berkeley Knight , 
and the Kings Serjeant, was ſworn one 
of the Juſtices of the Kings Bench. 
Anno 10 Car. Reg. In theMichaelmas Vacation, Sir Tho- 
* mas Richardſon died: Aud, 
Anno u Car. Reg Terme Paſch. Sir John Brampſton 
Knight was made chief Fuſtice. 
Anno 16 Car. Reg. Upon the g. of Decemb. Sir William 
5 Jones died: Aud in Hillary Ternr fol- 
lowing, Sir Robert Heath was ſworn 
one of the Fuftices of that Court. 


Jjuſtices of the Common Bench. 


{| Sir Henry Hobert Knight GBaro- 
| net, coef Juſtice. | 
0 1 Sir Richard Hutton, 
Anno 1 Car. Reg. Sir Francis Harvey, 
] Sir George Croke, 
 SirHenry-Yelverton, 


HAnights. mo 


Anno 


— „ 
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Anno 1 Car. Reg. In Michaelmas Vacation, Sir Henry Autre 28. 


Hobert died: And, | „ 
Anno 2 Car. Reg. Upon the laſt day of Michaelmas l erm, Ante 36, 
9 Sir Thomas Richardſon night, and 
Sexrjeant at Law was made chief Fu- 
ſlice of the Common Bench. 


Anno 4 Car, Reg. Term. Mich. Sir George Croke ad- Ante 127, 


v anced tobe Fuſtice of theKingsBench, 
T 
Car. Reg. Term. Hitiaru,Sir Henry Yelverton 
_— died: And OctabisPurificariona fol- 
lowing , Sir Humphry Davenport 
Knight was made one of the Fuſtices of 
| | the Common Bench. 
Anno 7 Car. Reg. Term . Paſch. Sir Humphry Daven- —— 
TY port was made chief Baron of the x- 
| . - chequer: And in Quindena of the ſame 
Term, Sir George Vernon was remo- bid. 
oel frombeing one of the Barons inthe 
Exchequer, to be one of the Juſtices of 
Ihe Common Bench. 
In codem anno, Term. Mich. Sir Thomas Richard- 
|  _  ſonadoancedisbechief ꝓuſtice, ut ſu- 
pra: And the ſame Term, viz. 27 
Ockob. Sir Robert Heath {inight, was _ 
| made chiefFuftice of theCommonBench. Ant.268. 
Anno 8 Car. Reg. Sir Francis Harvy died in the Summer 
Pacation: And in the Michaelmas I erm 
following, Fran. Crawley,the Queens lbid, 
Serjeant. at Law,was made one of the 


Juſtices, &c. 


tember, Sir Rob. Heath was diſchar- 

ged of his place: And in tres Michaelis 
following, Sir J. Fynch Knight, of the bid: 
Kings learned Counſel and Attorney to 
the Bows „was made chief Juſtice of 
that Court. 


Qqqq Anno 


y 


Anno 10 Car. Reg. In the Summer Vacation, viz. 14 Sep- Ante 355. 


— 
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Ante 337. Anno 14 Car. Reg. In Hillary Vacation, Sir Richard 
Hutton departed this life. 

Ibid. . Anno is Car. Reg. In Menſ. Paſch. Edmond Reve Ser- 
jeant at Law was ſworn one of the Fu- 
ſtices of the Common Bench. 

Ant. 565 In eodem Anno, Sir George Vernon died in the Mi- 

| | chaelmas Vacation: And in the Hillary 
| Term following,Robert Foſter Serje- 

Ant 561. 8. x ant at Law, was ſworn Juſtice of the 

| Common Bench. | 

Ant-565- In eiſdem Anno & Termino, Sir John Fynch was made 
Keeper of theGreat Seal, ut ſupra: And 

| Sir Edward Littleton Knight, Solici- 

Ant. 567. 8. | tor General, was then made chief * 

EET  flice of the Common Bench. 
Ant.600. Anno 16 Car. Reg. Term. Hillaru, Sir Ed. 6 
"was made Heeper ut ſupra: And the 
ſame Term, Sir John Banks Knight , 
Attorney General was made chief Ju- 
ſtice of the Common Bench. 
Barons of the Exchequer. 
(ir Joh. Walter chief Baron,) 
Anno x Car Regis, Sir Edward Bromley, H.. 
5 Sir John Denham, | 
(Sir Thomas Trover, 

Ante $5. Anno 3 Car. Reg. Sir Edward Bromlcy died in ie Sum- 
mer Vacation: And in TLermino Mi- 
chaelis following, Sir Gcorge Vernon 
Knight, was made one of the Barons of 
the Exchequer. 

Ano 5 Car. Reg. Term. Mich. Sir John Walter was 
commanded to forbear the exerciſing of 
his place; get held the ſame by his Pa- 
tent, until his death, being upon the 18 
of November An. 6. Car. Reg. F. 203. 

Ante 211. Anno Car. Reg. Termin. Paſch. Sir Hump. Daven- 

* port, one of the Fuſtices of the ommon 
43 Bench, was made chief Baron, ut ſupra. 
In 


Ante 203. 


] he Table of the Judges, Oc. 


| In eiſdem Anno & Termino, Sir James Weſton Ante 277: 
Knight; was made one of the Barons of 
the Exchequer in the place of Sir G. 
Vernon,who was advanced to theCom- 
| mon Bench, ut ſupra. | 
Anno 9 Car.Reg.Termino Hillarii, Sir James Weſton Ant. 339. 
5 K | 
Anno 10 Car. Reg. Term. Paſch. Rich. Weſton Serjeant 1bid; 
at Lam, was made one of the Barons of 
the Ha beνẽ „ 
Anno 14 Car. Reg. Richard Weſton removed, & in Hil- 
„ lary Term, eodem anno, Ed. Hen- 
den Serjeant at Lam, was made ont of 
the Barons of the Exchequer. 
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M,-aantiſſa. 
F. 7 181. The fling againſt Sir John Eliot, Denzill 
- Hollis, and Benjamin Valentine. Nota, That af- 
terwards, in the Parliament, 17 Car. it was reſolved by 
the Houſe of Commons, That they ſhould have re- 
compence for their Damages, Loſſes, Impriſonments, 
and ſufferings ſuſtcined for the Services to the Com- 
mon- wealth in the Parliament, 3 Caroli. Vid. ante fol. 
60g. 60 5. Oc. 


Pag. 296. Reſolution upon the Caſes of Admiral Fariſ- 
dition. Nota,Theſewere not Judicial Reſolutions, 
and therefore not Authentick. Vide an Ordinance 12 
Aprilis, 1647, touching the ſame. 


Pag. 5 24. The Lord Sayes Caſe. Nota, The Reſolu- 
tion in Mr. Hampdens Caſe there cited, was adjudged 
to be againſt Law, and repealed by the Statute of 17 
Car. Vide infra, pag. 601, 


